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In  form  No.  11,  page  lii,  read  "1077  "  instead  of  "1067." 

Inform  No.  — ,  pagoziv,  read  "14"  inateadof  "12." 

In  form  No.  16,  page  it,  read  "  Bnbsequent "  instead  of  "imcb." 

In  fonnNo.  — ,  pageiTii,  read  "1'%"  inbteadot  "16." 

In  form  No.  IdO,  page  clxx,  read  "June  2lBt "  instead  of  "Jnlj'  3d." 


INTEODUCTOET  NOTE. 


Although  the  general  features  of  the  Probate  Law  of  Cali- 
fornia are  not  altered  by  the  Code,  yet  the  number  of  amend- 
ments that  have  been  adopted,  and  the  entire  change  of  statutory 
arrangement  have  made  a  new  edition  of  this  work  necessary. 

The  present  volume  contains  all  of  the  former  work  remain- 
ing in  force  under  the  new  law,  with  many  additions.  Chapters 
one  to  fourteen  embrace  sections  1294  to  1809  of  the  Code  of 
Civil  Procedure.  The  succeeding  chapters,  commencing  with 
page  270,  contain  various  sections  from  the  Civil  Code.  The 
numbering  of  these  sections  conforms  to  the  Civil  Code,  but 
that  of  the  chapters  does  not.  The  numbers  in  parentheses  are 
from  the  former  edition  of  this  work.  The  index,  which  is 
very  full,  refers,  however,  to  sections  and  pages  both. 

The  appendix  has  been  revised  and  enlarged  to  make  the 
forms  appropriate  to  the  provisions  of  the  new  law,  and  con- 
venient for  the  service  of  the  practitioner.  The  publishers  have 
printed  the  greater  part  of  the  forms  for  use  by  the  profession, 
as  indicated  in  the  appendix,  and  they  will  publish  new  blanks 
and  make  all  needful  revisions  when  required  by  amendments 
to  the  Code,  or  the  interpretations  of  its  provisions  by  the 
Supreme  Court.  Their  intention  is  to  make  their  department  of 
printed  forms  and  blanks  full  and  cc^  ..e.  Such  amendments 
as  may  affect  the  present  work  will  b  printed  by  the  publishers 
in  suitable  form  to  be  inserted  at  the  proper  places,  and  will  be 
furnished  to  purchasers  of  the  book,  on  request. 

In  the  preparation  of  this  work,  valuable  assistance  has  been 
rendered  by  Messrs.  Marcus  Eosenthal  and  J.  C.  Bates,  of  the 
San  Francisco  bar. 

D.  P.  B. 

San  FRAwasco,  April  6th,  1873. 
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On  page  44,  the  number  of  the  seoond  section  should  be  "1367/'  instead 
of  *•  1467.". 

On  page  45,  read:  ''when  an  nnmarried  woman  appointed  administratrix 
marries,  etc., "instead  of  "when  An  nnmarried  woman  appointed  adminis- 
tratrix, marries  etc.,"  the  comma  being  misplaced. 

The  note  to  section  1428,  on  page  64.  was  inadvertently  inserted.  It  does 
not  apply. 

On  page  329,  the  third  and  fonrth  sections  shonld  respectively  be  numbered 
"1376"  and  "1377,"  instead  of  "1377"  and  1878." 
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Ck>inrrT. 


AUmed» 

Alplna 

Amador 

Batte 

CaUvens 

Ooliua 

Contra  Gotta 

Del  Norte 

£1  Dorado 

Fresno 

Humboldt 

Inyo 

Kern 

Klamath 

Lake 

Laasen 

Los  Angeles 

Mariposa 

Mendocino 

Merced 

Modoo 

Mono 

Monterey  . .  « 

Nap* 

Nevada* 

Placer 

Plumas 

Sacramento 

Ban  Benito 

San  Bernardino . . . . 

San  Diego 

San  Francisco 

San  Joaquin 

San  Luis  Obispo  . . . 

San  Mateo 

Santa  Barbara 

Santa  riara 

Santa  Cruz 


TXBMS  or  COUBTS. 


1st  Monday  January,  April,  July;  3d  Monday  September. 

Ist  Mondi^  February,  June,  October. 

3d  Monday  Maruh;  2d  Monday  August:  1st  Monday  December. 

1st  Monday  January.  March,  May,  July,  September,  November. 

1st  Monday  April,  August,  December. 

1st  Monday  January,  April;  8d  Monday  July,  October. 

Ist  Monday  March,  August,  November. 

let  Monday  April,  July,  October. 

ad  Monday  January,  April,  July,  October. 

Ist  Monday  January,  March,  May,  July,  September,  November. 

let  Monday  January,  March,  May,  July.  September,  November. 

Ibt  Monday  January,  March,  May,  July.  September,  November. 

Ifit  Monday  January.  March,  May,  July,  September,  November. 

1st  Monday  April,  July,  October. 

1st  Monday  January.  April,  July,  October. 

1st  Monday  February.  May,  August,  November. 

1st  Monday  January,  March,  May,  July,  September,  November. 

let  Monday  March,  June;  3d  Monday  September;  3d  Mon.  Dec. 

let  Monday  January,  March,  May,  July,  September,  November. 

1st  Monday  March,  June,  September,  December. 

1st  Monilay  March,  August,  December. 

1st  Monday  February,  April,  June,  August,  November. 

1st  Monday  January,  May,  September. 

Ist  Monday  of  each  month. 

1st  Monday  March,  September,  December;  8d  Monday  June. 

1st  Monday  of  each  mouth. 

Ist  Monday  January,  March,  May,  July,  September,  November. 

let  Monday  March,  June,  September,  December. 

1st  Monday  January,  April,  July,  October. 

Ist  Monday  of  each  month. 

4th  Monday  of  each  month. 

1st  Monday  January,  March,  May,  July,  September,  November. 

Ist  Monday  of  each  month. 

1st  Monday  January,  March.  May,  July,  September,  November. 

let  Monday  March,  June;  3d  Monday  Augiut;  1st  Monday  Dec. 

2d  Monday  March,  June,  September,  December. 

I  at  Monday  March.  June,  September,  December. 

Ist  Monday  of  each  month. 

[let  Monday  jHUuary,  March,  May,  July.  September,  November. 

Shasta Ist  Monday  F.ebruary,  April,  June,  August,  October,  December. 

Sierra 'ist  Monday  of  each  month. 

iHt  Monday  January.  March,  May,  July,*  September,  November. 

Ist  Monday  April,  August.  December. 

Ist  Mondiy  of  each  month. 

2d  Monday  February,  May,  August,  November. 

iFt  Monday  of  each  month. 

1st  Monday  January,  March,  May,  July ,  September.  November. 

1st  Mondiiy  January,  March,  May,  July,  September,  November. 

Ift  Monday  March,  June,  September,  December. 

4th  Monday  of  each  month. 

When  necessity  requires. 

1st  Monday  January.  April,  July,  October. 

1st  Monday  of  each  month. 


Biskfyout 

Solano 

Sonoma... 
Stanislaus. 

Sutter 

Tehama... 
Trinity.... 

Tulare 

Tuolumne. 
Ventura... 

Yolo 

Yuba 


*  Sessions  may  be  held  at  Truckee,  at  the  discretion  of  the  Judge, 
t  At  Lake  City,  second  Monday  of  July. 
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OfiGANIZATION  AN/J  JURISDICTION 


OF  THE 


PROBATE     COUHTS 

OF  CALIFOENIA. 


The  provisions  cf  tjio  State  Constitution  and  the  Code 
relating  to  the  organizatiohitnd  powers  of  the  courts  of  this 
State  having  cognizance  of'  .pi?Qbate  proceedings,  are  as 
follows:  -/ 

Section  1,  of  Articjie  VI,  of  ther  Constitution,  provides 

("The  judicial  power  of  this  State  shall  be  ve?fted  in  a  1 
Supreme  Court,  in  District  Courts,  in  Counij  Courts,  in  / 
Probate  Courts,  and  in  Justices  of  the  Peace,  and  in  such  y 
Kecorder's  and  inferior  courts  as  the  legislature  may  estab- 
lish in  any  incorporated  city  or  town." 

In  the  latter  part  of  section  eight  of  the^me  article,  it 
is  provided  that—    CLtJt^    C?i!€A^^    (Lmr^^A:ZZ^t 

•*The  county  judges  shall  also  hold  in  their  several  coun- 
ties, probate  courts,  and  perform  such  duties  as  probate 
judges,  as  may  be  prescribed  by  law." 

The  latter  part  of  section  seven  of  the  same  article,  pro- 
vides that — 

**In  the  city  and  county  of  San  Francisco,  the  legislature 
may  separate  the  office  of  probate  judge  from  that  of 
county  judge,  and  may  provide  for  the  election  of  a  pro- 
bate ]udge,  who  shall  hold  his  office  for  the  term  of  four 
years." 

Chapter  VI,  Titie  I,  Part  I,  of  the  Code  of  Civil  Proced- 
ure,  provides  as  follows : 

Sec.  94.  There  must  be  a  probate  court  held  in  each  of 
the  counties. 

Sec.  95.  The  county  judge  of  each  county,  except  in  the 
city  and  county  of  San  l^rancisco,  is  the  judge  of  the  pro- 
bate court. 
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Sec.  96.  In  the  city  and  county  of  San  Francisco  the 
probate  court  ife  held  by  a  probate  judge  elected  by  the 
electors  thereof,  at  the  judicial  elections,  and  who  holds 
his  office  for  the  term  oi  four  years  from  the  first  day  of 
January  next  succeeding  his  election^ 

Page  2. 

97.    The  Probate  Court  has  jurisdiction : 

1.  To  open  and  receive  proof  of  last  wills  and  testa- 
ments, and  to  admit  them  to  probate; 

2.  To  grant  lett^^rs  testamentary,  of  administration, 
and  of  guardianship,  and  to  revoke  the  same; 

3.  To  appoint  appraisers  of  estates  uf  deceased  per- 
sons ; 

4.  To  compel  executors,  administrators,  and  guard- 
ians to  render  accounts; 

5.  To  order  the  sale  of  property  of  estates,  or  be- 
longing to  minors; 

6.  To  order  the  payment  of  debts  due  from  estates; 

7.  To  order  and  regulate  all  distributions  and  parti- 
tions of  property  or  estates  of  deceased  persons; 

8.  To  compel  the  attendance  of  witnesses,  and  the 
production  of  title  deeds,  papers,  and  other  property  of 
an  estate,  or  of  a  minor; 

9.  To  exercise  the  powers  conferred  by  Title  XI, 
Part  III,  of  this  Code; 

10.  To  make  such  orders  as  may  be  necessary  to  the 
exercise  of  the  powers  conferred  upon  it. 


u  o 


act,  or  in  a  manner  other  than  prescribed  therein. 

By  the  act  of  March  27,  1858  (Stat,  of  1858,  p.  95),  en- 
titled "An  Act  to  give  to  the  proceedings  of  courts  of  probate 
the  same  effect  as  courts  of  general  jurisdiction, "  the  powers  of 
the  probate  court  were  very  much  amplified,  and  like  force, 
effect,  and  legal  presumptions  were  given  to  its  records,  as 
to  the  records,  orders,  judgments  and  decrees  of  the  dis- 
trict courts.  Sections  98  and  187  of  Part  I  of  the  Code  of 
Civil  Procedure,  retain  these  salutary  provisions.  The  lat- 
ter applies  equally  to  all  courts.  The  said  sections  provide 
as  follows: 

"Sec.  98.    The  proceedings  of  this  court  are  construed  in 
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the  same  manner,  and  with  like  intendments,  as  the  pro- 
ceedings of  courts  of  general  jurisdiction,  and  to  its  records, 
orders,  judgments  and  decrees,  there  is  accorded  like  force, 
effect  and  legal  presumptions,  as  to  the  records,  orders, 
judgments  and  decrees  of  district  court." 

**Sec.  187.  When  jurisdiction  is,  by  this  code  or  by  any 
other  statute,  conferred  on  a  court  or  judicial  officer,  all  the 
means  necessary  to  carry  it  into  effect  are  also  given,  and  in 
the  exercise  of  the  jurisdiction,  if  tlie  course  of  proceeding 
be  not  specifically  pointed  out  by  this  code  or  the  statute, 
anjr  suitable  process  or  mode  of  proceeding  may  h6  adopted 
which  may  appear  most  conformable  to  the  spirit  of  this 
code." 

The  following  are  some  of  the  leading  decisions  in  this 
and  other  States  on  the  jurisdiction  of  probate  courts. 
Other  decisions  will  be  found  under  the  appropriate  sec- 
tions in  the  following  chapter : 

Death  prior  to  passage  of  probate  lai^.— Probate  courts  have  no  juris- 
diction of  estates  of  persons  who  died  prior  to  the  passage  of  the  probate 
laws.    Paty  v.  Smithy  July  Term,  1872. 

Probate  courts  have  no  jurisdiction  to  administer  upon  estates  of  deceased 
persons  who  died  prior  to  the  adoption  of  the  State  Constitution.  Downer 
V.  SmUk,  24  Cal.  114. 

Residence — Unless  the  court  has  jurisdiction  the  proceedings,  however 
regular,  cannot  be  sustained  even  when  called  in  question  collaterally,  as  in 
a  case  where  administration  is  granted  by  a  probate  court  of  the  wrong 
county.    Beckett  et  al.  v.  Selover,  7  Cal.  215. 

The  facts  of  the  death  of  the  intestate,  and  of  his  residence  within  the 
county  are  foundation  facts,  upon  which  all  the  subsequent  proceedings  of 
the  court  must  rest.  Unless  these  facts  exist,  the  court  can  not  make  a 
single  binding  order  in  reference  either  to  the  subject  matter  or  the  person. 
Haynes  v.  MeeJcs^  10  Cal.  110. 

District  court. — The  jurisdiction  of  the  probate  court  over  probate  mat- 
ters is  not  exclusive.  Most  of  its  general  powers  belong  peculiarly  and  origi- 
nally to  the  court  of  chancery,  which  still  retains  its  jurisdiction.  And  the 
district  courts,  as  courts  of  chancery,  may  take  jurisdiction  of  the  settlement 
of  an  estate  when  there  are  peculiar  circumstances  of  embarrassment  to  its 
administration,  and  when  the  assuming  jurisdiction  would  prevent  waste, 
delay,  and  expense,  and  thus  conclude  by  one  action  and  decree  a  protracted 
and  vexatious  Utigation.    Deck  v.  Qherke^Admr.,  et  o^.,  12  Cal.  433. 

The  jurisdiction  of  the  probate  courts  over  the  estates  of  decea^d  persons 
does  not  divest  the  district  courts  of  their  general  jurisdiction,  as  courts  of 
chancery  over  actions  of  settlement  of  the  affairs  of  a  partnership  where  one 
of  the  partners  is  deceased.    Origgsv.  Clark,  23  Cal.  427. 

Judgments  of  probate  court — When  the  probate  court  has  jurisdiction 
of  the  subject  matter,  all  intendments  are,  under  the  statutes  of  California, 
in  favor  of  the  correctness  of  the  action  of  the  court,  the  same  as  in  other 
courts  of  record.  One  attacking  a  judgment  or  order  of  a  probate  court, 
made  within  the  scope  of  its  jurisdiction  must  afi&rmatively  show  error. 
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Lucas  v.  Todd,  28  Cal.  182.  The  record  of  the  probate  court  admitting  a  will 
to  probate  and  ordering  letters  testamentary  to  be  issued  to  the  executors  is 
competent  evidence  of  the  fact  of  the  death  of  the  decedent,  if  it  contains  all 
the  necessary  recitals  to  show  that  the  court  had  acquired  jurisdiction  both 
of  the  subject  matter  and  of  the  parties  who  are  required  by  the  statute  to  be 
cited.  Randolph  v.  Baq^ie,  October  Term,  1872,  (Pac.  Law  Rep.,  Vol.  IV, 
p.  221,  and  see  further  on  same  decisions  under  sec.  1304,  post.) 

If  the  probate  court,  in  a  matter  where  it  has  j  urisdiction,  makes  an  order  upon 
insufficient  evidence,  or  contrary  to  the  evidence,  the  order  cannot  on  that 
ground  be  attacked  in  a  collateral  proceeding.  Boyd  v.  Blackman,  28  Cal.  19. 

Surrogates'  courts  proceed  according  to  the  course  of  the  common  and 
ecclesiastical  law,  as  modided  by  statutory  regulations.  Where  jurisdiction 
is  given  by  statute,  the  mode  of  exercising  it,  in  cases  not  specially  provided 
for,  must  be  regulated  by  the  court  in  the  exercise  of  a  sound  discretion,  ac- 
cording to  circumstances.    Campbell  v.  Logan,  2  Bradford,  90. 

Ejcpenses  of  adminlstratioii. — Services  rendered  and  money  advanced  at 
the  request  of  an  administrator,  for  the  benefit  of  an  estate  are  '*  expenses 
of  administration,"  and  the  probate  court  has  exclusive  original  jurisdiction 
to  adjust  and  enforce  such  demands.    Oumee  v.  McUone,  38  Cal.  85. 

Conveyance  of  land. — The  probate  court  has  jurisdiction  to  compel  the 
execution  of  the  conveyance  of  land  by  an  administrator,  in  conformity  with 
a  sale  made  under  its  order  and  duly  confirmed.    Rfl.  of  Lewis,  39  Cal.  306. 

In  pleading  a  judgment  of  the  probate  court  it  is  not  necessary  to  allege 
the  facts  conferring  jurisdiction,  but  the  judgment  may  be  stated  to  have 
been  duly  rendered.    Beans  y.  Enianuelli,  36  Cal.  117. 

The  jurisdiction  of  the  probate  court  to  enforce  specific  performance  by  an 
administrator  of  a  contract  of  deceased  to  convey  real  estate,  can  be  exer- 
cised only  where  there  is  a  bond,  or  the  agreement  to  make  title  is  in  writing. 
Peters  v.  FhiUips,  19  Tex.  70;  but  see  Hartley's  Texas  Digest,  Art.  1162. 

Lunatio,  business  'with.— And  generally  when  a  probate  court,  having 
acquired  jurisdiction,  has  decided  any  point  legitimately  before  it,  its  de- 
cision cannot  be  called  in  question  except  by  proceedings  in  that  court.  The 
plaintiff  having  been  pronounced  non  compos  mentis  by  the  probate  court,  and 
and  a  guai'dian  appointed,  the  plaintiff  afterward  transacted  some  business, 
and  the  validity  of  the  transaction  being  called  in  question,  defendant  offered 
to  prove,  as  matter  of  fact,  that  plaintiff  was  of  sound  mind  at  the  time. 
Jldd,  that  the  decision  could  not  be  questioned  in  that  manner.  Leonard  v. 
Leonard,  14  Pick.  283. 

Letters  of  guardianship  of  a  lunatic,  issued  by  a  probate  court,  cannot  be 
questioned  in  a  collateral  proceediag,     Warner  ei  al.  v.  Wilson,  4  Cal.  310. 

Legatee.— The  probate  court  has  jurisdiction  to  compel  an  executor  to 
deliver  to  a  legatee  property  specifically  bequeathed  to  him.  Fonte  y.  Horion, 
36  Miss.  350. 

The  orcunary  and  appropriate  jurisdiction  of  the  probate  court  will  not  be 
defeated  because,  by  the  rules  and  course  of  proceeding  in  another  form,  the 
party  obtaining  the  decree  will  be  restrained  from  reaping  the  benefits  of  it; 
and  hence  the  probate  court  will  proceed  to  render  a  decree  in  favor  of  a 
specific  legitee  of  a  slave,  against  the  executor  for  hire,  although  the  execu- 
tor may  be  entitled  in  a  court  of  equity  to  an  injunction  against  the  collec- 
tion of  the  decree,  upon  the  ground  that  the  legatee  is  indebted  to  the  testa- 
tor in  a  sum  exceeding  the  amount  of  hire  claimed.    Ibid. 
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Prol^ate  courts  are  of  general  jurisdictioii  over  the  estates  of  deceased  per- 
sons, and  all  presamptions  are  in  favor  of  the  regularity  of  their  proceedings. 
Those  proceedings  cannot  be  impeached,  except  for  fraud,  or  by  showing 
that  in  the  particular  instance  the  jurisdiction  did  not  attach.  Alexander  v. 
Maverick,  18  Tex.  179. 

The  county  court  has  no  power  to  annex  as  a  condition  to  the  grant  of  ad- 
ministration, that  the  administrator  shall  pay  the  costs  of  a  previous  pro  tern, 
appointment,  or  any  other  conditions,  except  such  as  are  provided  by  law. 
Cain  V.  Haas,  18  Tex.  616. 

Void  grant  of  admlnlstratloii. — A  grant  of  administration  originally 
void,  and  not  merely  voidable^  acquires  no  validity  from  an  acquiescence  of 
twenty  years.  Ilolyoke  v.  Raskins,  5  Pick.  20;  and  see  ex  parte  Barker,  noted 
under  section  1294,  post, 

Resdgiiation  of  administrator. — Payment  in  court. — An  administrator 
having  resigned  on  settlement,  the  judge  of  the  probate  court  found  him 
indebted  to  the  estate  in  the  sum  of  $16,000,  and  ordered  him- to  pay  it  into 
court,  and  upon  his  refusal,  the  heirs  brought  suit  on  bin  administration  bona : 
Held,  that  there  was  no  law  making  the  probate  judge  a  fiscal  agent,  and  the 
decree  for  the  payment  of  money  into  court  was  coram  non  judice,  Wilsoti 
et  al.  V.  Hernandez,  5  Cal.  437. 

Removal  of  administrator. — The  power  of  the  probate  judge,  to  remove 
in  his  discretion  an  administrator  for  any  of  the  causes  named  in  the  statute, 
will  not  be  interfered  with  by  the  appellate  court,  unless  it  should  be  clearly 
shown  that  there  has  been  gross  abuse  of  discretion.  Deck^s  Estate  v.  Oherke, 
6  Cal.  666. 

Contempt. — The  probate  court  has  power  to  punish  and  imprison  by  attach- 
ment for  contempt,  an  administrator,  guardian  or  executor,  for  his  refusal  or 
failure  to  comply  with  any  lawful  order  or  decree  of  the  cotfrt.  Watson  v. 
WUliams,  36*  Miss.  333;  VeHner  v.  MaHin,  10  S.  &  M.  103;  Walker*8  R.  310. 
And  it  seems  that  the  action  of  the  probate  court  in  punishing  for  a  con- 
tempt is  not  liable  to  review  or  the  subject  of  appeal.    Ibid, 

Probate  oourts  before  aot  of  1858.— Courts  of  probate  in  this  State, 
in  the  construction  of  their  proceedings  had  before  the  passage  of  the  act 
of  1858,  are  to  be  regarded  as  courts  of  limited  and  inferior  jurisdiction. 
Townsend  v.  Gordon,  19  Cal,  188. 

Foreign  Legacy . — Whether  a  probate  court  in  one  State,  in  which  ancil- 
lary administration  with  the  will  annexed  has  been  granted,  can  enforce  the 
payment  of  a  legacy  bequeathed  by  the  will — qucereP  Loxjelady  v.  Davis^  33 
Miss.  577. 

Non-resident  heir.— The  probate  court  has  no  power  to  direct  that  the 
portion  of  an  estate  of  an  intestate  originally  allotted  to  one  of  the  heirs  at 
law,  a  non-resident,  shall  be  distributed  among  the  other  heirs,  if  the  non- 
resident heir  shall  fail  to  appear  and  claim  it  within  a  year.  The  money 
should  be  paid  into  the  State  treasury  until  claimed  by  the  owner  or  his 
representatives.    Pyatt  v.  Brockman,  6  Cal.  418. 

Notice. — The  allegations  in  a  petition  for  administration  are  not  sufficient 
to  give  the  court  jurisdiction,  unless  proper  notice  be  given  to  bring  the  par- 
ties before  the  court.  But  if  proper  notice  was  in  fact  given,  and  the  proof 
was  merely  defective,  it  would  seem  competent  for  the  court  to  receive  another 
affidavit  of  the  cJerk,  and  file  the  same  nunc  pro  tunc,  Beckett  et  ai  v.  Selover, 
7  Cal.  215. 
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Issuea  of  fact — The  probate  court  has  jurisdiction  to  try  and  determine 
issues  of  fact  arising  in  proceedings  before  it.  And  the  issues  of  fact  joined 
in  the  probate  court,  which  ore  sent  to  the  district  court  for  trial,  are  of  that 
class  upon  which  the  probate  judge  is  unwilling  to  pass  his  judgment,  or 
where  from  great  conflict  of  exidence  a  reasonable  doubt  mndt  exist  in  his 
mind  as  to  which  side  has  the  right.  Keller  v.  Franklin^  6  Gal.-  432.  (Over- 
ruled). 

But  when  these  facts  do  exist,  eyery  subsequent  movement  of  the  court  is 
the  exercise  of  jurisdiction  over  the  subject  matter,  and  over  all  persons  wha 
have  been  brought  properly  before  it.     Ibid, 

In  regard  to  local  jurisdiction,  see  the  following  chapter. 

TERMS  OF  COUET. 

Section  99  of  the  Code  of  Civil  Procedure  establishes  the 
terms  of  the  probate  courts  of  the  several  counties  in  the 
State  (a  schedule  of  which  will  be  found  ante  following  the 
table  of  contents),  and  section  100  provides  that  the  terms 
of  the  probate  court  must  be  held  at  the  county  seats. 

The  act  of  March  1st,  1872,  section  two,  provides  that : 

**  Each  of  the  regular  terms  of  each  probate  court  shall, 
either  with  or  without  intermediate  adjounmient  continfie 
to  the  commencement  of  the  next  term." 

Sections  139  and  140  of  the  Code  of  Civil  Procedure  pro- 
vides that : 

'*  If  no  judge  attend  on  the  day  appointed  for  holding  the 
court,  or  on  the  day  to  which  it  may  have  been  adjourned, 
before  noon,  the  sheriff  or  clerk  must  adjourn  the  court 
until  the  next  day  at  ten  o'clock;  and  if  no  judge  attend  on 
that  day  before  noon,  the  sheriff  or  clerk  must  adjourn  the 
court  until  the  following  day;  and  so  on,  from  day  to  day,  for 
one  week. 

'*If  no  judge  attend  for  one  week,  the  sheriff  or  clerk 
must  adjourn  the  court  for  the  term,  unless  the  judge  by 
written  order  directs  it  to  be  adjourned  to  some  day  certain, 
£xed  in  such  order,  in  which  case  they  must  so  adjourn  it.'* 


PROBATE  JUDGE. 

Section  167  provides  that: 

"The  Judges  of  the  probate  court  may,  at  chambers,  ap- 
point appraisers,  receive  inventories  and  accounts  to  be  filed 
in  the  probate  court;  suspend  the  powers  of  executors, 
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administrators  or  guardians,  in  the  cases  allowed  by  law; 
grant  special  letters  of  administration  or  guardianship;  ap- 
prove claims  and  bonds,  and  direct  the  issuance,  from  the 
probate  courts,  of  all  writs  and  process  necessary  in  the 
exercise  of  their  power." 

Sections  161  and  162,  Chapter  I,  Title  H,  Part  I,  pro- 
vide that: 

**Any  county  or  probate  judge  may  hold  terms,  or  por- 
tions of  terms,  of  the  county  or  probate  court,  and  perform 
any  or  all  of  the  duties  of  county  or  probate  iudge,  in 
any  other  county  of  this  State,  as  well  as  in  that  for  which 
he  was  elected,  in  cases  of  sickness  of  the  proper  judge,  or 
to  hear,  try,  adjudicate  and  determine  all  causes  and  mat- 
ters in  which  the  county  or  probate  judge  of  the  proper 
county  is  interested,  or  has  been  employed  as  an  attorney, 
or  is  disqualified  by  law  from  trying  or  adjudicating." 

"When,  from  any  of  the  causes  mentioned  in  the  pre- 
ceding section,  a  term,  or  portion  of  a  term,  of  the  county 
or  probate  court  cannot  be  held  in  a  county  by  a  county 
or  probate  judge  thereof,  the  judge  disqualified  may,  bv 
consent  of  the  parties  to  the  actions  or  proceedings  which 
such  judge  is  disqualified  from  adjudicating,  designate  the 
county  or  probate  judge  of  some  other  county  to  hold  such 
term  or  portion  of  a  term ;  and  if  the  parties  fail  thus  to 
consent,  a  certificate  of  the  fact  of  such  disqualification,  or 
in  the  case  of  sickness  of  the  judge,  then  of  the  fact  of  such 
sickness,  must  be  transmitted  by  the  county  clerk  of  such 
county  to  the  governor,  who  must  thereupon  direct  some 
county  or  probate  judge  of  a  neighboring  county  to  hold 
such  term  or  part  of  a  term." 


THE  SEAL. 

Section  152,  Aj^icle  VI,  Chapter  I,  of  th^Code  of  Civil 
Procedure  provides  as  follows: 

"The  seal  of  the  court  need  not  be  affixed  to  any  pro- 
ceeding therein,  except — 

1.  To  a  writ; 

2.  To  the  proof  of  a  will,  or  the  appointment  of  an  exec- 
utor, administrator  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  reqord  or  other 
proceeding  of  the  court,  or  an  officer  thereof,  for  the  pur- 
pose of  evidence  in  another  court." 

For  further  provisions  regarding  seal  vide  -^ticle  VI, 
Chapter  X,  Part  I,  Code  of  Civil  Procedure. 
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ISSUES  OF  FACT. 

Under  Section  6,  Article  VI,  of  the  Constitution  as  orig- 
inally adopted,  the  district  court  had  unlimited  jurisdiction 
to  try  issues  of  fact  joined  in  the  probate  courts.  By  the 
amendment  adopted  in  1862,  the  district  courts  wete  de- 
prived of  this  power;  and  all  issues  of  fact  are  now  tried  in 
the  probate  court,  a  jury  being  impaneled  for  the  purpose 
whenever  it  is  demanded  by  one  or  both  of  the  parties. 

See  decisions  cited  under  sections  1313,  1314  and  1716 
post,  and  on  page  3  et  seq,  ante, 

IN  PEOBATE  PEOCEEDINGS. 

Section  1713,  Part  III,  of  the  Code  of  Civil  Procedure 

provides : 

**  Except  as  otherwise  provided  in  this  Title  (Title  XI, 
Part  III  Code  of  Civil  Procedure),  the  provisions  of  Part  II 
of  this  code  are  applicable  to,  and  constitute  the  rules  of 
practice  in  the  propeedings  mentioned  in  this  Title." 

Two  important  rules  of  construction  of  the  codes  are  con- 
tained in  the  following  sections  of  the  Political  Code : 

*'  Section  4478.  With  relation  to  the  laws  passed  at  the 
present  session  of  the  legislature  (Session  of  1871-2), 
the  Political  Code,  .Civil  Code,   Code  of  Civil  Procedure; 
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End  of  Section  4479,  Page  8. 

All  provisions  of  law  inconsistent  with  the  provisions 
of  this  Act,  are  hereby  repealed  ;  but  no  rights  acquired 
or  proceedings  taken  under  the  provisions  repealed, 
shall  be  impaired,  or  in  any  manner  affected  by  this  re- 
peal ;  and  whenever  a  limitation  or  period  of  time  pre- 
scribed by  such  repealed  provisions  for  acquiring  a 
right  or  barring  a  remedy,  or  for  any  other  purpose,  has 
begun  to  run  before  this  Act  takes  effect,  and  the  same 
or  any  other  limitation  is  prescribed  by  this  Act,  the 
time  which  shall  have  run  when  this  Act  takes  effect 
shall  be  deemed  part  of  the  time  prescribed  by  this 
Act. 

This  Act  takes  effect  on  the  first  day  of  July,  one 
thousand  eight  hundred  and  seventy  four. 
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PROBATE  LAW  AND  PRAmCE. 


PART  III,  TITLE  XI,  OF  THE  COPE  OF  CIVIL  PROCEDUKE  OF 
THE  STATE  OF  CALIFORNU,  ADOPTED  1872. 


CHAPTEE  I. 


OF  JURISDICTION. 


Section  1294.  Jnrisdiction  of  probate  court  over  the  estate,  when  ezer« 

cised. 
1295.  When  jarisdiction  decided  by  first  application. 

Sec.  1294.     (g  2)  Wills  musfc  be  proved,  and  letters  tes- Jj^^^ 
tamentary  or  of  administration  granted —  S?iut" 

1.  In  the  county  of  which  the  decedent  was  a  resident  J|^**^ 
at  the  time  of  his  death,  in  whatever  place  he  may  have 

died. 

2.  In  the  county  in  which  the  decedent  may  have  died 
leaving  estate  therein,  he  not  being  a  resident  of  the  State. 

3.  In  the  couniy  in  which  any  part  of  the  estate  may  be, 
the  decedent  having  died  out  of  the  State  and  not  resi- 
dent thereof  at  the  time  of  his  death. 

4.  In  the  county  in  which  any  part  of  the  estate  may  be, 
the  decedent  not  being  a  resident  of  the  State  and  not 
leaving  estate  in  the  county  in  which  he  died. 

6.  In  all  other  cases,  in  the  couniy  where  application  for 
letters  is  first  made. 

Statutes  of  1851,  p.  448,  $  2;  1861,  p.  628. 

Proceedings  in  probate  court  not  civil  actions. — ^Proceedings  for  the 
settlement  of  an  estate  and  matters  connected  therewith,  are  not  ciiril  actions 
within  the  meaning  of  the  practice  act,  so  as  to  transfer  them  from  one 
county  to  another.    Estate  of  Scott,  15  Cal.  220. 

Residence. — It  is  the  object  of  the  law,  that  administration  should  not  be 
granted  until  the  death  of  the  party,  and  only  one  administration  within  the 
State;  it  therefore  makes  his  residence  at  the  time  of  his  death  the  test  by 
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which  to  determine  where  the  grant  nhould  be  made.  Accordingly,  these  two 
facts  mast  be  alleged  in  the  petition;  and  they  mast  be  trae  in  fact.  If  not 
true  in  fact,  the  proceedings  are  void:  and  the  decision  of  the  probate  conrt 
npon  these  jurisdictional  facts  is  not  conclusive  upon  any  one  not  actually 
before  the  court.    Beckett  v.  Selover,  7  Cal.  215;  Hayties  v.  Meeks,  10  Cal.  110- 

And  unless  the  court  has  jurisdiction,  the  proceedings,  however  regular, 
cannot  be  sustained,  collaterally,  as  in  a  case  where  administration  is  granted 
by  a  probate  court  of  the  wrong  county.   Ibid,  and  cases  cited  in  the  opinion. 

The  probate  court  cannot  refuse  to  hear  testimony  to  show  that  the  de- 
ceased was  not,  at  the  time  of  his  death,  a  resident  of  the  county  where  the 
estate  was  being  administered.  ,  Beckett  v.  Sehver,  7  Gal.  215. 

Where  jurisdiction  exists  in  one  county  and  letters  are  there  issued,  the 
proceedings  cannot  be  transferred  into  another  county,  on  the  ground  that 
the  widow  and  the  witnesses  resided  in  the  other  county,  and  that  the  inter- 
est of  the  persons  representing  the  estate  would  be  advanced.  Estate  of  Chas. 
G.  Scott,  15  Cal.  220. 

See  Bush  v.  Lindsey,  Cal.  supreme  court,  July  term  1872,  cited  under  sec- 
tion 1353,  post,  as  to  jurisdiction  over  an  executor  of  an  executor. 

The  residence  of  the  party  at  the  time  of  his  death,  and  not  the  situation 
of  the  estate,  is  the  test  of  probate  jurisdiction.  K'ttate  of  Harlan,  24  Cal.  182. 

The  probate  court  of  the  county  of  which  the  decedent  was  a  resident  at 
the  time  of  his  death,  alone  has  jurisdiction  to  issue  letters  of  administra- 
tion upon  his  estate.    Ibid. 

Letters  of  administration  upon  an  estate  granted  by  the  probate  court  of 
one  county  cannot  be  collaterally  attacked  by  showing  that  the  last  place  of 
residence  of  the  deceased  was  not  in  that  county,  and  therefore,  that  the 
court  had  no  jurisdiction.    Irvom  y.  Seribner,  18  Cal.  499. 

In  the  provisions  of  the  statutes  relating  to  testamentary  matters,  the  terms 
'Resident"  and  ''inhabitant"  have  the  same  purport,  and  are  to  be  construed 
in  reference  to  the  domicile  of  the  decedent.  A  domicile  once  acquired  con- 
tinues till  another  has  been  gained  aninw  ei  facto,  Iskam  v.  GUbbons,  1  Brad- 
ford, 70. 

A.  died  in  Henry  county  and  his  will  was  proved  and  admitted  to  record 
there.  An  application  was  made  to  revoke  the  letters  on  account  of  the  birth 
of  a  posthumous  child  unprovided  for.  'In  the  meantime,  that  part  of  Henry 
county,  including  testator's  residence  at  the  time  of  his  death  had  been  cut 
off  and  included  in  Spaulding  county,  and  the  administrator  de  bonis  nan  had 
removed  to  Texas.  Heldf  that  Henry  county  had  jurisdiction  of  the  pro- 
ceeding; that  the  right  to  transfer  to  Spaulding  was  a  personal  privilege; 
and  that  in  this  and  all  similar  cases,  everything  done  previous  to  the  ap- 
plication in  the  original  county  was  rightly  done,  and  was  valid.  McDonald, 
J.,  dissenting.    Kmghi  et  al,  v.  Knight  Administrator,  27  Georgia,  633. 

An  executor  or  administrator,  by  virtue  of  his  appointment  in  one  State  or 
county,  derives  no  authority  over  the  goods  of  the  deceased  in  another  county 
or  State,  unless  he  qbtain  new  powers  in  the  jurisdiction  where  such  goods 
are  situated.    Parsons  v.  Lyman,  4  Bradford,  268. 

A  writ  of  ne  exeat  was  issued  against  an  executor  about  to  remove  from  the 
State.  Held,  on  appeal,  that  the  will  of  the  testator  being  proven  in  Georgia, 
and  letters  being  issued  there,  where  the  testator  died,  and  the  executor  and 
the  legatees  at  the  time  and  the  property  being  all  situated  there,  the  courts 
of  Georgia  will  not  surrender  their  jurisdiction  over  the  person  of  the  trusteB, 
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and  remit  the  cestui  que  trust  to  a  loreign  power,  notwithstanding  the  volun- 
tary removal  of  the  trustee  thither.    AtcGee  v.  Polk  et  al,,  24  Georgia,  406. 

ConclusivenesB  of  probate  of  wilL— The  probate  of  a  will  until  revoked 
is  conclusive  of  its  validity  in  all  collateral  proceedings,  and  its  rejection  by 
the  probate  court  is  also  conclusive  of  its  invalidity.  Castro  v.  Richardson^ 
18  Cal.,  478. 

Mezioan  system  of  adminlstratioD. — The  Mexican  system  of  admin- 
istration upon  the  estates  of  deceased  persons,  was  superseded  by  the  adop- 
tion of  the  common  law  in  this  State,  April  13th,  1850.  People  v.  Sentery  28 
Cal.  502. 

The  estates  of  deceased  persons  in  this  State  who  died  prior  to  the  passage 
of  the  probate  act  of  1850,  and  subsequent  to  the  adoption  of  the  common 
law,  can  be  administered  on  in  accordance  with  the  provisions  of  the  probate 
acts  in  fbrce.    Ibid, 

Void  letters. — ^Letters  granted  by  a  court  having  no  jurisdiction  are  void; 
and  the  court  having  jurisdiction  may  proceed  to  grant  letters  without  a  revo- 
cation of  those  previously  issued.  Ex  parte  JBarker,  3  XeiyA,  719,  and  see 
Holyohe  v.  Baskins — noted  ante,  p.  5. 

Seo.  1295.     (g  3.)  When  the  estate  of  the  decedent  is  when  jmris 
in  more  than  one  county,  he  having  died  out  of  the  State,  cidedby 
and  not  having  been  a  resident  thereof  at  the  time  of  his  cation, 
death,  or  being  such  non-resident  and  dying  within  the  State 
and  not  leaving  estate  in  the  county  where  he  died,  the  pro- 
bate court  of  that  county  in  which  application  is  first  made 
for  letters  testamentary  or  of  administration,  has  exclusive 
jurisdiction  of  the  settlement  of  the  estate. 

Statutes  of  1851,  p.  448,  (  3 ;  1861,  p.  628  ;  1864,  p.  367,  $  2. 
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CHAPTER  n. 

OF  THE  PROBATE  OP  WELLS. 

AsncLE    I.  Petition,  Notice  and  Pboof. 
II.  GoNTESTiNa  Probate  of  Will. 

III.  Pbobatb  of  Fobeiqn  Wills. 

IV.  Comtbstino  Will  aftebPbobate. 

y.  Pbobate  of  Lost  gb  Destboyed  Will. 
VI.  Pbobatb  of  Nuncupative  Wills. 
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Penaltj. 


Section  1298. 
1299. 
1300. 
1301. 
1302. 

Section  1303. 
1304. 
1305. 

1306. 
1307. 
1308. 
1309. 


ABTIOLE  I. 
PETITION,   NOTICE  AND  PROOF. 

Custodian  of  will  to  deliver  same,  to  whom;  Penalty. 

Who  may  petition  for  probate  of  will. 

Contents  of  petition. 

When  executor  forfeits  right  to  letters. 

Will  to  accompany  petition,  or  its  presentation  prayed  for 

and  how  enforced. 
Notice  of  petition  for  probate,  how  given. 
Heirs  and  named  executors  to  be  notified,  how. 
Petition  may  be  presented  to  judge  at  chambers,  and  what 

judge  may  do. 
Hearing  proof  of  will  after  proof  of  service  of  notice. 
Who  may  appear  and  contest  the  will. 
Probate,  when  no  contest. 
Olographic  wills. 


Sec.  1298.  (g  4.)  Every  custodian  of  a  will,  within 
thirty  days  after  receipt  of  information  that  the  maker 
thereof  is  dead,  must  deliver  the  same  to  the  probate  court 
haying  jurisdiction  of  the  estate,  or  to  the  executor  named 
therein.  A  failure  to  comply  with  the  provisions  of  this 
section  makes  the  person  failing  responsible  for  all  dama- 
ges sustained  by  any  one  injured  thereby. 

Statutes  of  1851.  p.  449,  $  4. 

'Wills  which  took  efFeot  before  passage  of  statutes.— The  laws  of  Cali- 
fornia, before  the  adoption  of  the  constitution,  did  not  require  wills  to  be 
probated.  Our  statutes  do  not  apply  to  wills  that  took  effect  before  they 
were  passed.    They  must  rest  for  their  validity  upon  the  laws  under  which 
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they  were  made.  Under  them  the  heirs  became  entitled  to  immediate  pos- 
session. Grimes*  Esiate  v.  Korris,  6  Cal.  261;  Panaud  v.  Jorm,  1  Cal.  488; 
Coidro  V.  Gaairo,  6  Cal.  158;  Tevis  v.  Pitcher,  10  Cal.  465. 

The  will  of  a  testator  dying  before  the  organization  of  a  State  government 
did  not  reqiiire  to  be  probated  under  the  then  existing  laws.  Grimes*  Estate 
T.  Norris,  6  Cal.  621. 

Our  statute  of  wills  not  only  fails  to  require  the  probate  of  wills  executed 
before  its  passage,  but  it  mtist  from  its  terms  be  concluded  that  the  Legisla- 
ture actually  intended  to  exclude  such  wills  from  the  operation  of  the  statute 
altogether,  leaving  their  validity  to  depend  upon  the  laws  under  which  they 
were  made,  and  not  disturbing  rights  which  had  grown  up  under  the  former 
system.    Ibid, 

A  wiU  only  becomes  executed  on  the  death  of  the  testator,  and  therefore 
this  construction  does  not  affect  wills  made  before  the  passage  of  the  statute, 
where  the  testator  did  not  die  till  after  its  passage.    Ibid. 

Foreign  'wIUb. — A  will  made  in  Texas,  operating  upon  property  there  sit- 
uated, must  be  interpreted  by  the  law  of  that  State.  Norris  v.  Harris,  15 
Cal.  226. 

In  absence  of  proof  as  to  the  laws  of  Texas,  the  courts  of  the  State  in  in- 
terpreting a  will  made  in  that  State,  will  presume  its  laws  to  be  in  accordance 
with  the  laws  of  California.    Ibid. 

Seo.  1299.     (gg  5,  9.)  Any  executor,  devisee  or  legatee  who  may 
named  in  any  will,  or  any  other  person  interested  in  the  probate  of 
estate,  may,  at  any  time  after  the  death  of  the  testator,  pe- 
tition the  court  haying  jurisdiction  t6  have  the  will  proved, 
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1300.    A  petition  for  the  probate  of  a  will  must  show : 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents 
to  act,  or  renounces  his  right  to  letters  testamentary; 

3.  The  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  peti- 
tioner ; 

4.  The  probable  value  and  character  of  the  property 

of  the  estate ; 

5.  The  name  of  the  person  for  whom  letters  testa- 
mentary are  prayed. 

No  defect  of  form  or  in  the  statement  of  jurisdic- 
tional facts  actually  existing  shall  make  void  the  probate 
of  a  will. 


of 
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1.  The  jurisdictional  facts; 


9ee.  1301.  OF  THE  PROBATE  OF  WILLS.  14 

2.  Whether  the  person  named  as  executor  consents  to 
act,  or  renounces  his  right  to  letters  testamentary;  • 

3.  The  names,  ages  and  residence  of  the  heirs  and  devi- 
sees of  the  decedent; 

4.  The  probable  value  and  character  of  the  property  of 
the  estate; 

5.  The  name  of  the  person  for  whom  letters  testamentary 
are  prayed. 

No  defect  of  form  or  in  the  statement  of  jurisdictional 
facts  actually  existing  shall  make  void  the  probate  of  a  will. 

Statutes  of  1851,  p,  449,  $  6;  18C1,  p.  628,  $  6. 

The  jurisdiction  in  a  proceeding  to  probate  a  will  depends  upon  certain 
facts  which  the  court  on  reviewing  the  will  must  inquire  into  and  determine; 
and  the  mere  possession  of  the  will  vests  the  court  with  all  the  authority 
necessary  for  the  purpose.    Estate  of  Howard^  22  Cal.  395. 

Where  a  petition  for  letters  of  administration  is  addressed  "To  the  Hon- 
orable the  Judge  of  the  Probate  Court,  of  the  County  of  Santa  Clara,"  and 
goes  on;  *'the  petition  of  M.  S.  of  Monterey,  &c,  shows  that  Dr.  John  T.,  late 
a  resident  of  the  county  aforesaid,  died  in  said  county,*'  &c.,  held  that  the 
word  "aforesaid,"  refers  to  the  county  named,  to-wit:  "Santa  Clara,"  and 
not  "Monterey,"  and  hence  that  the  petition  sufficiently  shows  that  Dr.  T.. 
was  a  resident  of  Santa  ClardkCounty  at  the  time  of  his  death.  Townsend  v. 
Gordon,  19  Cal.  188.  " 

vfhen  exec     Sec.  1301.     (?  5.)    If  the  person  named  in  a  will  as  ex- 

utor  forfeits  . 

right  to  let-  ecutor,  for  thirty  days  after  he  has  knowledge  of  the  death 
of  the  testator,  and  that  he  is  named  as  executor,  fails  to 
petition  the  proper  court  for  the  probate  of  the  will,  and 
that  letters  testamentary  be  issued  to  him,  he  has  renounced 
his  right  to  letters,  and  the  court  may  appoint  any  other 
competent  person  administrator,  unless  good  cause  for  de- 
lay is  shown. 

Statutes  of  1858,  p  449.  $5. 

No  petition  is  required  as  the  foundation  of  a  proceeding  to  probate  a  will; 
a  petition  is  only  necessary  under  the  statute  where  the  executor  named 
therein  accepts  the  trust,  and  then  not  for  jurisdictional  purposes.  Estate  of 
Howard,  22  Cal.  395. 

Where  one  of  two  persons  nominated  in  a  wiU  as  executors  renounced, 
and  the  acting  executor  afterwards  died.  Held,  that  the  renunciation  could 
be  retracted,  and  letters  de  bonis  non  issued.  Estate  of  Dempsey,  1  Tucker's 
Sur.  Beports,  50. 

The  will  appointing  an  executor  gives  him  a  right  to  administer,  of  which 
he  can  be  deprived  only  by  his  renunciation  or  refusal  to  appear  when  cited 
to  prove  the  will.    Estate  of  Sponsler,  12th  Penn.  (P.  F.  Smith). 
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The  executor  may  elect  to  accept  before  probate,  by  doing  such  acts  as 
amonnt  to  administration.  Whatever  would  make  a  man  liable  as  executor 
de  son  tort  will  be  deemed  an  election  of  the  ejoecutorship.    Ibid. 

Kenunciation  must  be  evinced  by  some  act  entered  or  recorded.  TaMng 
the  oath  is  the  final  and  conclusive  act;  when  taken  the  executor  has  elected 
and  cannot  divest  himself  of  the  office  but  may  be  compelled  to  perform  it. 
Where  an  executor  died  before  he  received  letters,  and  was  in  possession  of 
chattels  belonging  to  decedent,  the  administrator  of  such  executor  was 
bound  to  account  for  these  chattels  in  settlement  of  the  account  of  the  exe- 
cutor.   Ibid, 

Sec.  1302.     (§g  10,  11.)   If  it  is  alleged  in  any  petition  ^^i^^**- 
that  any  will  is  in  the  possession  of  a  third  person,  and  the  fts^^pwee^ 
court  is  satisfied  that  the  allegation  is  correct,  an  order  ^**f^°^ 
must  be  issued  and  served  upon  the  person  having  posses-  Jj^  (n.^so 
sion  of  the  will,  requiring  him  to  produce  it  at  a  time  named 
in  the  order.     If  he  has  possession  of  the  will  and  neglects 
or  refuses  to  produce  it  in  obedience  to  the  order,  he  may, 
by  warrant  from  the  court  be  committed  to  the  jail  of  the 
county,  and  be  kept  in  close  confinement,  until  he  pro- 
duces it. 

Sec.  1303.     (gg  13,  16.)     When  the  petition  is  filed  andpetiuonfor 
the  will  produced,  the  probate  judge  must  fix  a  day  for  hear-  Eow  given, 
ing  the  petition,  not  less  than  ten  nor  more  than  thirty  days  '  '  ** 
from  the  production  of  the  will.    Notice  of  the  hearing  shall 
be  given  by  the  clerk  of  the  court,  by  publishing  the  same 
in  a  newspaper  of  the  county;  if  there  be  none,  then  by 
three  written  or  printed  notices  posted  at  three  of  the  most 
public  places  in  the  county.    If  the  notice  is  published  in  a 
weekly  newspaper,  it  must  appear  therein  on  at  least  three 
different  days  of  publication,  and  if  in  a  newspaper  pub- 
lished oftener  than  once  a  week,  it  shall  be  so  published 
that  there  must  be  at  least  ten  days  from  the  first  to  the 
last  day  of  publication,  both  the  first  and  the  last  day  being 
included^     If  the  notice  is  by  posting,  it  must  be  given  at 
least  ten  days  before  the  hearing. 

Statutes  of  1851,  p.  449,  $$  13,  16;    1861,  p.   629,  J  5   amends  $$  13,  16; 

1865-6,  p.  765,  $  1. 

Notice  of  an  application  to  admit  to  probate  an  alleged  will  under  section 
13,  or  a  copy  of  such  will  with  an  authenticated  probate  thereof,  under 
section  28  of  the  probate  law,  is  not  a  summons,  notice  or  advertisement  re- 
quired to  be  published  in  the  "State  Paper,"  under  the  act  of  March  29th, 
1870.    Est.  of  MiUer,  39,  Cal.  550 

NoTB.~The  Iftw  nndar  which  this  deoislon  was  rendered  has  been  repealed.    See  Btatute 
1871-72,  p.  IW. 
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e^  1304.     Copies  of  the  notice  of  the  time  appointed  for 

he        '  the  probate  of  the  will  must  be  addressed  to  the  heirs 

of  the  testator  resident  in  the  State,  at  their  places  of 
residence,  if  known  to  the  petitioner,  and  deposited  in 
the  post  office,  with  the  postage  thereon  prepaid,  at 
least  ten  days  before  the  hearing.  If  their  places  of 
residence  be  not  known,  the  copies  of  notice  may  be 
addressed  to  them,  and  deposited  in  the  post  office  at 
the  county  seat  of  the  county  where  the  proceedings 
are  pending.  A  copy  of  the  same  notice  must  in  like 
manner  be  mailed  to  the  person  named  as  executor,  if 
he  be  not  the  petitioner ;  also,  to  any  person  named  as 
•coexecutor  not  petitioning,  if  their  places  of  residence 
be  known.  Proof  of  mailing  the  copies  of  the  notice 
must  be  made  at  the  hearing.  Personal  service  of 
copies  of  the  notice  at  least  ten  days  before  the  day  of 
hearing  is  equivalent  to  mailing. 

See  generally:  Bandolph  v.  fiayae,  44  Gal.  370. 

that  "if  the  heirs  of  the  testator  reside  in  the  county,  the  court  shaU  also 
direct  citations  to  be  issued,  and  served  upon  them  to  appear  and  contest  the 
probate  of  the  will  at  the  time  appointed."  The  appointment  of  an  attorney 
to  represent  minor  heirs,  who  were  not  notified  as  required  by  the  statute, 
and  his  appearance  for  them,  are  mere  nullities.  Although  proceedings  for 
the  proof  of  wills  are  usually  treated  as  proceedings  in  rewi,  yet  if  the  statute 
requires  that  certain  persons  must  be  notified,  such  provision  must  be 
complied  with  in  order  to  give  the  court  jurisdiction,  liandolph  v.  Baque, 
October  Term,  1872.     (Pac.  Law  Kep.,  Vol.  IV.,  p.  221.) 

Petition  .  Seo.  1305.  (g  12).  The  probate,  judge  may,  out  of  term 
r/t^'tS~-  time  or  at  chambers,  receive  petitions  for  the  probate  of 
SfaSb^.  wills  and  make  and  issue  all  necessary  orders  and  writs  to 
JSdglmiy  enforce  the  production  of  wills  and  the  attendance  of  wit- 
*''■  nesses,  and  may  appoint  special  terms  of  his  court  for  hear- 

ing  the  petitions,  trials  of  issues,  and  admitting  wills  to 
probate.         ^^^^^^  ^^  ^^^^^  ^  ^^^  ^  ^^^  ^^^^^  ^  ^29,  $  12. 

> 

He«ing         Sec.  1306.     (§  17.)  At  the  time  appointed  for,  or  to  which 
SS;  pr<;5"  the  hearing  may  have  been  postponed,  the  court  must  re- 
SltST"  °'  quire  proof  by  affidavit,  that  the  notices  hereinbefore  re- 
quired, have  been  personally  served  or  mailed  and  pub- 


«? 
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lished,  which  being  made,  the  court  mnst  hear  testimony  in 
proof  of  the  will.  If  such  notice  is  not  proved  to  have  been 
given,  or  if  from  any  other  canse  it  is  necessary,  the  hear- 
ing may  be  postponed  to  a  day  certain,  and  notice  to  absen- 
tees given  thereof,  as  original  notice  is  required  to  be 
given.  The  appearance  in  court  of  parties  interested  is  a 
waiver  of  notice. 

Stataies  of  1851,  p.  450,  ( 17;  1861,  p.  629,  $  7. 

Stamp  on  probate  of  wiU.— It  ib  immaterial  whether  the  stamp  required  ^ 

on  probate  of  wiUs,  is  affixed  to  the  wiU  upon  its  being  admitted  to  probate, 

or  to  the  certificate  of  proof  thereto  attached,  or  to  the  letters  testamentary 
•il    H  I   iilll  amUtui»»m    mt,,   nn  n  1    inn 
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1306.  At  the  time  appointed  for  the  hearing,  or  the 
time  to  which  the  hearing  may  have  been  postponed, 
the  Court,  unless  the  parties  appear,  must  require  proof 
that  the  notice  has  been  given,  which  being  made,  the 
Court  most  hear  testimony  in  proof  of  the  will. 

Charging  administrator  with  interest.    Estate  of  McQueen,  44  Cal. 
588. 

1307.  Any  person  interested  may  appear  and  contest 
the  will.  Devisees,  legatees,  or  heirs  of  an  estate  may 
contest  the  will  through  their  guardians,  or  attorneys 
appointed  by  themselves  or  by  the  Court,  for  that  pur- 
pose ;  but  a  contest  made  by  an  attorney  appointed  by 
the  Court  does  not  bar  a  contest  after  probate  by  khe 
party  so  represented,  if  commenced  within  the  time  pro- 
vided in  Article  IV  of  this  chapter ;  nor  does  tbe  non- 
appointment  of  an  attorney  by  tbe  Court  of  itself 
invalidate  the  probate  of  a  will. 


and  contest  the  probate,  is  a  limitation  which  runs  against  the  State,  as  the 
only  effect  of  holding  that  it  does  not  wonld  be  to  anthorize  the  State  to 
institute  such  proceedings  in  the  probate  court,  but  not  to  confer  any  new 
jurisdiction  upon  the  district  court.    Slate  v.  MoOlyrm,  20  Cal.  233. 

The  danger  which  might  be  apprehended  from  holding  as  condusiye, 
upon  so  important  a  matter  as  the  probate  of  a  will,  the  decree  of  a  single 

Hon.—All  stamp  dntlea  on  letters  testamentary,  and  of  admliiistratioB,  were  abolialied 
hj  Act  of  CoogresB,  passed  1872. 
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court,  and  that  not  of  the  highest  jurisdiction,  is  guarded  against  by  the  right 
of  appeal  to  the  supreme  court,  and  by  the  statutory  provision  allowing  the 
decision  to  be  opened,  and  the  validity  of  the  will  to  be  again  contested  in 
the  same  court,  by  any  one  interested,  within  one  year  from  the  admission 
to  probate.    Ifnd, 

See  decisions  under  Sec.  1313  post, 

A  will  having  been  once  admitted  to  probate,  must,  so  long  as  the  probate 
stands,  be  recognized  and  admitted  in  all  courts  to  be  valid.  State  y.  3fe- 
Glynn,  20  Cal.  233. 

In  the  absence  of  any  proof  of  fraud,  or  mistake,  or  accident,  a  decree  re- 
jecting a  will  propounded  for  probate,  will  not  be  opened  on  the  grounds 
that  the  counsel  engaged  were  incompetent,  or  that  the  attesting  witnesses, 
not  being  familiar  with  the  English  language,  did  not,  on  the  hearing,  fully 
understand  questions  put  to  them  in  that  language  as  to  the  due  execution  of 
the  instrument  propounded.  The  proper  remedy  is  by  appeal.  Dcbhe  y. 
Mynro,  1  Bedf.  Sur.  Bep.  486.  • 

Bflaterlal  iwue.— In  Estate  of  T(mlin»on  (35  Cal.  510),  it  was  held  that  the 
issue  raised  among  others  that  the  testator  was  not  of  a  sound  and  disposing 
mind  at  the  tame  the  will  was  made,  was  a  material  issue  and  it  was  error  to 
admit  the  will  to  probate  without  a  lawful  determination  of  the  same. 

Acquiesenoe. — After  twenty  years  acquiesence  in  the  terms  of  a  will,  an 
heir  should  not  be  allowed  to  dispute  his  own  acts,  or  to  contest  the  will  on 
abstract  points  of  law,  which  had  never  any  force  in  California.  Castro  y. 
Castro,  6  Cal.  158. 

A  creditor,  or  other  party  in  interest,  may  contest  the  will.  Whether  the 
objector  be  a  creditor  may  be  disputed.  The  oath  of  the  objector  is  sufficient 
in  the  first  instance;  but  if  the  demand  be  denied,  he  must  set  forth  the  par- 
ticulars of  his  debt  so  as  to  show  its  nature  and  basis.  When  the  question 
of  interest  is  raised,  adverse  testimony  will  only  be  received  where  it  is  a 
question  of  substance;  but  on  an  application  for  an  inventory— an  account — 
for  increased  security,  etc^  the  positive  oath,  with  facts  showing  interest^ 
will  suffice,  and  the  merits  of  the  claim  will  not  be  tried.  Burvoell  y.  Shaw, 
2  Brad.  322;  CottereU  v.  Brock,  1  Brad.  148. 

Where  objections  to  the  issuing  of  letters  testamentary  are  filed  by  a  per- 
son claiming  under  oath  to  be  a  creditor  of  the  estate,  the  surrogate  will  en- 
tertain and  try  them,  even  though  the  person  named  as  executor  in  the  will 
alleges  the  objector  to  be  a  debtor  instead  of  a  creditor.  The  surrogate  will 
assume  that  he  is  a  creditor.    Est.  of  Ferris,  1  Tucker's  Sur.  Bep.  15. 

liuaea  involved. — The  proceeding  in  probate  involves  simply  the  fekctam 
of  the  win.  The  surrogate  does  not  then  examine  the  contents  of  the  will, 
except  as  they  bear  on  the  question  of  its  execution  and  authenticity,  and  the 
capacity  of  the  testator.     WUl  of  McLaughlin,  1  Tucker's  Sur.  Bep.  79. 

The  legal  invalidity  of  bequests  and  devises  cannot  be  set  up  as  a  ground 
of  contest  on  probate,  the  question  being  purely  of  the  faobam.  .  WUl  of 
Langton,  1  Tucker's  Sur.  Bep.  301. 

"Who  may  contest  the  probate  of  wiIl.~A  legatee  under  a  will  made 
prior  to  the  one  offered  for  probate,  who  is  neither  an  heir  at  law,  nor  next 
of  kin  of  the  deceased,  may  intervene  to  oppose  the  probate  of  the  subse- 
quent will.     Twrhune  v.  Brookfield,  1  Bedf.  Sur.  Bep.  220. 

A  legatee  may  intervene  to  oppose  proof  of  a  oodidl  revoking  his  legacy. 
Walsh  v.  JSyan,  1  Brad.  433. 
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The  taking  of  a  legacy  by  the  wife,  under  the  will  of  the  husband,  will  not 
preTent  her  from  contesting  the  validity  of  the  will,  so  far  as  it  disposes  of 
the  one  half  interest  in  the  common  property  to  others.  Beard  y.  Knox^  5 
Gal.  252. 

She  is  entitled  to  her  own  share  of  the  common  property,  and  to  the  legacy 
out  of  the  share  of  her  husband.    Ibid. 

It  seems  that  a  party  who  has  not  filed  allegations  against  the  validity  of  a 
will,  and  who  has  not  appealed,  cannot  contest  the  probate  on  allegations 
filed  and  appeal  taken  by  another  party.  But  when  upon  allegations  it  has 
been  fully  determined  that  the  will  is  not  sufficiently  proved,  any  of  the  next  of 
kin,  not  a  party  to  the  contest,  may  avail  himself  of  the  decision,  though  it 
was  not  obtained  at  his  instance.    Mason  v.  J<yM8,  2  Brad.  325. 

On  proceedings  for  probate  of  a  will,  a  claim  of  interest  positively  sworn 
to,  will  make  the  claimant  a  contestant  before  the  court  and  a  party  to  the 
proceedings.    Norton  v  Lawrevioe,  1  Bedf.  Sur.  Bep.  473. 

The  appeanmce  of  an  interested  party  in  open  court  on  the  return  day, 
though  not  served  with  citation,  entitles  them  to  be  heard.    Ibid. 

Seo.  1308.     (g  19.)    If  no  person  appears  to  contest  the  Probate, 
probate  of  a  will,  the  court  may  admit  it  to  probate  on  the  contest, 
testimony  of  one  of  the  subscribing  witnesses  only,  if  he 
testifies  that  the  will  was  executed  in  all  particulars  as  re- 
quired by  law,  and  that  the  testator  was  of  sound  mind  at 
the  time  of  its  execution. 

Statutes  of  1851,  p.  450,  $  19. 

Where  the  testator  and  the  witnesses  to  a  will  are  dead,  proof  of  the  sig- 
nature of  the  witnesses  and  of  the  testator  wiU  be  sufficient  evidence  of  its 
due  execution.     Tevis  v.  Pitcher,  10  Gal.  465. 

On  the  trial  of  an  issue  of  fact  involving  the  validity  of  a  wiU,  a  subscribing 
witness  thereto  is  not  rendered  incompetent  as  a  witness  by  holding  lands 
devised  therein  in  trust  for  a  devisee,  and  without  having  any  interest  him- 
self therein.    PerdUa  v.  Castro^  6  Cal  344.    See  authorities  under  section 

» 

1315,  post.  • 

Seo.  1309.    An  olographic  will  may  be  proved  in  the  oioflnrapuo 
same  manner  that  other  writings  are  proved.  ""^^ 

See  Seo.  1929,  et  seq.,  Code  of  Civil  Procedure. 


ARTICLE  n. 
CONTESTINO  PBOBATE  OF  WILLS. 

Skoiiom  1312.  Contestant  to  file  grounds  of  contest  and  petitioner  to  reply. 

1313.  How  jury  obtained  and  trial  had. 

1314.  Verdict  of  jury.    Judgment.    Appeal. 

1315.  Witnesses,  who  and  how  many  to  be  examined.    Proof  of 

handwriting  admitted,  when. 
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1316.  Teetiiiiony  reduced  to  "WTitisg  for  fahire  evideftee. 

1317.  If  proved,  certificate  io  be  attached. 
1818.  Will  and  proof  to  be  filed  and  recorded 

toflte^*  Sec.  1312.  (g  20.)  If  any  one  appears  io  contest  the  will, 
raniMtimd  he  must  file  written  grounds  of  opposition  to  the  probate 
tor^r^  thereof,  and  serve  a  copj  on  the  petitioner  and  other  resi- 
dents of  the  county  interested  in  tiie  estate,  any  one  or  more 
of  whom  may  demur  thereto  to  any  of  the  grounds  of  de- 
murrer provided  for  in  part  two,  title  six,  chapter  three  of 
this  code.  If  the  demurrer  is  sustained,  the  court  must  al- 
low the  contestant  a  reasonable  time,  not  exceeding  ten 
days,  within  which  to  amend  his  written  opposition.  If  the 
demurrer  is  overruled,  the  petitioner  and  others  interested 
may  jointly  or  separately  answer  the  contestant's  grounds, 
traversing  or  otherwise  obviating  or  avoiding  the  objections. 
Any  issues  of  fact  thus  raised,  involving — 

1.  The  competency  of  the  decedent  to  make  a  last  will  and 
testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execu- 
tion of  the  will  from  duress,  menace,  fraud  or  undue  in- 
fluence; 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnesses;  or, 

4.  Any  other  substantial  grounds  affecting  the  validity  of 
the  will — 

Must,  on  request  of  either  party  in  writing  (filed  three 
days  prior  to  the  day  set  for  the  hearing),  be  tried  by  a  jury- 
If  no  jury  is  demanded,  the  court  must  try  and  determine 
the  issues  joined.  On  the  trial,  the  contestant  is  plaintiff 
and  the  petitioner  is  defendant. 

Statutes  of  1851,  p.  i50,  (  20  ;  1861,  p.  628.  $  9  ;  ISffl-^,  p.  628,  $  1. 
See  decisionB  under  section  1315,  post. 

How  junr        Sec.  1313.     (3  20.)    When  a  jury  is  demanded,  the  pro- 
obtained  \o         /  0     w         ^  'Mr 

and  trial  jj^te  court  must  summou  and  impanel  a  jury  to  try  the  case, 
in  the  manner  provided  for  summoning  and  impaneling 
trial  juries  in  courts  of  record,  and  the  trial  must  be  con- 
ducted in  accordance  with  the  provisions  of  part  two,  title 
eight,  chapter  four,  of  this  code.  A  trial  by  the  court  must 
be  conducted  as  provided  in  part  two,  title  eight,  chapter 
five,  of  this  code. 

Statutes  of  1851,  p.  20;  1867-8,  p.  628,  $  1. 
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JmJBdlotlon.— IMstrict  Cknirt. — ^Where  the  conteBtants  to  the  probate  of 
the  will  of  T.  raised  an  iflsne  in  the  probate  oonrt,  among  others,  that  T.  was 
not  of  a  sound  and  disposing  mind  at  the  time  the  will  was  made,  which 
being  certified  to  the  district  oonrt  for  trial  was  returned  to  the  probate 
court  coupled  with  the  evidence  taken  at  the  trial  in  the  district  court,  but 
it  appeared  that  the  jury  did  not  find  upon  the  issue  either  way;  whereupon 
the  probate  court,  upon  said  eyidenoe,  assumed  to  determine  the  issue 
against  contestants,  and  admitted  the  will  to  probate:  Heldt  first,  that  the 
district  court  had  no  jurisdiction  to  try  said  issue;  second,  that  the  probate 
oourt  had  no  authority  to  determine  the  same  upon  evidence  which  had 
been  taken  at  Uie  trial  in  the  district  court;  and  third,  that  said  issue  was 
material,  and  it  was  error  to  admit  the  will  to  probate  without  a  lawful  de- 
termination of  the  same.    Estate  of  Tomlinsony  35  Gal.  509. 

Since  the  adoption  of  the  constitutional  amendments  of  1862,  district 
oourto  have  no  jurisdiction  to  try  issues  framed  in  probate  courta.  Section 
six  of  article  siz  as  amended,  deprived  district  courts  of  said  jurisdiction  as 
conferred  by  said  section  before  amendment  and  defined  in  section  twenty  of 
the  probate  act.  Section  eight  of  the  same  article,  as  amended,  vested  this 
jurisdiction  exclusively  In  probate  courta.    Ibid. 

Since  said  constitutional  amendmento,  the  provisions  of  section  twenty  of 
the  probate  act — conferring  probate  jurisdiction  on  district  courts — ^have  be- 
come repugnant  to  the  constitution,  and  void.    Ibid. 

Since  the  adoption  of  the  constitutional  amendmente  of  1862,  district 
courts  have  no  jurisdiction  to  try  issues  framed  in  probate  courta;  and  sec- 
tions twenty  and  two  hundred  and  ninety  four  of  the  probate  act  have  become 
inoperative.    Ed,  of  TomHMaofi,  35  Gal.  509. 

Ne^r  trial. — A.  new  trial  may  be  granted  by  the  district  court  of  issues 
determined  therein,  which  have  been  framed  in  a  probate  court,  and  an 
appeal  from  an  order  granting  or  ref usiug  the  same  lies  to  the  supreme  court. 
Wm  of  Boioen,  84  Gal.  682. 

Parol  tostimony. — Under  the  provisions  of  section  17,  of  the  "Act  con- 
cerning Wills,"  parol  evidence  is  not  admissible  to  show  that  a  testator,  who 
by  his  will  derised  his  whole  estate  to  his  wife,  without  mentioning  his  chil- 
dren therein,  intentionally  omitted  to  make  any  provision  for  his  children, 
but  to  render  fOL  exclusion  of  the  latter  effectual,  the  evidence  that  the  testator 
intended  to  do  so  must  be  furnished  by  the  will  itaelf .  Estate  of  Oarraud,  35 
Oal.  336. 

Sec.  1314.  (gg  20,  23.)  The  jury,  after  hearing  theveraictof 
case,  mast  return  a  special  verdict  upon  the  issues  submit- 
ted to  them  by  the  court;  upon  which  the  judgment  of  the  indgmeut. 
court  must  be  rendered,  either  admitting  the  will  to  probate 
or  rejecting  it.  In  either  case,  the  proofs  of  the  subscrib- 
ing witnesses  must  be  reduced  to  writing.  If  the  will  is  ad- 
mitted to  probate  the  judgment,  will  and  proofs  must  be 
recorded. 

Statutes  of  1851,  p.  450,  $$  20,  23.  1861,  p.  630,  (  9. 
See  Xhbke  v.  JUunro,  1  Bedf.  Sur.  £tep.  486,  cited  under  sec.  1,307  ante. 
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Competency  of  ^^itnees. — On  the  trial  of  an  issue  of  fact  inyolying  the 
validity  of  a  will,  a  subscribing  witness  thereto  is  not  rendered  incompetent 
as  a  witness  by  holding  lands  devised  therein  in  trust  for  a  devisee,  and 
without  having  any  interest  himself  thetein.    Feralia  v.  Castro,  6  Gal.  354. 

Judgment;  when  oonciuoive.— It  is  not  necessary  to  the  validity  of  a 
probate  that  a  formal  judgment  or  decree  that  the  will  is  admitted  to  probate 
or  is  proved,  should  be  entered;  a  direct  statement  that  the  will  is  proved, 
although  entered  in  the  minutes  as  part  of  and  pre)iminary  to  an  order 
directing  letters  to  issue  is  sufficient.    In  re  Will  of  Warfield,  22  Gal.  51. 

The  probate  of  a  will,  until  revoked,  is  conclusive  of  its  validity  in  all 
collateral  proceedings;  and  its  rejection  by  the  probate  court  is  also  conclu- 
sive of  its  invalidity.  Castro  v.  Richardson,  18  Gal.  478;  State  v.  MoOlywn, 
20  Gal.  233. 

A  judgment  admitting  a  will  to  probate,  made  upon  a  petition  stating  all 

the  necessary  facts,  and  after  the  publication  of  due  and  legal  notice  of  the 

application  for  probate,  is  conclusive  of  the  validity  of  the  will  when  called 

in  question  in  any  collateral  proceeding  or  action.    Sogers  v.  Eing,  22 

.  Gal.  71. 

If  a  will  be  properly  proved,  it  is  the  duty  of  the  surrogate  to  admit  it  to 
probate,  without  inquiring  as  to  its  effect  or  construction  except  so  far  as  may 
be  necessary  to  determine  which  is  the  last  will,  when  there  are  several  in- 
struments inconsistent  with  each  other.     Van  Wert  v.  Benedict,  1  Brad.  114. 

Though  there  can  be  but  one  last  will,  yet  several  papers,  taken  together, 
may  constitute  the  last  will.    Ibid. 

Appeal. — An  order  of  a  probate  court  setting  aside  a  judgment  of  that 
court  refusing  to  admit  a  will  to  probate,  is  not  an  appealable  order  because 
not  within  the  above  section.    Feralta  v.  Castro,  15  Gal.  611. 

If  the  probate  court  refuses  to  admit  a  will  to  probate,  and  this  court  on 
appeal  directs  the  will  to  be  so  admitted,  it  will  not  direct  the  probate  court 
to  issue  letters  of  administration  with  the  will  annexed,  to  the  petitioner, 
unless  the  probate  court  has  found,  as  a  fact,  that  the  petitioner  is  a  proper 
person  to  receive  letters.    Est.  of  Wood,  36  Gal.  75. 

Codicil. — ^When  on  the  probate  of  a  will,  an  alleged  codicil  is  brought  in 
by  parties  interested,  but  not  cited,  the  proper  course  is  to  direct  them  to 
file  an  allegation  propounding  it  for  proof  as  part  of  the  pending  proceed- 
ings.   Carle  v.  UnderhiU,  3  Brad.  101. 

And  where  a  testator  desired  to  make  a  codicil  to  his  will  in  favor  of  his 
daughter,  and  his  son,  who  had  custody  of  the  will  and  in  whose  favor  it 
was  made,  refused  to  produce  the  will  at  the  request  of  the  testator  for  the 
purpose  of  alteration :  Held,  that  the  will  was  not  thereby  rendered  invalid. 
Leaycraft  v.  Simmons,  3  Bradf.  35. 

Revocation. — The  prevention  of  the  execution  of  a  codicil  by  improper 
means,  cannot  operate  to  invalidate  the  will.  A  will  can  only  be  revoked 
in  the  manner  and  form  prescribed  by  statute.    Ibid, 

Whether  a  paper  is  a  will  or  not,  does  not  depend  upon  the  maker  de- 
claring it  to  be  a  will,  but  upon  its  contents.    Carle  v.  UnderhiU,  3  Brad.  101. 

Authority  of  executor.— An  executor  has  no  authority  until  the  will  is 
proved.     Tucker  v.  Starks,  Brayt.  99. 

witaeise.,       Seo.  1315.     (gg  21,  22.)  If  the  will  is  contested,  all  the 
how  many   Subscribing  witnesses  who  are  present  in  the  county,  and 

to  be  exam- 
ined. 
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who  are  of  sound  mind,  must  be  produced  and  examined, 
and  the*  death,  absence  or  insanity  of  any  of  them  must  be 
satisfactorijiy  shown  to  the  court.  If  none  of  the  subscrib- 
ing witnesses  reside  in  the  county  at  the  time  appointed,  for 
proving  the  wiU,  the  court  may  admit  the  testimony  of 
other  witnesses  to  prove  the  sanity  of  the  testator,  and  the 
execution  of  the  will;  and  as  evidence  of  the  execution,  iif'^l^, 
may  admit  proof  of  the  handwriting  of  the  testator,  and  of  J^J^^^ 
the  subscribing  witnesses,  or  any  of  them. (a) 

Statutes  of  1851,  p.  450,  $$  21,  22. 

See  aathorities  under  section  1308  ante;  see  also  authoritieB  under  section 
1276,  p.— 


BnbBoription  by  mark. — Where  the  testator  has  not  subscribed  his 
name  to  the  will,  but  merely  made  a  mark,  it  is  a  sufficient  subscription, 
and  the  testimony  of  the  subscribing  witnesses  regarding  the  proper  execu- 
tion of  the  wiU  may  be  taken,  but  no  proof  of  the  handwriting  of  the  testator 
is  admissible.     WUl  of  Walsh,  1  Tucker's  Sur.  Bep.  132. 

A  mark  made  by  a  testator  while  another  person  assisted  in  guiding  his 
hand:  Hddf  a  sufficient  subscription.     WUl  of  Van  Hansvoyck,  44  Barb.  494. 

TATitneflses.— The  eyidence  only  of  such  witnesses  as  are  acquainted  with 
the  handwriting  of  the  decedent  can  be  received,  as  to  whether  the  paper 
propounded,  or  its  subscription,  are  in  decedent's 'handwriting.    Ibid. 

Witnesses  may  be  examined  on  probate  proceedings  as  to  the  general 
handwriting  and  subscription  of  a  former  will  already  admitted  to  probate, 
and  made  an  exhibit  in  a  proceeding  to  prove  a  testamentary  paper  of  later 
date,  and  may  compare  such  handwriting  or  subscription  with  those  of  the 
paper  propounded,  and  testify  as  to  their  judgment  therefrom.  Other  papers 
not  in  the  case  cannot  be  compared  by  witnesses.    Ibid, 

Comparison  being  a  question  of  fact,  the  evidence  of  experts  not  acquainted 
with  the  handwriting  of  decedent  is  not  competent.  The  surrogate  will  make 
the  comparison  with  the  aid  only  of  witnesses  so  acquainted  with  the  hand- 
writing.   Ibid. 

Photographs  of  last  wills  and  testaments  not  admitted  as  evidence.    Ibid. 

If  the  will  is  attested  by  strangers,  evidence  of  the  signature  and  hand- 
writing of  the  testator  may  be  resorted  to  for  the  purpose  of  showing  his 
identity  with  the  party  executing  the  will.    Mowry  v.  SiSmr,  2  Brad.  133. 

(a.)  NoTS.— Sec.  1909.  (Code  of  Olvll  Procedare.)  A  iMt  will  and  teBtament,  except  when 
made  by  a  soldier  in  actual  military  servipe,  or  by  a  mariner  at  aea,  it  invalid,  unleos  it  be 
In  writing,  and  executed  with  such  formaUtifia  at  are  reqnired  by  law.  Evidence,  therefore, 
of  aach  will,  cannot  be  reoelved  without  the  written  inBtrnment  itaelf  or  secondary  evidence 
of  its  contents  in  the  oases  prescribed  by  law. 

8x0. 1970.  A  written  will  cannot  be  revoked  or  altered  otherwise  than  by  another  written 
will,  or  another  writing  of  the  testator,  declaring  such  revocation  or  alteration,  and  executed 
with' the  same  formalities  required  by  law  for  the  will  itself;  or  unless  the  will  be  burnfd, 
torn,  cancelled,  obliterated  or  destroyed,  with  the  intent  and  for  the  purpose  of  revoking 
the  same,  by  the  testator  himself,  or  by  another  person  in  his  presence,  by  his  direction 
and  consent;  and  when  so  done  by  another  person,  the  direction  and  consent  of  the  testator, 
and  the  fact  of  such  injury  or  destruction  must  be  proved  by  at  least  two  witnesses. 
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Bzeontion.  wliat. — ^It  is  not  neoessftry  that  a  testator  Bhonld  have  tonehed 
the  paper  of  the  will  with  his  own  hand,  or  with  the  point  of  his  pen,  if  the 
subscription  of  his  name  thereto  be  'adopted  by  his  acknowledgment  and 
declaration.     WiU  of  Merchant,  1  Tucker^sSar.  Bep.  61.         * 

BnbsoxlbUie;  ^Titnesses. — Where  the  testamentary  declaration  and  the 
request  to  the  subscribing  witness  to  attest  the  instnunent  were  made  by 
means  of  questions  put  by  the  counsel  attending  the  execution  of  the  wiU, 
and  the  afiirmative  response  of  the  testator:  Held,  that  the  forms  prescribed 
by  the  statute  were  satisfactorily  complied  with.  Ttmhon  y.  Tunison,  4 
Brad.  138. 

If  the  Hubscribing  witnesses  have  lost  all  reoolleotion  of  the  eieoiiiion  of 
the  will,  yet  if  the  court  be  satisfied  by  other  evidence  that  they  witnessed 
the  execution  of  the  will,  it  may  be  admitted  to  probate.  The  same  rules  of 
evidence  apply  to  the  proof  of  wills  as  in  other  judicial  investigations;  and 
the  making  of  the  will  '*may  be  proved  in  the  very  teeth  of  the  subscribing 
witnesses,"  who  may  be  contradicted  in  like  manner  as  other  witnesses. 
Having  obtained  jurisdiction,  the  surrogate  must  dispose  of  the  matteor  ac- 
cording to  the  established  rules  of  evidence.    Feti>le8  v  Case,  2  Brad.  226. 

When  the  subscribing  witnesses  corruptly  deny  the  execution,  and  a  fortiori, 
when  they  are  mistaken,  the  proof  of  the  will  may  be  supplied  from  other 
sources.  The  question  for  the  court  is  the  factum  of  the  instrument,  And 
that  may  be  proved  in  the  very  teeth  of  the  subscribing  witnesses.    Ibid, 

A  person  named  in  the  will  as  the  executor,  and  who  is  also  a  subscribing 
witness,  may  be  examined  as  a  witness  on  the  probate.  Will  of  AmeUa  Levy, 
1  Tucker's  Sur.  Beport,  87. 

Contradictory  evidence  being  given  by  the  witnesses  to  a  paper  propound- 
ed as  a  will,  and  one  of  them,  a  oounsellor-at-law  swearing  that  all  the  form- 
alities were  observed,  and  the  two  others,  ladies,  not  remembering  a  portion 
of  the  proceedings:  Held,  that  the  professional  evidence  was  most  reliable, 
and  the  presumption  was  in  favor  of  the  due  execution.  WUl  of  Humphreys^ 
1  Tacker's&ur.  Beport,  142. 

Where  the  witnesses  to  a  will  swore,  on  their  direct  examination  to  the 
contents  of  a  printed  deposition  which  set  forth  the  observance  of  all 
the  necessary  legal  formalities  in  the  execution  of  a  'Ml,  and  on  their  oross^ 
examination,  on  question  and  answer,  swore  that  these  formalities  were  not 
observed;  probate  was  denied.  The  witnesses  not  being  professional  men  of 
the  law,  and  not  having  consulted  the  statute,  no  presumption  of  the  observ- 
ance of  the  necessary  formalities  obtained.  WiU  of  James  G,  SmUh,  1  Tuck- 
er's Sar.  Bep.  227. 

It  is  not  necessary  that  both  witnesses  should  prove  that  the  provisions  of 
the  statute  as  to  the  mode  of  execution  were  complied  with.  Where  one 
witness  testified  clearly  to  their  performance,  and  the  recollection  of  the 
other  was  vague  and  indistinct:  Seid,  that  the  proof  of  execution  was  sufiSl- 
oient.     Weir  v.  Fitzgerald,  2  Brad.  42, 

The  words,  "  will  you  witness  my  will  ?"  or  **  I  want  you  to  witness  my 
will,"  addressed  by  the  decedent  to,  and  heard  by,  both  subscribing  wit- 
nesses, constitute  a  sufficient  acknowledgment,  declaration  [and   rogation.' 
WiU  of  Harder,  1  Tucker's  Sur.  Bep.  426. 

Probate  denied  where  one  subscribing  witness  swore  he  was  not  informed 
that  the  paper  was  the  will  of  the  decedent,  and  the  other  swore  that  she  did 
not  recollect  what  was  said,  but  that  she  was  satisfied  at  the  time  that  she 
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was  witneBsing  a  will.  Hdd,  no  deolaration  or  pnblicatioii  as  a  will.  WUX 
Hlf  Newton,  1  Tucker's  Snr.  Kep.  349.  See  also  ^'Ul  of  H&ifper,  Ibid.  p.  378. 

The  material  testimony  of  a  witness,  on  a  probate,  who  has  not  been  im- 
peached as  to  general  character,  and  who  has  been  contradicted  only  as  to 
4»articalars  of  his  testimony,  ought  not  to  be  discredited^  WiU  cf  Merehantj 
1  Tucker's  Sor.  Beport,  151. 

Capacity. — Proof  of  incapacity  from  attacks  of  deliriniB  tremens  receives 
additional  effect  from  the  ciroomstanoes,  being  an  nneqnal  one.  Waten  y. 
CuUen,  2  Brad.  226. 

Besides  beius  satisfied  of  actual  capacity,  the  probate  court  must  determine 
whether,  in  performing  the  peauliar  act  in  qu/egtUm,  the  iestator  understood  the 
contents  and  effect  of  the  instrument.    Burger  v.  £iU,  1  BraAf.  360. 

Seo.  1316.     (g  23.)     The  testimony  of  each  witness,  I'^'^^^f'^ 
dneed  to  writing  and  signed  by  him,  shall  be  good  evidence  Ti^J?^ 
in  any  subsequent  contests  concerning  the  validity  of  the  *<«<»• 
will,  or  the  sufficiency  of  the  proof  thereof,  if  the  witness 
be  dead  or  has  permanently  removed  from  this  state. 

Statutes  of  1851,  p.  456.  i  23. 

Sec.  1317.  (g  24.)  If  the  court  is  satisfied,  upon  the  if  prored, 
proof  taken  or  from  the  facts  found  by  the  jniy,  that  the  be  »ttMh«d. 
will  was  duly  executed^  and  that  the  testator  at  the  time  of 
its  execution  was  of  sound  and  disposing  mind,  and  not  act- 
ing under  duress,  menace,  fraud,  or  undue  influence.,  a  cer- 
tificate of  the  proof  and  the  facts  found,  signed  by  the  pro- 
bate judge  and  attested  by  the  seal  of  the  courts  must  be 
attached  to  the  will. 

Btatates  of  1850,  p.  378;  1851.  p.  450,  f  24;  1855,  p.  132,  $  2. 
8ee  Estate  of  Tomlinscm,  35  Gal.  509,  under  section  1313,  ante. 

Infirmity  of  testator. — ^In  case  of  great  physical  infirmities  something 
more  than  mere  formal  proof  should  be  required.  Additional  evidence  to 
show  that  the  mind  accompanied  the  mil,  and  that  its  provisions  vere  under- 
stood, is  necessary.  This  may  be  supplied  by  subscribing  witnesses  or 
a&unde.     War  v.  FUagerM,  2  Brad.  42. 

Defects  of  the  senses  do  not  incapacitate;  but,  it  appearing  that  the  testa- 
tor being  of  advanced  age,  and  his  hearing  and  sight  impaired,  the  circum- 
stances attending  the  execution  of  the  will  should  be  carefully  scrutinized  for 
any  traces  of  imposition  or  artifice.    IMd,  * 

And  see  Mowryy,  SUbur,  2  Brad.  133;  McSorUy  v.  McSoiitg,  2  Brad.  188; 
and  McOuxreY.  Eerr,  2  Brad.  244. 

Undue  Influence. — ^It  seems  to  be  the  result  of  the  eases,  that  the  influence 
to  vitiate  an  act  must  amount  to  force  and  coercion,  destroying  free  agency;  ft 
most  not  be  the  influence  of  affection  and  attachment,  it  must  not  be  the  mere 
desire  of  gratifying  the  wishes  of  another,  for  that  would  be  very  strong 
ground  in  support  of  a  testamentary  act.  Further,  there  must  be  proof  thai 
he  act  was  obtained  by  this  coercion,  by  importunity  which  could  not  be  re- 
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fidsted;  that  it  was  done  merely  for  the  sake  of  peace,  so  that  the  motiye  was 
tantamount  to  force  and  fear.  Where  persuasion  is  used  to  a  testator  on  his 
death  bed,  when  even  a  word  distracts  him,  it  may  amount  to  force  and  in- 
spiring fear.    1  Jarman  on  Wills,  p.  39. 

With  regard  to  what  deceit  shall  annul  a  testament  on  the  ground  of  fraud; 
as  in  the  case  of  a  will  made  under  fear,  it  is  left  to  the  judgment  of  the 
tribunal  trying  the  case,  comparing  the  deceit  with  the  capacity  or  under- 
standing of  the  person  deceived,  to  discern,  whether  it  be  such  as  may  over- 
throw the  testament  or  not.    Ihid^  p.  4();  see,  also,  cases  there  cited. 

There  is  nothing  unlawful  in  suggestion,  provided  it  be  not  carried  to  the 
degree  of  importtinity,  and  the  testator  be  in  the  full  possession  of  his  facul- 
ties.   Taniaon  v.  Tunison,  4  Brad.  138. 

As  to  undue  influence  dependent  on  religious  feelings,  see  JSfbrton  v.  Kelly, 
2  Eden,  286;  Hugwnin  v.  Basely,  U  Vesey,  273;  IFetr's  WiU,  9  Dana,  440.. 

LacM  interval. — A  will  made  in  a  lucid  interval  may  be  valid,  but  the 
facts  establishing  intelligent  action  must  be  shown.  The  nature  and  char- 
acter of  the  instrument,  and  of  its  dispositions,  have  great  influence  in  deter- 
mining the  mind  of  the  court  as  to  the  capacity  of  the  decedent  at  the  time. 
OamhauU  v.  Public  Administrator,  4  Brad.  226. 

Incapacity  to  make  wilL — Proof  of  incapacity  from  attacks  of  delirium 
tremens  receives  additional  e£Dect  from  the  circumstances  being  an  unequal 
one.    Waters  v.  CtUkn,  2  Brad.  354. 

Besides  being  satisfied  of  actual  capacity,  the  probate  court  must  deter- 
mine whether,  in  performing  the  particular  act  in  question,  the  testator 
understood  the  contents  and  effect  of  the  instrument.  Burger  v.  HtU,  1 
Brad.  360. 

For  a  full  and  elaborate  statement  of  the  doctrines  of  the  law  regarding 
mental  capacity  to  make  a  will,  vide  1  Bedf,  on  Wills,  pp.  53  to  163,  and  au- 
thorities cited  there.  And  see  Section  1276,  et  seq.  on  p.  post,  and  author- 
ities cited  there. 

Omiasion  to  attach  certificate  to  wHl. — The  omission  by  the  probate 
court  of  San  Francisco,  in  its  proceedings  in  probating  wills  previous  to 
1855,  to  attach  to  the  will  and  file  with  it  for  record  the  certificate  mentione'd 
in  section  24  of  the  act  concerning  estates  of  deceased  persons  is  not  a  fatal 
defect  invalidating  the  probates  of  that  period.  In  re  WUi  of  Watfield,  22 
Gal.  51. 

wfliand         Seo.  1318.     (g  25.)  The  will  and  a  certificate  of  the  proof 
^uid      thereof,  together  with  all  the  testimony  taken,  must  be  filed 

by  the  clerk,  and  recorded  by  him  in  a  book  to  be  provided 

for  the  purpose,  (a) 

Statutes  of  1851,  p.  451,  $  25. 
PreBumptions  in  favor  of  records. — When  the  papers  in  the  matter  of 
an  estate  are  offered  in  evidence  in  a  collateral  action,  the  court  in  which  they 
are  offered  cannot  review  the  action  of  the  probate  court  upon  the  question, 
whether  the  stamp  affixed  upon  the  probate  of  the  will  was  such  as  the  value 
of  the  estate  required.  The  presumption  is  that  the  probate  court  passed 
upon  the  question  of  the  value  of  the  estate  and  its  decision  is  final.  SaU 
terlee  v.  Bliss,  36  Gal.  489. 

(a)  Non.— Section  26  (BUt  1851,  p.  461)  18  omitted,  It  being  provided  for  la  Part  lY  of  the 
Code  of  Olvil  Prooedure. 


recorded. 
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ARTICLE  ni. 
PROBATE  OP  FOREIGN  WILLS. 

SsonoN  1322.  Wills  proyed  in  otheir  States  to  be  recorded,  when  and  where. 

1323.  Proceedings  on  the  production  of  a  foreign  will. 

1324.  Hearing  proofs  of  probate  of  foreign  will. 

Seo.  1322.     (g  27.)    Every  will  duly  proved  and  allowed  J^^  JSJr 
in  any  other  of  the  United  States,  or  in  any  foreign  country  ^Jjjjj^^ 
or  state,  may  be  allowed  and  recorded  in  the  probate  court  ^J^^ 
of  any  county  in  which  the  testator  shall  have  left  any  estate. 

Statutes  of  1851,  p.  451,  $  27;  1863,  p.  37,  $  1. 

The  record  of  a  probate  court,  consisting  of  the  last  will  and  testament, 
testimony  of  the  subscribing  witnesses,  petition  of  the  executor  and  order 
admitting  will  to  probate,  are  admissible  in  evidence  for  the  purpose  of 
proving  the  wiU,  even  if  no  letters  have  issued.  Xarco  v.  Casanueva,  30 
Gal.  560. 

Wills  under  the  Spanish  and  Mexican  law,  and  questions  arising  upon  the 
probate  of  the  will  of  a  Mexican  citizen  of  California,  executed  September, 
1846,  considered  and  discussed.    Panaud  v.  Jones,  1  Gal.  488. 

A  wiU  made  in  Texas  operating  upon  property  there  situated,  must  be  in- 
terpreted by  the  law  of  that  State.  To  that  law  reference  must  be  had,  to  de- 
termine the  capacity  of  the  testator,  the  extent  of  his  power  of  disposition, 
and  the  conditions  upon  which  the  powers  of  alienation  vested  in  the  guardian 
of  his  children,  appointed  by  the  will,  is  to  be  exercised.  Norris  v.  Harris, 
et  aX,,  15  Gal.  226. 

In  the  absence  of  proof  as  to  the  laws  of  Texas,  the  courts  of  this  State  in 
interpreting  a  will  made  in  that  State,  will  prestime  its  laws  to  be  in  accord- 
ance with  the  laws  of  CaUfomia.    Ihid. 


Sec.  1323.  (g  28.)  When  a  copy  of  the  will  and  the  Proceedings 
probate  thereof,  duly  authenticated,  shall  be  produced  by  dnction  of  % 
the  executor,  or  by  any  other  person  interested  in  the  will, 


with  a  petition  for  letters,  the  same  must  be  filed,  and  the 
court  or  judge  must  appoint  a  time  for  the  hearing;  notice 
whereof  must  be  given  as  hereinbefore  provided  for  an 
original  petition  for  the  probate  of  a  will. 

Statutes  of  1851,  p.  451,  $  28;  1864,  p.  357,  $  3. 
See  section  1303  aide, 

Seo.  1324.     (g  29.)    If,  on  the  hearing,  it  appears  upon  nwrina 
the  face  of  the  record  that  the  will  has  been  proved,  allowed,  Ute  of  for 
and  admitted  to  probate  in  any  other  of  the  United  States,  i'-  8. 
or  in  any  foreign  country,  and  that  it  was  executed  accord- 


pro- 
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ing  to  the  law  of  the  place  in,  which  the  same  was  made,  or 
in  which  the  testator  was  at  the  time  domiciled,  or  in  con- 
formity with  the  laws  of  this  state,  it  mast  be  admitted  to 
probate  and  have  the  same  force  and  effect  as  a  will  admit- 
ted to  probate  in  this  state,  and  letters  testamentary  or  of 
administration  issued  thereon. 

Btatuteg  of  1851,  p.  451,  $  29;  1864,  p.  368,  $  4;  1861,  p.  630. 
See  authorities  under  Section  1322,  ante. 


AR*riCLE  rv. 

OONTESTINa  WILLS  AFTEB  PROBATE. 

Sionov  1327.  The  probate  may  be  contested  within  onm  year. 

1328.  Citation  to  be  issned  to  parties  interested. 

1329.  The  hearing  had  on  proof  of  service.  * 

1330.  Petitions  to  revoke  probate  of  will  tried  by  jory  or  eovrt. 

Judgment  what. 

1331.  On  revocation  of  probate,  powers  of  ezeoator,  etc.,  cease, 

bat  not  liable  for  acts  in  good  faith. 

1332.  Costs  and  expenses,  by  whom  paid. 

1333.  Probate,  when  conclasiye.    One  year  after  vemoTal  of  dis- 

abUity  given  to  infants  and  others. 


The 


^^to  Sec.  1327.  (g  30.)  When  a  will  has  been  admitted  to 
tMtod  with-  probate,  any  person  interested  may,  at  any  time  within  one 
'  year  after  such  probate,  contest  the  same  or  the  validiiy  of 
the  will.  For  that  purpose  he  mast  file  in  the  court  in 
which  the  will  was  proved,  a  petition  in  writing,  containing 
his  allegations  against  the  yalidity  of  the  will  or  against  the 
sufficiency  of  the  proof,  and  praying  that  the  probate  may 
be  revoked. 

Statates  of  1851,  p.  451.  $  80. 
Tide  section  1307,  ante,  and  oases  cited  there,  and  section  1383,  poet. 

A  proceeding  by  petition  to  the  probate  court  to  obtain  an  order  that  a 
former  probate  of  will  therein  be  adjudged  void,  on  the  ground  of  want  of 
jurisdiction  and  that  the  will  be  admitted  anew  to  probate  is  not  a  direct  pro- 
ceeding to  set  aside  the  former  probate,  but  a  collateral  proceeding,  in  which 
such  former  probate  can  only  be  attacked  for  want  of  jurisdiction,  and  not 
for  irregularity.    In  re  WiU  of  Warfield,  22  Gal.  51. 

In  proceedings  to  prove  an  alleged  will  of  a  later  date  and  to  revoke  the 
probate  of  one  already  admitted  to  probate,  allegations  need  not  be  filed 
within  one  year,  as  under  the  statute,  ffifl  of  Jlierchard,  1  Tucker's  8ur. 
Bepoit,  151. 
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Where  one  of  the  next  of  kin,  -who  was  eited  to  attend  probate,  did  not 
contest  the  probate,  and  gave  no  sufficient  reason  for  her  failure  to  eonteat 
but  afterwards  moved  to  vacate  the  order  of  probate,  claiming  that  others 
next  of  kin  existed  who  were  not  cited,  which  the  executor  denied,  the  mo- 
tion was  refused  by  the  Surrogate,  there  appearing  to  be  no  m^te  in  her 
application,  and  there  being  a  remedy  given  by  statute,  on  the  filing  of  alle- 
gations  against  the-  probate  by  the  petitioner,  or  any  other  claiming  to  be 
next  of  kin.     WiU  of  Fay,  1  Tucker's  Sur.  Bep.,  405. 
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1328.  Upon  filing  the  petition,  a  citation  must  be 
issued  to  tLe  executors  of  the  will,  or  to  the  adminis- 
trators with  the  will  annexed,  and  to  all  the  legatees 
and  devisees  mentioned  in  the  will,  and  heirs  residing 
in  the  State,  so  far  as  known  to  the  petitioner;  or  to 
their  guardians,  if  any  of  them  are  minors ;  or  to  their 
personal  representatives,  if  any  of  them  are  dead;  re- 
quiring them  to  appear  before  the  Court  on  some  day 
of  a  regular  t-erm,  therein  specified,  to  show  cause  why 
the  probate  of  the  will  should  not  be  revoked. 

103. 

Sec.  1329.     (g  32.)    At  the  time  appointed  for  showing  'J^^^*^ 
cause,  or  at  any  time  to  which  the  hearing  is  postponed,  vj^  ot 
personal  service  of  the  citations  having  been  made  upon 
any  persons  named  therein,  the  court  mtist  proceed  to  try 
the  issues  of  fact  joined  in  the  same  manner  as  in  an  original 
contest  of  a  will. 

Statutes  of  1851,  p.  451,  $  32. 

Seo.  1330.     (g  33.)    In  all  cases  of  petitions  to  revoke  Petitiotts  to 
the  probate  of  a  will,  wherein  the  original  probate  wasbfttoofwiu 
granted  without  a  contest^   on  written  demand  of  either  or  oowt. 
party,  filed  three  days  prior  to  the  hearing,  a  trial  by  jury 
must  be  had  as  in  cases  of  the  contest  of  an  original  peti- 
tion to  admit  a  will  to  probate.    If,   upon  hearing  the  jodgment, 
proofs  of  the  parties,  the  jury  shall  find,  or  if  no  jury  is  ^ 
had,  the  court  shall  decide,  that  the  will  is  for  any  reason 
invalid,  or  that  it  is  not  sufficiently  proved  to  be  the  last 
will  of  the  testator,   the  probate  must  be  annulled  and 
revoked. 

of  1851,  p.  451,  $  33. 
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onreroot-  Seo.  1331.  (g  34.)  TJpon  the  revocation  being  made, 
biSto.^en  the  powers  of  the  executor  or  administrator  with  the  will 
eco!r^ee/ annexed  must  cease;  but  such  executor  or  administrator 
bie  for  acta  shall  uot  be  liable  for  any  act  done  in  good  faith  previous 


faiKb.         to  the  revocation. 


Oosteaad 
•xpenaei^ 
by  whom 
paid. 


Statutes  of  1851,  p.  451,  $  34. 


Seo.  1332.  (g  35.)  The  fees  and  expenses  must  be  paid 
by  the  party  contesting  the  validity  or  probate  of  the  will, 
if  the  will  in  probate  is  confirmed.  If  the  probate  is 
revoked,  the  costs  must  be  paid  by  the  party  who  resisted 
the  revocation,  or  out  of  the  property  of  the  decedent,  as 
the  court  directs. 
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1333.  If  no  person,  within  one  year  after  the  probate 
of  a  will,  contest  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  conclusive ;  saving  to  infants  and 
persons  of  unsound  mind,  a  like  period  of  one  year 
after  their  respective  disabilities  are  removed. 


BetttDg  mAQ»  of  .probate,  grovmda  for  .—In  the  State  of  California  the 
jurisdiction  of  the  probate  court  is  the  same  in  regard  to  -wiUs  of  real  estate 
as  to  wills  of  personal  estate.  The  decision  of  that  court  is  conclusiYe  upon 
the  question  of  the  validity  or  invalidity  of  a  will,  such  decision  cannot  be 
questioned  collaterally  in  any  other  court,  and  it  cannot  be  reviewed  or  set 
aside  by  the  court  of  chancery  on  an  allegation  of  fraud  or  any  other  ground. 
SiaU  V.  McGlynn,  20  Oal.  233. 

See  latter  part  of  opinion  in  Lees$  v.  Clark,  28  Cal.  26. 

Condustvenets  of  probate  at  common  law. — ^At  common  law,  the 
granting  of  letters  testamentary  is  conclusive  proof  of  the  probate  of  a  wiU. 
The  informalities  and  irregularities  which  may  appeal  in  the  entries  of  the 
proceedings  of  a  probate  court  will  not  destroy  the  effect  of  a  judgment 
establishing  a  will.    Denniaon  v.  Ingram,  Dallam's  Texas  Big.  519. 

Prooeedings  taken  within  one  year.^After  the  admission  of  a  will  of 
personal  property  to  probate,  allegations  against  the  validity  of  the  wiU  and 
its  probate  having  been  filed  within  the  year,  it  is  not  sufficient  for  the 
eiecutors  on  the  citation  to  show  cause,  etc.,  why  the  probate  of  the  will 
should  not  be  revoked,  to  present  the  probate  of  the  will  as  prima  facie  evi- 
dence of  its  validity.  If  the  allegations  are  sufficiently  broad,  the  will  must 
be  proved  de  novo.  Though  the  probate  is  generally  conclusive  as  to  the 
validity  of  the  will,  it  is  of  no  force  in  a  proceeding  instituted  directly  to 
impeach  the  probate  itself.  Collier  v.  Execuiors  of  Idley,  1  Brad.  94. 

Probate  of  later  wm.— Although  a  will  has  been  admitted  to  probate,  a 
legatee  under  a  later  will  may  propound  the  latter  for  probate;  and  is  not 
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concluded  by  the  probate  of  the  preyious  inll.  And  if  ths  two  instrumerUa  are 
not  entirely  inconsistent,  both  taken  together  may  he  declared  to  constitute  the  last 
toifi  of  deceased.     Weir  v.  Fitzgerald,  2  Brad.  42. 


ABTICLE  V. 
PBOBATE  OF  LOST  OB  DESTBOYED  WILL. 

SscnoN  1338.  Proof  of  lost  or  destroyed  will  to  be  taken. 

1339.  Must  have  been  in  existence  at  time  of  death.  * 

1340.  To  be  certified,  recorded  and  letters  thereon  granted. 

1341.  Court  to  restrain  injurious  acts  of  executors  or  adminstrators 

during  proceedings  to  prove  lost  will. 

Seo.  1338.     (g  37.)    Whenever  any  will  is  lost  or  de- Proof  of  loit 
strojed,  the  probate  court  must  take  proof  of  the  executiomnutobe 
and  validity  thereof  and  establish  the  same;  notice  to  all 
persons  interested  being  first  given,  as  prescribed  in  regard 
to  proofs  of  wills  in  other  cases.     All  the  testimony  given 
must  be  reduced  to  writing  and  signed  by  the  witnesses. 

Statutes  of  1851,  p.  452,  $  37. 

Seo.  1339.     (3  38.)    No  will  shall  be  proved  as  a  lost  or  Mnithtira 

\o       /  3.  ^    been  In  ex- 

destroyed  will,  unless  the  same  is  proved  to  have  been  in  gjj"^** 

exist<ence  at  the  time  of  the  death  of  the  testator,  or  is^ie^^* 

shown  to  have  been  fraudulently  destroyed  in  the  lifetime 

of  the  testator,  nor  imless  its  provisions  are  clearly  and 


Tt     l« 
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1840.  When  a  lost  will  is  established,  the  provisions 
thereof  must  be  distinctly  stated  and  certified  by  the 
Probate  Judge,  under  his  hand  and  the  seal  of  the 
Court,  and  the  certificate  must  be  filed  and  recorded  as 
other  wills  are  filed  and  recorded,  and  letters  testa- 
mentary or  of  administration,  with  the  will  annexed, 
must  be  issued  thereon,  in  the  same  manner  as  upon 
wills  produced  and  duly  proved.  The  testimony  must 
be  reduced  to  writing,  signed,  certified,  and  filed  as  in 
other  cases,  and  shall  have  the  same  eflfect  as  evidence, 
as  provided  in  section  thirteen  hundred  and  sixteen. 

tration,  with  the  will  annexed,  must  be  issued  thereon,  in 
the  same  manner  as  upon  wills  produced  and  duly  proved. 

Statutes  of  1851,  p.  452,  $  39. 
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oonrttoz^.      Sec.  1341.     (§  40.)    If,  before  or  during  the  pendency 
rioiu  acto^of  of  an  application  to  prove  a  lost  or  destroyed  will,  letters 
adS^iS^'^  of  administration  are  granted  on  the  estate  of  the  testator, 
proce^ungB  or  letters  testamentary  of  any  previous  will  of  the  testator 
ioi«  wml     are  granted,  the  court  may  restrain  the  administrators  or 
executors  so  appointed  from  any  acts  or  proceedings  which 
would  be  injuri(»us  to  the  legatees  or  devisees  claiming  un- 
der the  lost  or  destroyed  will. 

Statutes  o£  1851,  p.  452,  $  40. 


ABTICLE  VL 
TBB  PBOBAIIE  OF  NUNCUPATIVE  WILLS. 

Section  1344.  Nnnonpatiye  wills,  vben  and  how  admitted  to  probate. 

1345.  Additional  requirements  in  probate  of  nuncnpatiye  wills. 

1346.  Contests  and  appointments  to  conform  to  provisions  in  other 

wills. 

KanOTpa.        Sec.  1344.   (§  8.)  Nuncupative   wiUia   may  at  any  time, 

when  and'    withiu  siz  mouths  after  the  testamentary  words  are  spoken 

tod  to  pro-   by  the  decedent,  be  admitted  to  probate,  on  petition  and 

'  notice  as  provided  in  article  one,  chapter  two,  of  this  title. 

The  petition,  in  addition  to  the  jurisdictional  facts,  must 

allege  that  the  testamentary  words  or  the  substance  thereof 

were  reduced  to  writing  within  thirty  days  after  they  were 

spoken,  which  writing  must  accompany  the  petition. 

Steitntes  of  1850,  p.  178,  $  8. 
See  cases  cited  under  section  1288,  et  aeq,,  of  Giyil  Code,  post, 

Ad^tionai  Sec,  1345.  (g  9.)  The  probate  court  must  not  receive  or 
B^jtotn^^  entertain  a  petition  for  the  probate  of  a  nuncupative  will, 
^2jg^ai»|i^«  until  the  lapse  of  fourteen  days  from  the  death  of  the  testa- 
tor, nor  must  such  petition  at  any  time  be  acted  on  until 
the  testamentary  words  are,  or  their  substance  is,  reduced 
to  writing  and  filed  with  the  petition,  nor  until  the  surviv- 
ing husband  or  wife  (if  any),  and  all  the  other  persons  resi- 
dent in  the  State  or  county,  interested  in  the  estate,  are 
notified  as  hereinbefore  provided. 

Statutes  of  1850,  p.  178,  $  9. 
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Sec.  1346.    Contests  of  the  probate  of  nuncupative  wills  contests 
and  appointments  of  executors  and  administrators  of  the  menteto 
estate  devised  thereby  must  be  had,  conducted  and  made  ^^I^db 
as  hereinbefore  provided  in  cases  of  the  probate  of  written  ^is.^  n. s. 
wills.  , 

See  BeotioiL  1327,  ante,  et  aeq. 
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CHAPTEB  m. 

OP  EXECUT0B8   AND    ADMINISTRATORS,   THEIR    LETTERS,   BONDS, 

REMOVALS  AND  SUSPENSIONS. 

ASTIGLB  I.   LeTTEBS  TESTAMEKTiLBT  A3XD  OF  ADMIMISTBAXION,  HOW  AND  TO 

WHOM  ISSUED. 
II.   FOSM  OF  LETTEBS. 
ni.  LeTTEBS  OF  ADMINI8TBATION,  TO  WHOM,   Ain>  OBDKB  IM  WHIOH 
THET  ABB  OBAKTED. 

lY.  Petition  and  contest  fob  lettxbs,  and  action  thebbon. 

y.   BeYOOATION  of  LETTEBS  AND  FBOOEEDINO0  THEBEFOB. 

YI.  Oaths  and  bonds  of  exbcutobs  and  adminibtbatobs. 
YII.  Special  adminibtbatobb  and  theib  powebs  and  duties. 
YIII.  Wills  found  afteb  lbttebs  of  adminibtbation  obanted. 
IZ.  Disqualification  of  judges  and  tbansfebs  of  adminibt&a- 

TION. 
X.  BbMOYALS  and  SUSPENSIONS  IN  CEfiTAIN  CASES. 


ABTICLE  I. 

LETTERS  TESTAMENTARY  AND  OP  ADMINISTRATION,  HOW  AND  TO 

WHOM  ISSUED. 

Section  1349.  To  whom  letters  on  proved  will  to  issue. 

1350.  Who  are  incompetent  as  executors  or  administrators.    Letters 

with  will  annexed  to  issue,  when. 

1351.  Interested  parties  may  file  objections. 

1352.  Unmarried  woman  executrix  or  administratrix  marrying,  her 

authority  ceases.    Married  woman  named  may  be  executrix 
but  not  adminiBtratrix. 

1353.  Executor  of  an  executor. 

1354.  Letters  of  administration  durante  minore  cetaie, 

1355.  Acts  of  a  portion  of  executors  valid. 

1356.  Authority  of  administrators  with  will  annexed.    Letters,  how 

issued. 

To  whom        Sec.  1349.    (g  41.)  The  court  admitting  a  will  to  probate, 

p^S  win  after  the  same  is  proved  and  allowed,  must  issue  letters 

toiaaue.      jj^ereon  to  the  persons  named  therein  as  executors  who  are 

competent  to  discharge  the  trust,  who  must  appear  and 
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qualify,  nnless  objection  is  made  as  provided  in  section 
thirteen  hundred  and  fifty-one. 

Statutes  of  1851,  p.  452,  $  41. 

The  judgment  of  the  supreme  court  settling  the  right  of  two  persons  to  be 
appointed  executors  of  an  estate  should  be  carried  into  effect  by  the  probate 
court,  notwithstanding  the  death  of  one  of  the  persons  before  the  probate 
court  acts  on  the  matter.    Estate  of  PackecOf  29  Gal.  224. 

It  is  not  necessiury  to  the  validity  of  a  probAte  that  a  formal  judgment  or 

/  decree  that  the  wiU  is  admitted  to  probate,  or  is  proved,  should  be  entered; 

a  direct  statement  that  the  will  is  proved,  although  entered  in  the  minutes  as 

part  of,  and  preliminary  to,  an  order  directing  letters  to  issue,  is  sufficient. 

In  re  Warfleldy  22  Cal.  51. 

(  I860.    Add  at  end  thereof  ^  Serve  ^^^  ^-^ 

as  designated  and  provided  for  the  grant  of  letters  in  oaaes  of  inoompefnt 

intestacy.    [In  effect  May  81, 1878.]  to  pro-  ^/^^i^,;; 


tJtiVO 


tratora. 


1.  Undpr  the  age  of  majority. 

2.  Convicted  of  an  infamous  crime. 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvidence 
or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompetent,  Jfe^'iln-^ 
or  renounce  or  fail  to  apply  for  letters,  or  to  appear  and  J^^^^hen. 
qualify,  letters  of   administration  with   the  will  annexed 
must  be  issued. 

Statutes  of  1851,  pp.  453-4,  $$42,  55;  1861,  p.  631,  $$  13,  18. 

As  to  the  last  clause  in  this  section,  see  Kidvoell  v.  Brumagim^  32  Cal.  436 
cited  under  section  1356,  post;  see,  also.  Estate  of  Pacheco,  23  Cal.  476,  cited 
under  sections  1385  and  1386,  post. 

Appeal.— Administrator  with  the  wiU  annexed.— If  the  probate  court 
refuses  to  admit  a  will  to  probate,  ^nd  this  court,  on  appeal,  directs  the  will 
to  be  so  admitted,  it  wiU  not  direct  the  probate  court  to  issue  letters  of 
administration  with  the  will  annexed,  to  the  petitioner,  unless  the  probate 
court  has  found,  as  a  fact,  that  the  petitioner  is  a  proper  person  to  receive 
letters.    EstaU  of  Wood,  36  Cal.  75. 

ExeoutoxBhip  ocumot  be  delegated.— Where  a  testator  nominated  and 
appointed  P.  E.  and  J.  T.  as  executors,  and  authorized  the  survivor,  if  one 
should  die,  to  appoint  another  executor  by  his  deed,  and  the  survivor  ap- 
pointed E.  W.  by  his  deed:  Seld,  that  the  surrogate  had  no  power  to  issue 
letters  testamentary  to  E.  W.,  as  he  was  not  named  in  the  will.  Executor- 
ship cannot  be  delegated  under  the  statutes  of  New  York.  Estate  of  Branson^ 
.  1  Tucker's  Bur.  Kep.  464. 

Relatives  of  Judge,  when  incompetent.— A  judge  of  probate  appointed 
his  brother-in-law  administrator  of  an  estate  of  which  his  father-in-law  was 
a  creditor:  Held,  that  the  appointment  was  void.  Ildll  v.  Thayer,  105 
Mass.  219. 


See.  1861.     OP  EXpCUTOES  AND  ADMINI8TKAT0ES,  86 

Debtor  of  estate.— Indebtedness  to  the  estate  does  not  render  i  person 
incompetent  to  administer,  nor  take  away  his  priority.  Bat  where  several 
applicants  are  eqnally  entitled,  such  a  fact  may  be  taken  into  consider- 
ation by  the  surrogate  in  deciding  between  them.  ChurekiU  t.  PrescoUf  3 
Brad.  233. 

Oambler. — ^Improvidence. — The  bare  fact  that  the  applicant  is  a  gambler 
will  not  be  snflELcient  to  exclude  him  as  an  improvident  person.  The  matter 
of  improvidence,  as  a  disqnaliiication,  discussed.  Harrison  v.  McMahon,  1 
Brad.  283. 

The  single  fact  that  the  applicant  is  a  professional  gambler  is  not  of  itself 
enough  to  debar  him  from  the  precedence  secured  him  by  statute.  8tUl  ▼. 
McKnight,  7  Watts  &  Serg.  241. 

Habitual  drunkard. — A  person  decreed  to  be  a  habitual  drunkard,  is  not. 
hy  smh  decree,  deprived  of  his  power  to  perform  the  duties  of  the  office  of 
executor.    Ibid. 

Interested  Seo.  1351.  (§  43.)  Aiij  persoH  Interested  in  a  will  may 
Sie^Se"'^  fil©  objections  in  writing,  to  granting  letters  testamentary 
****"*  to  the  persons  named  as  executors,  or  any  of  tliem,  and  the 

objections  must  be  heard  and  determined  by  the  court;  a 
petition  may  at  the  same  time  be  filed  for  letters  of  admin- 
istration with  the  will  annexed. 

Statutes  of  1851,  p.  453,  ^43;  1861,  p.  631,  $  13. 
See  sections  1300,  arUe,  and  1371,  post. 
TTninarricd  

wonum  Sec.  1352.  (?3  44,  56.)  When  an  unmarried  woman,  ap- 

ezecutriz  \ww'^/  ^         ^  ^  'x 

mairying.  pointed  cxccutrix,  marries,  her  authority  is  extinguished. 
*7  °?^"-  When  a  married  woman  is  named  as  executrix,  she  may  be 
TToman       appointed  and  serve  in  every  respect  as  a  feme  sole. 

named  may     * -^  ./  jr  / 

be  executrix  Statutes  of  1851,  p.  453,  $$4*.  56;  1861,  p.  631,  $  15;  186&-6,  p.  765.  $  2; 

1870,  p.  637,  $  1. 

Where  a  patent  of  land  was  issued  by  the  United  States  to  executors,  and 
an  executrix  of  the  last  will  and  testament  of  one  H.,  in  trust  for  the  heirs 
and  devisees  of  the  said  H.,  and  the  executrix  subsequently  intermarried 
with  one  of  the  executors:  Heldf  that  under  the  statute  of  this  State,  the 
authority  of  the  executrix  ceased  by  her  marriage,  and  that  ejectment  based 
upon  the  patent,  was  properly  brought  in  the  name  of  the  executors. 
Teschemacher  v.  Thompson,  18  Cal.  11. 

SeSontor!  Seo.  1353.  (§  45.)  No  exccutor  of  an  executor  shall, 
as  such,  be  authorized  to  administer  on  the  estate  of  the 
first  testator,  but  on  the  death  of  the  sole  or  surviving 
executor  of  any  last  will,  letters  of  administration  with  the 
will  annexed,  of  the  estate  of  the  first  testator,  left  unad- 
ministered,  must  be  issued. 

Statutes  of  1851,  p.  453,  $  45. 
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E.  died,  leading  children,  bequeathing  her  property  to  her  grandson,  and 
appointing  him  administrator  with  the  will  annexed.  He  came  into  posses- 
sion in  part  of  the  property,  and  died,  leaving  the  estate  unsettled.  B.  was 
appointed  administrator  de  bonis  non,  and  brought  suit  against  the  adminis- 
trator of  the  grandson  for  the  payment  of  the  claim  of  K.  's  estate  for  the 
property  received  by  the  grandson:  Hdii,  that  the  probate  court  is  not 
authorized  to  cite  the  administrator  of  an  administrator  to  settle  the  account 
of  his  intestate  with  the  estate  of  which  he  was  administrator.  The  Con- 
stitution requires  the  aid  of  a  statute  for  the  exercise  of  this  jurisdiction  by 
the  probate  court.  Bush  v.  Lindseyf  July  Term,  1872;  Pao.  Law  B^p.,  vol. 
IV,  p.  126. 

Those  interested  have  a  right  to  recover  from  the  administrator  the  prop- 
erty. To  ascertain  the  amount  an  account  must  be  taken,  and  the  jujf^dic- 
tion  of  such  cases  belongs  to  the  district  court.    Ibid, 

Sec.  1354.  (g  46.)  Where  a  .person  absent  from  the 
State  or  a  minor  is  named  execntor — if  there  is  another 
executor  who  accepts  the  trust  and  qualifies — the  latter  may 
have  letters  testamentary  and  administer  the  estate  until  the 
return  of  the  absentee,  or  the  majority  of  the  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will  an- 
nexed must  be  granted;  but  the  court  may,  in  its  discretion, 
revoke  them  on  the  return  of  the  absent  executor,  or  the 
arrival  of  the  minor  at  the  age  of  majority. 

Sec.  1355.     (§47.)    When  all  the  executors  named  areActaofs 
not  appointed  by  the  court,  those  appointed  have  the  same  executors 
authority  to  perform  aU  acts  and    discharge  the    trust,  ^ 
required  by  the  will,  as  eflfectually  for  every  purpose,  as  if 
all  were  appointed  and  shotdd  act  together;  where  there 
are  two  executors  or  administrators,  the  act  of  one  alone 
shall  be  effectual,  if  the  other  is  absent  from  the  Stat^,  or 
laboring  under  any  legal  disability  from  serving,  or  if  he 
has  given  his  coexecutor  or  co-administrator  authority  in 
writing  to  act  for  both;  and  where  there  are  more  than  two 
executors  or  administrators,  the  act  of  a  majority  is  valid. 

Statutes  of  1851,  p.  453,  $  47;  1861,  p.  631,  $  16. 

The  judgment  of  the  Supreme  Court,  settling  the  right  of  two  persons  to 
be  appointed  executors  of  an  estate,  should  be  carried  into  effect  by  the  pro- 
bate court,  notwithstanding  the  death  of  one  of  the  persons  before  the 
probate  court  acts  on  the  matter.    Estate  of  Pacheco,  29  Cal.  224. 

Administrators  in  law  are  deemed  but  as  one  person,  and  the  act  of  any 
one  of  two  or  more  administrators,  in  a  matter  within  the  sphere  of  his 
authority  as  administrator,  is  the  act  of  all.     Willis  y.  Farley,  24  Gal.  490. 


Sec.  1356.      OF  EXECUTOES  AND  ADMINISTRATOIiS.  38 

Joint  administrators  and  co^xecutors  are  regarded  in  law  as  one  person, 
and  consequently  the  acts  of  one,  in  respect  to  the  administration,  are 
deemed  to  be  the  acts  of  all,  inasmnch  as  they  have  a  joint  and  entire 
authority  over  the  whole  property.    Dean  y.  Duffleld,  8  Texas,  235. 

Where  there  are  two  executors,  each  has  a  right  to  receive  the  debts  and 
assets,  and  each  is  answerable  for  what  he  receives.  Edmonds  v.  Cranshaw, 
14  IPeters'  Sup.  Ct.  166. 

It  is  sufficient  that  a  claim  is  presented  to,  and  rejected  by,  one  of  sev- 
eral administrators,  to  authorize  a  suit.    Dean  v.  Duffield,  8  Texas,  235. 

Joint  administrators  stand  on  the  same  footing,  and  are  invested  with  the 
same  authority  in  respect  to  the  administration,  as  co^xeoutors;  Uke  them, 
they  are  regarded  in  law  as  one  person,  and  consequently  the  acts  of  one,  in 
respect  to  the  administration,  are  deemed  to  be  the  acts  of  all,  inasmuch  as 
they  have  a  joint  and  entire  authority  over  the  whole  property.    Ibid. 

Under  a  will  authori2dng  '*  the  executors  *'  to  sell  lands,  it  was  held  that  a 
sale  by  one  executor,  who  alone  of  three  appointed,  qualified — was  valid, 
without  showing  that  the  others  renounced  or  refused  to  join.  Wood  v. 
Sparks,  1  Dev.  &  Bat.  N.  Carolina,  389. 

Go-administrators  stand  as  sureties  for  each  other;  and  if  one  is  misapply- 
ing and  squandering  the  assets  of  the  estate,  the  liability  of  the  other  to  be 
seriously  injured,  is  a  sufficient  ground  for  relief  on  general  principles  of 
equity..    DauisY,  Thorn,  6  Texas,  482. 

Authority  of  Seo.  1356.  (g§  48,  49.)  Administrators,  with  the  will 
tors  with  annexed,  have  the  same  authority  over  the  estates  which 
nexed.  executors  named  in  the  will  would  haye,  and  their  acts  are  as 
Letters.  eflfcctual  for  all  purposes.  Their  letters  must  be  signed  by 
how  issued,  ^j^^  ^jg^j,  ^f  ^Q  court  and  bear  the  seal  thereof. 

Statutes  of  1851,  p.  453,  $$  48,  49. 

If  the  testator  appoint,  an  executor  of  his  will,  and  the  executor  dies,  and 
an  administrator  with  the  will  annexed  is  appointed,  the  administrator  with 
the  will  annexed,  under  the  statutes  of  California,  possesses  all  the  power 
conferred  on  the  executor  named  in  the  will,  and  can  sell  the  land  devised, 
if  the  executor  could  have  sold  it.    IRdwell  v.  Brumagin,  32  Cal.  436. 

In  'general,  the  term  ''administrators*'  in  the  statutes  relative  to  the 
estates  of  deceased  persons  includes  "  administrators  with  the  will  annexed," 
and  the  latter  are  subject  to  all  the  provisions  applicable  to  administrators 
generally,  except  so  far  as  the  distribution  of  the  estate  is  directed  by  the 
will.    Ex  parte  Brown,  2  Brad.  22. 
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ABTICLE  II. 
FORM  OF  LETTERS. 

Section  1360.  Form  of  letters  testamentary. 

1361.  Form  of  letters  of  administration  with  the  will  annexed. 

1362.  Form  of  letters  of  administration. 

Sec.  1360.     (g  50.)    Letters  testamentary  must  be  sub-  ^TJeStJl^' 
stantially  in  the  following  form :  State  of  California,  county  ment*ry. 

of .     The  last  will  of  A.  B.,   deceased,  a  copy  of 

which  is  hereto  annexed,  having  been  proved  and  recorded 

in  the  probate  court  of  the  county  of ,  CD.,  who  is 

named  therein,  is  hereby  appointed  executor.     Witness,  G. 

H.,  clerk  of  the  probate  court  of  the  county  of ,  with 

the  seal  of  the  court  affixed,  the day  of ,  a,  d. 

18 —  (seal).     By  order  of  the  court,  G.  H.,  clerk. 

Statutes  of  1851,  p.  453,  $  50. 

Sec.  1361.     (g  61.)    Letters  of  administration  with  the  l^f^a^ 
will  annexed  must  be  substantially  in  the  following  form :  S^^^^ 

State  of  California,  county  of .    The  last  will  of  A.  iHSlS^. 

B.,  deceased,  a  copy  of  which  is  hereto  annexed,  having 
been  proved  and  recorded  in  the  probate  court  of  ttie  county 

of ,  and  there  being  no  executor  named  in  the  will 

(or  as  the  case  may  be),  C.  D.  is  hereby  appointed  admin- 
istrator with  the  will  annexed.     Witness,  G.  H.,  clerk  of 

the  probate  court  of  the  county  of ,  with  the  seal  of 

the  court  affixed,  the day  of ,  a.  d.  18 —  (seal.) 

By  order  of  the  court,  G.  H.,  clerk. 

Statutes  of  1851,  p.  454,  $  51. 


Sec.  1362.     (3  71.)    Letters  of  administration  must  befofmof 

^  ^  /  letters  of 

signed  by  the  clerk,  under  the  seal  of  the  court,  and  sub-  ^*'**"*^ 
stantially  in  the  following  form :  State  of  California,  county 
of  .     C.  D.  is  hereby  appointed  administrator  of  the 

estate  of  A.  B.,  deceased.     (Seal.)    Witness,  G.  H.,  clerk 

of  the  probate  court  of  the  county  of ,  with  the  seal 

thereof  affixed,  the day  of — ,  a.  d.  18 — .     By 

order  of  the  court,  G.  H.,  clerk. 

Statutes  of  1851,  p.  456,  $  71. 
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ABTICLE  m. 

LETTERS  OP   ADMINISTRATION,    TO    WHOM,     AND    THE    ORDER  IN 

WmOH  THEY  ABE  GRANTED. 

Sbction  1365.  Order  of  persons  entitled  to  administer.    Partner  not  to  ad- 
minister. 
1866.  Preference  of  persons  equally  entitled. 

1367.  In  discretion  of  court  to  appoint  administrator,  when. 

1368.  When  minor  entitled,  who  appointed  administrator. 

1369.  Who  are  incompetent  to  act  as  administrators. 

1370.  Married  women  not  to  be  administratrix. 

pe^^ns'en.      ^^^'  ^^^^'     (^  ^^'^     Administration  of  the  estate  of  |f  § 

Ld^ter.  P®^®^°  ^y^S  intestate  must  be  granted  to  some  one  or  mo^  2  J 

of  the  persons  hereinafter  mentioned,  and  they  are  respeij  |  * 

ively  entitled  thereto  in  the  following  order  :  "  "  ^ 

Page  40. 

1365.  Administration  of  the  estate  of  a  person  dying 
intestate  must  be  granted  to  some  one  or  more  of  the 
persons  hereinafter  mentioned,  and  they  are  respectively 
entitled  thereto  in  the  following  order  : 

1.  The  surviving  husband  or  wife,  or  some  compe- 
tent person  whom  he  or  she  may  request  to  have  ap- 
pointed; 

2.  The  children; 

3.  The  father  or  mother; 
Partner                     4.  The  brothers; 
mintetei:                    6«  The  sisters; 

6.  The  grandchildren; 

7.  The  next  of  kin  entitled  to  share  in  the  distribu- 
tion of  the  estate. 

8.  7«The  public  administrator'*; 

9.  *The  creditors^*; 

10.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the 
time  of  his  decease,  the  surviving  partner  must  in  no 
case  be  appointed  administrator  of  his  estate.  [Took 
effect  March  31,  1876.] 


mon  proper^,  auu  u/  Muto  ^w 
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tling  the  commnmiy.    The  wife's  interest  is  not  subject  to  administration 
under  the  laws  for  the  settlement  of  the  estates  of  deceased  persons.    Ibid. 

Marriage,  proof  of. — Cohabitation.— Cohabitation  and  reputation  are 
circumstances  from  which  a  marriage  in  fact  may  be  inferred;  but  these  cir- 
cumstances do  not  of  themselves  constitute  a  marriage.  Th«y  are  eyidence 
merely  of  a  marriage  contract,  which  may  be  rebutted  by  other  testimony. 
Davis  V.  BrowUf  1  Bedf.  Sur.  Bep.  259. 

Thus,  where  A.  B„  the  deceased,  and  G.  D.  had  cohabited  together  as  man 
and  wife,  at  a  phice  of  public  resort,  during  two  summers,  and  had  taken  a 
house  in  town  under  an  assumed  name,  but  they  were  not  publicly  recog- 
nized or  known  as  man  and  wife  among  the  family  relatives  and  friends : 
JBeldi  that  the  presumption  of  qiarriage  was  rebutted  by  the  confession  of  G. 
D.,  that  she  was  not  married  to  the  deceased.  Letters  could  not  therefore 
be  granted  to  her  on  the  grounds  that  she  was  the  widow  of  the  deceased, 
though  on  her  application  for  letters,  she  had  sworn  poaitiyely  that  she  was 
such  widow.    Ibid. 

The  nullity  of  a  marriage,  voidable  merely,  must  first  be  pronounced  by  a 
court  of  competent  jurisdiction,  before  the  fact  of  its  invalidity  can  be  taken 
advantage  of  in  any  proceeding.  If  not  declared  void,  it  remains  good  and 
legal  for  all  purposes,  and  either  party  surviving  the  other,  has  a  prior  right 
to  letters  of  administration.     TTAUe  v.  Lowe^  1  Bedf.  Sur,  Bep.  386. 

Where  a  woman  whose  husband  had  been  absent  for  more  than  five  suc- 
cessive years,  without  being  known  to  her  to  be  living,  and  was  reputed  to 
be  dead,  cohabited  with  the  intestate,  and  lived  with  him  as  his  wife  for 
twenty  yeai-s,  until  his  death;  and  the  first  husband,  though  living,  had  not 
obtained  a  decree  annulling  the  second  marriage:  Held,  that  the  woman  was 
the  widow  of  the  intestate,  and  was  entitled  to  letters  of  administration  on 
his  estate,  in  preference  to  all  others  claiming  them.    Ibid, 

Where  a  wife  abandoned  her  husband  on  account  of  his  intemperate 
habits,  cruel  treatinent,  and  absence  from  home,  and  during  five  successive 
years  resided  in  an  adjoining  county,  with  a  second  husband,  and  it  did  not 
appear  that  she  had  knowledge  of  the  death  of  her  first  husband,  or  that  he 
was  not  generally  well  known  to  be  living:  Hdd,  not  such  a  contmuing 
absence  for  five  successive  years,  within  the  provisions  of  2  Bev.  Stat.  189, 
as  to  render  valid  the  second  marriage,  and  authorize  the  issuing  of  letters 
to  the  woman  as  the  widow  of  the  second  husband.  Wyles  v.  Oibbs,  I  Bedf. 
Sur.  Bep.  382. 

There  should  be  bona  fide  absence  of  the  absconding  person  from  the 
State,  and  without  being  known  to  the  other  party  to  be  living,  or  at  least 
there  should  be  such  an  absence  from  the  county  as  would  preclude  the  idea 
that  he  was  living  after  the  most  careful  and  diligent  inquiry  had  been  made. 
Ibid. 

Proof  of  an  earlier  ceremonial  marriage  rebuts  the  presumption  of  mar- 
riage founded  on  reputation,  cohabitation  and  social  recognition.  Decker  v. 
Morton,  I  Bedf.  Sur.  Bep.  477. 

AotB  of  administrator  wroDgfiilly  appointed. — The  acts  of  a  person 
wrongfully  appointed  administrator,  are  not  void,  but  merely  voidable. 
Oriffith  V.  Frazier,  8  Cranch.  24;  see  aldo  8  Mete.  643. 

Creditor  appointed  administrator.— Where  one  or  more  of  the  creditors 
is  to  be  appointed  administrator,  the  principal  creditors  will  be  preferred.  1 
^  Williams  on  Exea  366;  1  Gush.  525. 
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Right  of  Husband  to  AdmlniBter.— Proof  of  desertion,  ill-treatment  and 
the  like,  and  even  an  agreement  of  separation,  are  not  AoiBcient  to  deprive  a 
husband  of  his  right  to  administer  upon  his  wife's  estate.  Case  ofAUemvs, 
1  Ashm.  49. 

So,  too,  if  there  has  been  an  actual  divorce,  a  mensa  et  thoro,  Ctark  v. 
CloTk,  6  Watts  &  Berg.  85. 

Where  the  husband  dies  without  leaving  issue  and  leaves  his  wife  preg- 
nant and  she  is  afterwards  delivered  of  a  child,  and  then  applies  for«letters  of 
administration  upon  the  estate  of  the  child,  and  the  father  of  the  deceased 
contests  the  'issuance  of  letters  on  the  ground  that  the  child  was  not  bom 
alive,  and  the  issue  is  tried,  and  the  probate  court  finds  that  the  child  was 
bom  aUve,  and  grants  the  letters,  the  judgment  of  the  probate  court  is  evi- 
dence upon  the  question  as  to  whether  the  child  was  still-born  in  a  subse- 
quent application  of  the  father  of  the  deceased  to  contest  the  account  of  the 
administrator,  and  is  conclusive  upon  that  question.  Oarwood  v.  Oar- 
toood,  29  Cal.  514. 

Right  of  brother  to  administer. — ^The  brother  of  deceased  being 
entitled  to  letters  of  administration  on  the  estate,  gave  D.,  a  stranger,  a 
writing  requesting  the  court  tp  appoint  him  administrator.  D.  applied  for 
letters,  annexing  to  his  petition  said  writing.  At  the  hearing  the  brother 
asked  leave  to  withdraw  the  writing,  opposed  the  appointment  of  D.,  and 
prayed  letters  to  himself:  J7f2d,  that  the  brother  waived  his  right,  and  that 
having  encouraged  D.  to  go  to  the  expense  and  trouble  of  applying  for  let- 
ters of  administration,  he  is  estopped  from  withdrawing  his  assent  and 
waiver,  or  renunciation.    BstaU  of  Kirtlan,  16  Cal.  161. 

Not  of  kin. — The  mere  fact  that  one  is  not  of  kin  to  the  deceased,  does 
not  incapacitate  him  to  hold  the  office  of  administrator.  A  stranger  is  legally 
competent,  though  the  other  parties  named  in  section  fifty-second  of  the  Act 
concerning  the  Estates  of  Deceased  Persons,  are  entitled  to  priority.  Estate 
of  EirUan,  16  Cal.  161. 

That  section  of  the  statute  which  provides  that  "  any  other  of  the  next  of 
kin  who  would  be  entitled  to  share  in  the  distribution  of  the  estate  '*  (sab^ 
division  seventh  of  section  fifty-two  as  it  read  before  the  amendment  of  1861) 
shall  be  entitled  to  administer,  must  be  construed  to  mean  the  next  of  kin 
capable  of  inheriting,  or  who  would  he  entitled  to  distribution  if  there  were  no 
nearer  kindred.    Anderson  v.  Potter,  6  Cal.  63. 

The  phraseology  of  the  New  York  statute  on  the  same  subject,  by  which 
administration  is  given  "  to  the  relatives  of  the  deceased  who  would  be  enti- 
iUd  to  succeed  to  his  personal  estate,"  or  **  who  would  he  entiUed  to  share  in  t?i€ 
distribution  of  the  estate  "  (both  forms  of  expression  being  employed  in  the 
same  section,  2  B^v.  Stat.  3d  ed.,  p.  138,  sec.  28),  is  examined  and  dis- 
cussed, and  a  somewhat  different  construction  given  to  it  in  the  case  of  The 
Public  Administrator  v.  Peters,  1  Brad.  100.  The  question  in  that  case  was 
whether  a  relative  of  deceased  who  had  no  interest  in  the  estate  (i.  e.,  was 
entitled  to  no  distributive  share),  was  entitled  to  administration  in  prefer- 
ence to  the  public  administrator.  And  it  was^held  that  **  a  relative  who  has 
no  interost  or  no  title  to  a  distributive  share  is  to  be  considered  as  a  stranger." 

The  surrogate  says,  in  the  opinion  in  that  case:  "The  counsel  for  the 
administrator  contended  that  this  expression  "  would  he  entitled,**  allows  any 
one  to  administer  before  the  public  administrator  who  by  any  possible  con- 
tingency may  be  entitled  to  a  share  at  the  time  of  the  distribution;  and  that^ 
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any  relatiye,  therefore,  who  may  by  the  decease  of  the  next  of  kin  be  placed 
in  the  line  of  snccession  can  administer,  because  by  possibUUy  he  may  be 
eniitltd  to  share  in  th^e  distribution.  Bnt  this  is  not  so.  The  distributiye  shares 
in  an  estate  become  Tested  on  the  decease  of  the  intestate,  according  to  the 
relative  positions  of  his  next  of  kin  at  that  time.  *  *  *  The  rights  of  all 
are  settled  at  the  time  of  the  decease.  The  words  *  woul^  be  *  in  the  statnte 
cannot  refer  to  what  cannot  possibly  happen.  •  *  *  xhe  nature  of  a 
distributiye  share  is  safficiently  contingent  to  justify  and  account  for  the  use 
of  the  subjunctive  form  in  the  expression  which  defines  the  class  of  relatives 
entitled  to  administration."    1  Brad.  103.(a.) 

On  a  contest  for  preference  as  to  administration  between  relatives  whose 
priority  is  not  settled  by  statute,  the  single  point  to  be  ascertained  is,  who 
will  be  entitled  to  the  surplus  of  the  personal  estate.  Sioeezy  v.  WiUis,  1 
Brad.  495. 

Who  are  the  next  of  kin  is  to  be  determined  by  the  rule  of  the  ecclesiastical 
law,  which  in  such  matters  is  a  part  of  the  common  law.    Ibid. 

A  person  not  entitled  to  administration  cannot  be  joined  as  administrator 
with  one  who  is  eutitled,  on  the  suggestion  of  the  surrogate,  without  or 
against  the  consent  of  the  party  entitled.  Feters  v.  Public  Administraiorf  1 
Brad.  200. 

Fablic  AdminlBtrator.— Right  to  Administer.— The  pubUo  administra- 
tor is  an  officer  of  the  law.  He  is  entitled  to  the  administration  of  all  estates 
not  otherwise  administered,  and  he  has  only  such  powers  as  are  given  him 
by  law.    Beckett  v.  Selover,  7  Gal.  215. 

The  public  administrator  is  not  entitled  to  administer  upon  every  estate, 
and  there  must  be  a  judicial  grant  of  administration  to  him  in  each  particu< 
lar  case  of  which  his  official  commission  is  not  proof,  and  he  must  show  the 
grant  of  administration  Uke  every  other  administrator.  Kogers  v.  Soberiin, 
11  Gal.  120. 

(a)  The  same  qneetion  was  raised  at  the  liarch  Term,  18S8,  of  the  probate  court  of  the 
city  and  county  of  San  FrandBoo,  npou  the  adverse  applications  of  B.  O.  Bogers,  pnblio 
administrator,  and  M.  Q.  Koble,  for  letters  of  administration  upon  the  estate  of  John  Ol 
Gabanis,  deceased.  Noble  claimed  the  issuance  of  letters  to  himself  as  a  second  cousin  of 
deceased,  though  not  entitled  to  a  distributive  share  of  the  estate,  there  being  nephews  of 
the  deceased  living  out  of  the  6tate.  The  matter  waa  fully  argued  by  Eugene  easterly  and 
J>.  Bogers,  Esqs.,  for  the  public  administrator,  and  E.  D.  Baker  and  W.  H.  Tompkins, 
Esqs.,  for  Noble.  The  court  (Blake,  probate  judge)  held  that  the  words  '*  next  of  kin."  as 
used  In  the  seventh  classification  of  persons  entitled  under  our  statute  to  administer,  mean 
the  next  of  kin  to  th*  deceased  after  thott  hefort  named  in  the  tame  eeelum, 

**  Any  person  who  la  in  that  degree,  however  remote  it  may  be  from  the  deceased,  is 
entitled  to  administration  if  he  would  bo  entitled  to  distribution  in  case  there  were  no 
nearer  kindred.  The  persons  constituting  this  seventh  class,  though  often  more  numerous 
than  those  in  the  preceding  classes,  are  as  much  as  any  of  them  a  class  by  themselves  as, 
really  distinct  ttom  the  mass  of  the  kindred,  a  nd  capable  of  being  ascertained  with  the  like 
legal  and  actual  precision. 

*' A  second  cousin  may  be  entitled  to  administer,  because  he  maybe  of  the  *nezt  of 
kin.*  Bnt  if  between  him  and  the  first  six  classes  enumerated  in  the  statute  there  are  any 
of  a  degree  of  kindred  nearer  than  himself  to  the  deceased,  he  is  not  of  the  '  next  of  kin, 
according  to  the  intendment  of  the  stdtute.  As  there  are  recognized  degrees  of  kindred 
bAtween  those  in  which  the  persons  named  in  the  fLnt  six  classes  alluded  to  are  placed 
and  the  degree  to  which  a  second  cousin  belongs.  Noble,  in  order  to  entitle  himself  to 
administration,  should  show  that  there  are  no  persons  living  belonging  to  the  Intermediate 
degrees.  But  as  it  appears  in  evidence  that  the  deceased  left  nephews  surviving,  it  is 
clear  that  Noble  is  not,  in  the  sense  of  the  statute,  of  the  *  next  of  kin.*  His  application 
is  accordingly  denied,  and  letters  must  be  granted  to  the  public  administrator.' 


tt 
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The  public  admixiiBtrator  of  the  city  and  county  of  San  Francisco  can  take 
upon  himself  the  duties  of  an  administrator  of  a  given  estate  only  by  Tirtue 
of  a  special  grant  from  the  probate  court,  made  upon  a  petition  therefor  filed 
in  the  matter  of  such  estate.  He  does  not  by  virtue  of  his  office  acquire  the 
right  to  administer  upon  any  particular  estate.  Eskik  of  BamiiUm,  34  Cal. 
464. 

Persoiis  not  Entitled  to  AdmlniBter.— The  right  of  persons  entitled  to 
administer  on  an  estate,  to  have,  upon  their  written  request,  letters  of  ad- 
ministration granted  to  persons  not  entitled  to  administer,  only  exists  where 
there  is  a  vacancy  in  the  administration.    JSstaie  of  CarTf  25  Cal.  585. 

Surviving  Partner — A  surviving  partner,  though  a  brother  of  the  de- 
oeased,cannot  be  administrator  of  the  estate.  ComeU  v.  OuUagher,  16  Cal. 
367. 

ptefMence       Seo.  1366.     (g  53.)    Of   Several    persons    claiming  and 
eJttuS      equally  entitled  to  administer,  males  must  be  preferred  to 

females,  and  relatives  of  the  whole  to  those  of  the  half 

blood. 

Statutes  of  1851,  p.  454,  $  53. 

SJ^^J'JJ;^^     Seo.  1467.  (§  55.)  When  there  are  several  persons  equally 

aSm^stel-  entitled  to  the  administration,  the  court  may  grant  letters 

top.  when,    ^.q  q^q  or  moro  of  them;  and  when  a  creditor  is  claiming 

letters,  the  court  may,  in  its  discretion,  at  the  request  of 

another  creditor,  grant  letters  to  any  other  person  legally 

competent. 

Statutes  of  1851,  p.  454,  $  54;  1863-4,  p,  368,  $  5. 

Between  brothers,  administration  will  be  committed  to  the  one  having  most 
interest  to  execute  it  faithfully.    Moore  v.  Moored  1  Dev.  N.  G.  352. 

Indebtedness  to  the  estate  does  not  render  a  person  incompetent  to  admin- 
ister, nor  take  away  his  priority.  But  where  several  applicants  are  equally 
entitled,  such  a  fact  may  be  taken  into  consideration  by  the  surrogate  in  de- 
ciding between  them.    ChurchiU  v.  Frtacottf  3  Brad.  233. 


When 
minor  enti- 


Sec.  1368.     (g  57.)   If  any  person  entitled  to  administra- 
pSu»tlSd*»d^  tion  is  a  minor,  letters  must  be  granted  to  his  or  her  guard- 
°**'****^®'^-  ian,  or  any  other  person  entitled  to  letters  of  administra- 
tion, in  the  discretion  of  the  court. 

Statutes  of  1851.  p.  454,  $  57;  1870,  p.  637,  J  2. 

SS*'"^'      ^^^'  1369.     (g  55.)     No  person  is  competent  to  serve  as 
iJtl?™*°'    administrator  or  administratrix  who,  when  appointed,  is 

1.  Under  the  age  of  majority. 

2.  Convicted  of  an  infamous  crime.  ! 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
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duties  of  the  trust  by  reason  of  drunkenness,  improvidence, 
or  want  of  understanding  or  integrity. 

Statutes  of  1851,  p.  454;  1861,  p.  632. 

See  sections  1350  and  1365,  ante,  and  cases  cited  there.  See,  also,  EstcUe 
of  Packeco,  cited  under  section  1385,  post. 

Dnmkennefls. — An  applicant  for  letters  of  administration  will  not  be  pre- 
cluded from  receiving  them  by  reason  of  his  intemperance,  unless  it  be  of 
Bnch  a  gross  character  as  would  warrant  overseers  of  the  poor  in  designating 
him  an  habitual  drunkard,  or  a  jury  in  adjudging  him  to  be  so.  Elmer  v. 
KtcheUy  1  Redf.  Sur.  Rep.  472.  Same  doctrine  held  in  Oooda  of  Kecfuk,  1 
Tucker's  Sur.  Rep.  52. 

Improvidence  and  want  of  understanding,  what. — Improvidence  and 
-want  of  understanding,  in  order  to  disqualify  for  administration,  must  amount 
to  a  lack  of  intelligence,  and  are  not  to  be  presumed  from  a  simple  lack  of 
information  upon  legal  subjects  or  business  matters.  A  creditor,  in  such  a 
case,  must  look  to  the  sureties.    Ooods  of  ShUion,  1  Tucker's  Sur.  Rep.  73. 

Sec.  1370.     (g  56.)    A  married  wpman  must  not  be  ap-  JJ^^^j 
pointed  administratrix.     When  an  unmarried  woman  ap- JlSte^t^**^' 
pointed  administratrix,   marries    her    authority  is  extin- 
guished. 

Statutes  of  1851,  p.  454;  1865-6,  p.  765;  1869-70,  p.  636;  1871-2;  Feb.  13, 

1872. 
See  section  1352,  ante. 

A  legatee  who  is  njuned  as  executor  in  a  will  which  has  been  declared  null 
and  void  by  a  decree  of  the  surrogate,  and  who  has  appealed  from  such  de- 
cree, has  sufficient  interest  in  the  estate  to  enable  him  to  make  an  applica- 
tion for  the  removal  of  the  administratrix,  on  the  ground  of  her  marriage 
since  her  appointment.    Neuihouse  t.  Uales,  1  Redf.  Sur.  Rep.  217. 
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counsel,  and  filed  with  the  clerk  of  the  court,  stating  the 
facts  essential  to  give  the  court  jurisdiction  of  the  case,  and 
when  known  to  the  applicant,  he  must  state  the  names,  ages 
and  residence  of  the  heirs  of  the  decedent,  and  the  value 
and  character  of  the  property.  If  the  jurisdictional  facts 
existed,  but  are  not  fully  set  forth  in  the  petition,  and  after- 
wards proved  in  the  course  of  administration,  the  decree  or 
order  of  administration  and  subsequent  proceedings  are  not 
void  on  account  of  such  want  of  jurisdictional  averments. 

Statutes  1851,  p.  454. 

Residence. — See  decidonB  cited  under  sections  1294,  ante,  and  1375,  post 

A  petition  for  letters  of  administration  on  an  estate,  stating  that  the  de- 
ceased was  ** late  a  resident"  of  the  county,  etc.,  instead  of  stating  that  his 
residence  was  there  "at  or  immediately  preceding  his  death,*'  in  the  lan- 
guage of  the  statute,  is  sufficient  to  give  jurisdiction.  Abel  t.  Love  &  Fowler, 
17  Cal.  233. 

"Where  a  petition  for  letters  of  administration  is  addressed  "To  the  Hon. 
the  Judge  of  the  Probate  Court  of  the  County  of  Santa  Clar^,*'  and  goes  on, 
''the  petition  of  M.  S.,  of  Monterey,  etc.,  shows  that  Dr.  JohnT.,  late  a 
resident  of  the  county  aforesaid,  died  in  said  couniy,"  etc.:  Held,  that  the 
word  "aforesaid"  refers  to  the  county  named,  to  wit:  "Ranta  Clara,"  and 
not  "  Monterey,"  and  hence,  that  the  petition  sufficiently  shows  that  Dr.  T. 
was  a  resident  of  Santa  Clara  county  at  the  time  of  his  death.  Townsend  t. 
Qordoriy  19  Cal.  188. 

In  the  Probate  Act,  the  fifty-eighth  section  formerly  proyided,  "that  the 
petition  must  state  facts  essential  to  give  the  court  jurisdiction  of  the  case," 
and  as  the  residence  of  the  defendant  at  the  time  of  his  death  in  the  county 
is  a  jurisdictional  fact,  it  was  properly  held,  under  this  provision,  that  this 
fact  may  be  stated  in  the  petition  for  letters  of  administration.  But  it  was 
afterwards  provided,  that  if  the  jurisdictional  facts  existed  and  were  not  ful?y 
set  forth  in  the  petition,  but  were  afterwards  proved  in  the  course  of  admin- 
istration, the  judgment  should  not  be  void  for  want  of  such  jurisdictional 
averment.    Barrett  v.  Qamey,  33  Cal.  530. 

Value  of  Estate. — The  amount  and  value  of  an  estate  are  not  jurisdic- 
tional facts  in  an  application  for  letters  of  administration.  Lucas  v.  Todd, 
28  Cal.  182. 

Petitioii,  "v^hen  auffloient. — A  petition  for  letters  of  administration  is 
sufficient,  if  it  states  facte  showing  that  the  petitioner  is  one  of  the  persons 
entitled  to  administer.     Townsend  v.  Gordon,  19  Cal.  188. 

When  Sec.  1372.     (g  59.)    Letters  of  administration  may  be 

8~»»»e  •      granted  at  a  regular  term  of  the  court,  or  at  a  special  term 

appointed  by  the  judge  for  the  hearing  of  the  application. 

Statutes  of  1851,  p.  454,  $  59. 

?***iu»don      ^^^*  ^^"^3.     (g  60.)  When  a  petition,  praying  for  letters 
of  administration,  is  filed,  the  clerk  must  give  notice  thereof 
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Sec*  1876a 


by  causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  held,  containing  the  name  of  the  dece- 
dent, the  name  of  the  applicant  and  the  term  of  the  court  at 
which  the  application  will  be  heard.  Such  notice  must  be 
given  at  least  ten  days  before  the  hearing. 

Statutes  of  1851,  p.  454,  $  60. 

Sec.  1374.  (g  61.)  Any  person  interested  may  contest  ^JfiSSSLi 
the  petition,  by  filing  written  opposition  thereto,  on  the  ^-  ^• 
ground  of  the  incompetency  of  the  applicant,  or  may  assert 
his  own  rights  to  the  administration  and  pray  that  letters 
be  issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  the  two  petitions  together. 

Statutes  of  1851,  p.  455,  $  61;  1861,  p.  631,  $  20. 

Upon  the  application  of  the  public  administrator  to  the  probate  court  of 
the  city  and  county  of  San  Francisco  for  letters  of  administration  upon  the 
estate  of  John  G.  Cabaniss.  deceased— opposed  by  a  relative  of  deceased, 
praying  the  issuance  of  letters  to  himself — the  contestant  claimed  that  under 
the  last  clause  of  this  section  he  could  come  in,  under  the  proceedings  insti- 
tuted by  the  pubUc  administrator,  upon  merely  filing  his  opposition  thereto 
at  the  time  fixed  for  the  hearing,  without  previous  notice  of  his  application 
as  prescribed  by  section  sixty,  and  that  letters  could  be  awarded  to  him  in 
like  manner  as  upon  a  regular  application  upon  notice  under  that  section, 
provided  he  could  show  a  better  title  than  the  first  applicant.  The  court 
held  that  letters  could  not  be  issued  to  a  contestant  of  whose  application  the 
usual  notice  had  not  been  given,  and  continued  the  hearing  to  afford  time 
for  such  notice. 

Sec.  1375.     (g  62.)    On  the  hearing,  it  being  first  proved  f  ^^jj^^^ 
that  notice  has  been  given  as  herein  required,  the  court 
must  hear  the  allegations  and  proofs  of  the  parties,  and 
order  the  issuing  of  letters  of  administration  to  the  party 
best  entitled  thereto. 

Statutes  of  1851,  p.  455,  $  62. 

Authority  of  ezecator. — The  order  for  the  appointment  as  provided  in 
section  sixty-two  of  the  probate  act,  the  qualification  of  the  appointee,  and 
the  issuing  of  letters  to  him  thereon,  are  all  necessary  proceedings  to  invest 
such  appointee  with  the  office  of  administrator  of  an  estate.  The  appoint- 
ment is  in  fieri  until  the  appointee  has  qualified  and  received  his  letters. 
Est.  of  BamiUon,  d4  Gal.  464. 

The  judgment  of  the  supreme  court  settling  the  right  of  two  persons  to  be 
appointed  executors  of  an  estate,  should  be  carried  into  effect  by  the  probate 
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ETldenoe, 
notioe  of. 


Grant  to 
any  appll- 
ctnt. 


court,  notwithstanding  the  death  of  one  of  the  persons  before  the  probate 
court  acts  on  the  matter.    Est,  of  Facheco,  29  Cal.  224. 

Letters  of  general  administration  granted  pending  a  contest  respecting  the 
probate  of  a  will,  are  void,  and  cannot  be  supported  as  a  grant  of  adminis* 
tration,  pendente  UU,    Blade  y.  Washbumy  3  Iredell's  N.  G.  B.  557. 

Omiflaion  to  iMue  lettenk — Letters  of  administration  are  but  evidence  of 
authority,  and  the  administrator  may  act  without  them  if  the  records  of  the 
court  show  his  appointment .    Eosey  t.  Brasher,  8  Port.  Ala.  559. 

Where  the  court  made  a  regular  order  that  letters  should  issue  to  the  public 
administrator,  and  no  bond  or  oath  was  required  as  a  condition  precedent;* 
the  omission  to  issue  letters  is  not  fatal.    Beck^  t.  Selover,  7  Cal.  215. 

Sec.  1376.  (g  63.)  An  entry  in  the  minntes  of  the 
conrt,  that  the  required  proof  was  made  and  notice  given, 
shall  be  conclusive  evidence  of  the  fact  of  such  notice. 

Statutes  of  1851,  p.  455,  $  63. 

Sec.  1377.  (g  64.)  Letters  of  administration  must  be 
granted  to  any  applicant,  though  it  appears  that  there  are 
other  persons  having  better  rights  to  the  administration, 
when  such  persons  fail  to  appear  and  claim  the  issuing  of 
letters  to  themselves. 

Statutes  of  1851,  p.  455,  $  64. 
See  section  1365,  ante,  and  oases  cited  there,  and  section  1390,  post. 

By  the  proyisions  of  the  fifty-second  section,  together  with  those  of  sec- 
tion sixty-four,  it  would  seem  cl^ar  that  the  public  administrator  is  entitled 
to  administration  upon  all  estates  not  otherwise  administered.  Beckett  et  al. 
V.  Selover,  7  Cal.  216. 


What  proofs     Seo.  1378.     (2  65.)    Before  letters  of  administration  are 

moat  be  ^"  ^ 

"*S^B^^°™  granted  on  the  estate  of  any  person  who  is  represented  to 
^mtaiBtea-  ^^^^  ^^®^  intestate,  the  fact  of  his  dying  intestate  must  be 
tion.  proved  by  the  testimony  of  the  applicant  or  others,  and  the 

court  may  also  examine  any  other  person  concerning  the 
time,  place  and  manner  of  his  death,  the  place  of  his  resi- 
dence at  the  time,  the  value  and  character  of  his  property, 
and  whether  or  not  the  decedent  left  any  will,  and  may  com- 
pel any  person  to  attend  as  a  witness  for  tliat  purpose. 

Htatutes  of  1851,  p.  455,  $  65;  1861,  p.  631,  $  21. 

Intestacy  of  decedent.— The  fact  that  decedent  died  intestate  is  ordi- 
narily shown  by  establishing  that  no  wiU  can  be  found.  Buckky  y.  Rednumd, 
a  Brad.  281. 

Where  a  will  was  duly  executed  by  the  deceased  and  left  in  the  possession 
of  his  counsel,  and  a  few  months  after  the  testatbr  sent  for  it,  avowing  the 
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purpose  of  dcBtroying  it,  and  a  day  or  two  subsequently  stated  that  he  had 
destroyed  it:  Heldf  that  although  the  facts  raised  a  presumption  that  the  will 
had  been  destroyed  by  the  deceased,  it  was  proper  to  examine  his  papers  for 
the  purpose  of  ascertaining  whether  the  instrument  had  in  fact  been  can- 
celed.   Ibid, 

Upon  an  application  for  letters  of  administration,  if  a  will  be  alleged,  the 
proceeding  may  be  stayed,  to  afford  an  opportunity  to  prove  the  will. 
Whether  deceased  died  intestate  must  be  determined  by  the  law  of  the  place 
where  he  was  domiciled.    Isham  v.  Gibbons,  1  Brad.  69. 

But  see  section  1322,  ante. 

Presumption  of  death. — ^Where  a  person  was  once  shown  to  have  been 
living,  the  common  law  presumed  the  continuation  of  life  until  the  contrary 
was  established.  But  from  analogy  to  the  provisions  of  the  statutes  relating 
to  bigamy  and  life  estates,  the  rule  has  been  adopted,  that  a  party  absent 
seven  years  without  intelligence  is  presumed  to  be  dead.  This  length  of  time 
may  be  abridged,  and  the  presumption  be  applied  earlier,  by  proof  of  special 
circumstances  'tending  to  show  death  within  a  certain  period.  Eagle  v. 
Emmet,  4  Brad.  117. 

The  law  does  not  undertake  to  presume,  in  the  absence  of  facts  indicating 
the  time  of  death,  when  the  death  actually  occurred ;  but  the  party  will  be 
deemed  for  all  legal  purposes  to  have  lived  through  the  period  of  seven  years. 
This  is  an  artificial  rule,  founded  upon  reasons  of  convenience  and  the  ne- 
cessity of  fixing  upon  some  limit  within  which  the  relations  of  the  living  to 
the  absent  are  to  be  determined.    Ibid, 

Proof  of  death, — Beputaiion  in  ihe  family  and  fSnily  conduct  admissible 
in  cases  of  pedigree^  are  adndssible  in  proof  of  the  death  of  a  member  of  the 
family.    2  Greenl.  Sec.  278,  g;  see,  also,  Sec.  278,  a  to  h;  also,  vol.  1,  Sec6. 
103  to  106. 
>^ 

iTeSt^^^^^  ""  "^^"^  -iten?iCJh:'^^^  '  entitled  to  the  --» 

, *»yoi,w8.|  I  non-resident  of 

the  State,  affidavits  or  depositions,  luhc^ia  ex  parte  before 
any  officer  authorized  by  the  laws  of  this  State  to  take 
acknowledgments  and  administer  oaths  out  of  this  State, 
may  be  received  as  primary  evidence  of  the  identity  of  the 
party,  if  free  fro/n  suspicion,  and  the  fact  is  established  to 
the  satisfaction  of  the  court. 

statutes  of  1851,  p.  455,  $  66;  1861,  p.  631,  $  22. 
See  section  1365,  arUe,  and  cases  cited  there. 

The  mere  fact  that  one  is  not  of  kin  to  the  deceased,  does  noiincapacitate 
him  to  hold  the  office  of  administrator.  A  stranger  is  legally  competent, 
though  the  other  parties  named  in  the  fifty-second  section  of  the  act  con- 
cerning the  estates  of  deceased  persons,  are  entitled  to  priority.  Estate  of 
JRrilan,  16  Cal.  161. 

The  sixty-sixth  section  of  that  act  does  not  restrict  the  power  of  appoint- 
ment given  in  the  fifty-second  section.  The  object  of  this  section — the 
i 
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Bixty-sixth — aatlLoriong  the  appomtment  of  some  oompetent  penon,  at  the 
request  of  the  person  entitled,  to  be  joined  "with  snch  person,  was  to  allow 
those  entitled  to  letters,  the  aid  of  others  more  competent.  JSstak  q/  Ekhard 
KirOan,  16  Cal.  161. 

The  right  of  persons  entitled  to  administer  on  an  estate,  to  have  apon  their 
written  request,  letters  of  administration  granted  to  persons  not  entitled  to 
administer,  only  exists  where  there  is  a  Yacaacy  in  the  administration. 
£BUUeoJ  Carr,  25  Cal.  585. 

But  a  person  not  entitled  cannot  be  joined  as  administrator  with  one  who 
is  entitled,  except  with  the  consent  of  the  latter.  The  surrogate  has  no  dis- 
cretion for  such  purpose.    Feierg  ▼.  Public  Admimgiraiar,  I  Brad.  200. 

Even  other  persons  "  not  entitled,"  may  be  "  competent,"  and  letters 
may  be  granted  to  such  person,  "  on  the  request  of  the  person  entitled." 
The  request  shall  be  in  writing,  and  shall  be  filed  in  the  court.  The  act 
does  not  say  that  the  request  shnll  be  stated  in  the  petition.  It  would  be 
well  to  state  in  the  petition  all  the  facts  upon  which  the  petitioner  relies  to 
entitle  him  to  preference  over  other  parties.  Per  Sawyer  J.,  in  Luoas  y. 
Todd,  28  Gai.  182. 


ABTICLE  V. 
REVOCATION  OP  LETTEBS  AND  PROCEEDINGS  THEREFOR. 

BsonoN  1883.  Bevoeation  of  letters  of  administration. 
1384.  When  petition  filed,  citation  to  issue. 
1885.  Hearing  of  petition  for  rcTocation. 
1386.  Prior  rights  of  relatiyes  entitles  them  to  reyoke  prior  letten* 

BeToosuon  Sec.  1383;  (g  67.)  When  letters  of  admmistration  have 
^dnS^iSf  been  granted  to  any  person » other  tiian  the  surviving  hus- 
****"'  band  or  wife,  child,  father,  mother,  brother  or  sister  of  the 

intestate,  any  one  of  them  may  obtain  the  revocation  of  the 
letters,  and  be  entitled  to  the  administration,  by  presenting 
to  the  probate  court  a  petition  praying  the  revocation,  and 
that  letters  of  administration  may  be  issued  to  him. 

Statutes  of  1851,  p.  455,  $  67;  1870,  p.  400,  $  1. 
See  section  1365,  ante;  see  also  cases  cited  under  sec^on  1879,  ante. 

Who  may  apply  for  revocation  of  latteni. — Where  notice  in  the  man- 
'  ner  prescribed  by  law,  has  been  given  of  an  application  for  letters  of  admin> 
istration,  and  upon  the  hearing  no  opposition  is  made,  and  letters  are  issued 
to  the  applicant,  who  is  not  within  the  degrees  of  consanguinity  mentioned  in 
the  sixty'seyenth  section  of  the  act  to  regulate  the  settlement  of  the  Estate  of 
Deceased  Persons,  the  only  parties  who  can  obtain  a  revocation  of  the  letters 
of  an  absolute,  unqualified  right  are,  ihe  wife,  child,  father,  mother,  or 
brother  of  the  intestate,  and  they  are  only  authorized  to  have  the  letters 
revoked  by  presenting  a  petition  praying  the  revocation,  and  that  letters  may 
be  issued  to  him  or  her.    Estate  of  Carr,  25  Gal.  585. 
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When  letters  of  administration  have  been  granted  to  any  other  person 
than  the  snrviying  hnsband  or  wife,  the  child,  father,  mother,  or  brother  of 
the  intestate,  and  either  of  the  persons  occupying  that  relation  to  the  de- 
ceased, present  a  petition  to  the  probate  court  to  have  the  letters  of  adminis- 
tration reToked,  and  to  be  appointed  in  place  of  the  incumbent,  it  is  the  duty 
of  the  probate  court  to  make  the  revocation,  and  appoint  the  petitioner,  if 
lie  or  she  be  competent  to  perform  the  duties  of  the  trust.  JEsUUe  of  Pacheco, 
23  Cal.  476. 


Page  51. 

1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hun- 
dred and  seventy-three,  issue  a  citation  to  the  adminis- 
trator to  appear  and  answer  the  same  at  the  time  ap- 
pointed for  the  hearing. 

ceed  to  hear  the  allegations  aAd'proofs  of  the  parties;  and 
if  the  right  of  the  applicant  is  established,  and  he  is  com- 
petent, letters  of  administration  must  be  granted  to  him, 
and  the  letters  of  the  former  administrator  revoked. 

Statutes  of  1851,  p.  455,  $  69. 

See  sections  1426,  pod,  and  1363,  ante. 

The  word  "competent,"  as  used  in  the  sixty-ninth  section  of  the  Probate 
Act  and  applied  to  a  surviving  husband,  or  wife,  child,  father,  mother,  or 
brother,  means  not  addicted  to  drunkenness,  not  imprudent  or  wanting  in 
integrity  or  understanding.    Estate  of  Paefieoo,  23  Cal.  476. 

Sec.  1386.     (g  70.)  The  surviving  husband  or  wife,  when  Jj^iJj^^,*" 
letters  of  administration  have  been  granted  to  a  child,  ^^^^"^^ 
father,  brother  or  sister  of  the  intestate:  or  any  of  such  7**« p'^'^'^ 
relatives,  when  letters  have  been  granted  to  any  other  of 
them,   may  assert  his  prior  right,  and  obtain  letters  of 
administration,  and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections. 

Statutes  of  1851,  p.  455,  $  70;  1870,  p:  400,  $  2. 
See  Estate  of  Pacheco,  23  Gal.  476,  dted  under  section  1383,  ante. 
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ARTICLE  VI. 
OATHS  AND  BOND  OF  EXECUTOBS  AND  ADMINISTBATOBS. 

SicoTiOM  1387.  Administrator  or  executor  to  take  oath.    Letters  and  bond  to 

be  recorded. 

1388.  Bond  of  adminlBtrators,  form  and  requirements  of. 

1389.  Additional  bonds,  when  required. 

1390.  Conditions  of  bonds. 

1391.  Each,  or  more  than  one  administrator,  to  give  separate  bonds. 

1392.  Several  recoyeries  may  be  had  on  the  same  bond. 

1393.  Bonds  and  jastification  of  sureties  on,  most  be  approved. 

1394.  Citation  and  requirements  of  judge  on  deficient  bond.    Addi- 

tional security. 

1395.  Right  cea*«6s,  when. 

*  1396.  When  bond  may  be  dispensed  with. 

1397.  Petition  showing  failing  sureties  and  asking  for  further  bonds. 

1398.  Citation  to  executor,  etc.,  to  show  cause  against  such  applica- 

tion. 

1399.  Further  security  may  be  ordered. 

1400.  Neglecting  to  obey  order. 

1401.  Suspending  powers  of  executor,  etc. 

1402.  Further  security  ordered  without   application  of  party   in 

interest. 

1403.  Release  of  sureties. 

1404.  New  sureties. 

1405.  Neglect  to  give  new  sureties  forfeits  letters. 

1406.  Application  to  be  determined  out  of  term  time. 

Adminiitri^      Seo.  1387.     (§  72.)    Before  letters  testamentary  or  of  ad- 
utorto  take  ministration  are  issued  to  the  executor  or  administrator,  he 

oath.  . 

must  take  and  subscribe  an  oath  before  some  officer  author- 
ized to  administer  oaths,  that  he  will  perform,  according  to  law, 
the  duties  of  executor  or  administrator,  which  oath  must  be 
Letters  and  attached  to  the  letters.  All  letters  testamentary  and  of  ad- 
recorded,  ministration  issued  to,  and  all  bonds  executed  by,  executors 
or  administrators,  with  the  affidavits  and  certificates  there- 
on, must  be  forthwith  recorded  by  the  clerk  of  the  court 
having  jurisdiction  of  the  estates,  in  books  to  be  kept  by 
him  in  his  office  for  that  purpose. 

Statutes  of  1851,  p.  456,  $  72;  1863,  p.  23,  i  1. 

Under  our  statute  an  administrator  can  only  establish  his  official  character, 
when  denied,  by  the  production  of  his  letters  with  the  oath  of  office  annexed, 
or  of  a  certified  copy  of  the  record  thereof  made  according  to  the  require- 
ments of  secUon  seventy-two  of  the  probate  act.  EsUtie  of  Hamilton,  S4 
Cal.464. 
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Sm.  1388.     (§  73.)    Every  person  to  whom  letters  testa-  Bond  of  ad- 
mentary  or  of  administration  are  directed  to  issue,  must,  topi,  form 
before  receixing  them,  execute  a  bond  to  the  State  of  Cali-  ments  of. 
fomia,  with  two  or  more  sufficient  sureties,  to  be  approved 
by  the  probate  judge.     In  form,  the  bond  must  be  joint  and 
several,  and  the  penalty  must  not  be  less  than  twice  the 
value  of  the  personal  property  and  twice  the  probable  value 
of  the  annual  rents,  profits  and  issues  of  the  real  property 
belonging  to  the  estate,  which  values  must  be  ascertained 
by  the  probate  judge,  by  examining  on  oath  the  party  apply- 
ing, and  any  other  persons. 

Statutes  of  1851,  p.  456,  J  73;  1863^,  p.  368,  J  6;  1852,  p.  166. 

See  section  1377,  ante. 

See  section  1393,  post,  as  to  jnstiflcation,  and  section  1396  as  to  dispensing 
with  bond.  • 

Amonat  of  bond.— Discretion  of  conxt. — The  supreme  conrt  wiU  not, 
in  an  action  brought  hj  an  administrator,  review  the  action  of  the  probate 
court  in  ascertaining  the  value  of  the  estate  and  fixing  the  amount  of  the 
administrator's  bond.    Lucas  y.  Todd,  28  Cal.  182. 

Blank  bond. — ^Where  A.  B.  was  appointed  administrator,  and  qualified  as 
such,  though  a  blank  bond  was  signed  by  him  and  his  sureties,  his  acts  were 
held  valid  until  his  letters  were  revoked.  Spencer  v.  Cahoon,  4  Dev.  N.  C.  B. 
225. 

Faflnre  to  perfect  bond. — ^The  party  entitled  may  receive  letters  where 
they  have  been  ordered  to  be  issued  to  another  applicant,  such  applicant 
neglecting  to  perfect  the  requisite  bond.  Harrison  v.  McMahon,  1  Bradford, 
283. 

Action  against  sureties.— Proof.— In  an  action  against  the  sureties  on 
an  administrator's  bond  for  a  breach  of  the  bond  by  the  principal,  the  pro- 
ceedings taken  in  the  probate  court  in  pa&sing  on  an  account  rendered  by 
the  administrator,  and  a  decree  rendered  therein,  directing  the  administrator 
to  pay  over  a  sum  found  remaining  in  14s  hands,  are  admissible  in  evidence 
against  the  sureties,  although  the  sureties  were  not  parties  to  the  same.  Irwin 
y.  Backus,  25  Cal.  214. 

Such  decree  is  equally  conclusive  upon  the  administrator  and  his  sureties; 
and -upon  the  refusal  of  the  administrator  to  obey  the  same,  the  liability  of 
the  sureties  attaches,  and  they  cannot  go  behind  the  decree  to  inquire  into 
the  merits  of  the  matter  therein  passed  on.    Ibid. 

Action  against  eacecntors  by  heirs. — Liability  of  sureties. — If,  in  an 
action  against  the  executors  of  an  estate,  brought  by  the  legatees  to  recover 
a  judgment  for  money  found  to  be  in  the  hands  of  the  executors,  and  ad- 
judged to  be  paid  to  the  legatees,  by  the  probate  court,  a  judgment  is  entered 
by  consent  of  the  parties,  under  a  stipulation  in  writing,  and  made  a  part  of 
the  judgment,  payable  in  installments  thereafter,  the  sureties,  not  consent- 
ing to  the  arrangement,  are  released  from  their  liability  on  the  executor's 
bond.    Fordyce  v.  Ellis,  29  Gal.  96. 

See,  also,  WVlson  v.  Hernandez,  5  Gal.  437,  cited  under  section  1390,  post. 
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Addittoiiai  Seo.  1389.  (§  73.)  The  probate  judge  must  require  an 
req^rad.  ^  additional  bond  whenever  the  sale  of  any  real  estate  belong- 
ing to  an  estate  is  ordered  by  him;  but  no  such  additional 
bond  must  be  required  when  it  satisfactorily  appears  to  the 
court  that  the  penalty  of  the  bond  given  before  receiving 
letters,  or  of  any  bond  given  in  place  thereof ,  is  equal  to 
twice  the  value  of  the  personal  property  remaining  in,  or 
tiiat  will  come  into,  the  possession  of  the  executor  or  ad- 
ministrator, including  the  annual  rente,  profits  and  issues 
of  real  estate,  and  twice  the  probable  amount  to  be  real- 
ized on  the  sale  of  the  real  estate  ordered  to  be  sold. 

See  Ia/lcos  t.  Todd,  28  Cal.  182,  cited  under  last  sectioii. 

SSSJT  Seo.  1390.  (g  73.)  The  bond  must  be  conditioned,  that 
the  executor  or  administrator  shall  faithfully  execute  the 
duties  of  the  trust  according  to  law. 

The  BUpreme  ootirt  will  not,  in  an  action  bronght  by  an  administrator, 
review  the  action  of  the  probate  conrt  in  ascertaining  the  yalne  of  an  estate 
and  fixing  the  amonnt  of  an  administrator's  bond.  Lucas  T.  Todd^  28  Gal. 
182. 

An  administrator  having  resigned,  on  settlement,  the  jadge  of  the  probate 
oonrt  found  him  indebted  to  the  estate  in  the  sum  of  sixteen  thousand  dol- 
lars, and  ordered  him  to  pay  it  into  court,  and  upon  his  refusal  to  do  so,  the 
heirs  brought  an  action  on  his  administration  bond.  Beld,  that  there  was 
no  law  making  the  judge  of  probate  a  fiscal  agent  and  the  decree  for  payment 
of  the  money  into  court  was  coram  non  judice,  WiOson  v.  JSemandei,  5  Gal. 
437. 

The  refusal  of  the  administrator  to  pay  the  money  into  court  was  no 
breach  of  the  conditions  of  the  bond.    Ibid, 

mo^^than  8^'  1391.  (§  74.)  When  two  or  more  persons  are  ap- 
trato^  to*"  pointed  executors  or  administrators,  the  probate  judge  must 
Ste  bonds,  require  and  take  a  separate  bond  from  each  of  them. 

Statutes  of  1851,  p  456.  i  74. 
See  authorities  under  section  1355,  ante. 

Joint  administrators  and  co-executors,  are  regarded  in  law  as  one  person ;  and 
consequently  the  acts  of  one,  in  respect  to  the  administration,  are  deemed 
to  be  ihe  acts  of  all,  in  as  much  as  they  have  a  joint  and  entire  authority 
over  the  whole  property.    Dean  v.  DuffiM,  8  Texas,  235. 

sevena  8ec.  1392.     (g  75.)  The  bond  shall  not  be  void  upon  the 

^beh»d  first  recovery,  but  may  be  sued  and  recovered  upon  from 
bond.         time  to  time,  by  any  person  aggrieved,  in  nis  own  name, 
until  the  whole  penalty  is  exhausted. 

Statutes  of  1851,  p.  456,  $  75. 
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One  of  the  sureties  of  the  adminiBtratrix  having  bought  up  claims  against 
the  intestate,  at  three  shillings  on  the  dol]ar,{and  there  being  no  proof  of  con 
niyance  between  him  and  the  administratrix,  or  that  the. moneys  of  the  estate 
had  been  used  in  buying  the  claims,  the  purchases  were  held  to  be  valid. 
EcUsUad  V.  Jlyman,  3  Brad.  426. 

A  surety  or  an  administration  bond,  does  not,  before  an  accounting  is  had, 
gtand  in  a  fiduciary  relation  to  the  creditors  of  the  intestate^  and  is  not  charge- 
able with  any  primary  responsibib'ty  as  to  the  management  of  the  estate. 
'Ibid. 

Seo.  1393.     (3  76.)    In  all  cases  where  bonds  or  under-  Bonds  and 
takings  are  required  to  be  given,  under  this  title,  the  sure-  of  enrctiw 
ties  must  justify  thereon  in  the  same  manner  and  in  like 
amounts  as  required  by  section  ten  hundred  and  fifty-seven 
of  this  code,  and  the  certificate  thereof  must  be  attached 
to,  and  filed  and  recorded  with  the  bond  or  undertaking. 
All  such  bonds  and  undertakings  must  be  approved  by  the  MMt  he 
probate  judge  before  being  filed  or  recorded. 

Statutes  of  1851,  p.  456,  $  76;  186^-4,  p.  371,  $  7. 

To  suit  on  a  recognizance  for  the  appearance  of  a  party  charged  ivith 
crime,  the  sureties  cannot  set  np  as  a  defense  the  fact  that  the  amounts  in 
which  they  justified  were  insuflScient  under  the  statute.    The  justification  is 
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1394.  Before  the  Probate  Judge  approves  any  bond 
required  under  this  title,  and  after  its  approval,  he  may, 
of  his  own  motion,  or  upon  the  motion  of  any  person 
interested  in  the  estate,  supported  by  affidavit  that  the 
sureties,  or  some  one  or  more  of  them,  are  not  worth  as 
much  as  they  have  justified  to,  order  a  citation  to  issue, 
requiring  such  sureties  to  appear  before  him,  at  a 
designated  time  and  place,  to  be  examined  touching 
their  property  and  its  value;  and  the  Judge  must,  at 
the  same  time,  cause  a  notice  to  be  issued  to  the  execu- 
tor or  administrator,  requiring  his  appearance  on  the 
return  of  the  citation,  and  on  its  return  he  may  examine 
the  sureties  and  such  witnesses  as  may  be  produced, 
touching  the  property  of  the  sureties  and  its  value;  and 
if  upon  such  examination  he  is  satisfied  that  the  bond 
is  insufficient,  he  must  require  sufficient  additional 
security. 
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he  may  require  sufficient  additional  security,  within  such 
time  as  may  be  reasonable,  not  less  than  five  days. 

StatuteB  of  1851,  p.  456,  $  76;  1855,  p.  300,  $  3. 

wif^*~**  Sec.  1395.  (g  76.)  If  sufficient  security  is  not  given 
within  the  time  fixed  by  the  judge's  order,  the  right  of  such 
executor  or  administrator  to  the  administration  shaU  cease, 
and  the  person  next  entitled  to  the  administration  on  the 
estate  who  will  execute  a  sufficient  bond,  must 


-u- 
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^"  1396     When  it  is  expressly  provided  in  the  wUl  that 

^  no  bond  shall  be  required  of  the  executor,  letters  t^- 

tamentary  may  issue,  and  sales  of  real  estate  be  made 
and  condrmed  without  any  bond,  unless  the  Court,  for 
good  cause,  require  one  to  be  executed;  but  the  eiecu- 
tt  may  at  any  time  afterwards,  if  it  appear  from  any 
cause  necessary  or  proper,  be  required  to  file  a  bond,  as 
in  other  causes. 

^••w  f,*^*^%*»MWM,  wuo  IB  sifio  the  executrix,  and  a  legatee  under  an  alleged 
will  of  the  testator,  of  a  later  date  than  that  already  admitted  to  probate,  has 
such  an  interest  in  the  estate  of  the  deceased,  pending  proceedings  on  the 
probate  of  the  paper  propounded  by  her,  as  entitles  her  to  petition  for  an 
order  compelling  the  executrix  of  the  will  already  admitted,  to  give  security 
or  be  superseded.    Cunningham  v.  Souza,  1  Bedf.  Sur.  Bep.  462. 

Petition  Sec.  1397.    (g  78.)  Any  person  interested  in  an  estate 

fkiiing  sure,  may,  by  Verified  petition,  represent  to  the  probate  judge, 
Mking  for    that  the  sureties  of  the  executor  or  administrator  thereof 

tnrthttr 

boada.  have  become  or  are  becoming  insolvent,  or  that  they  have 
removed,  or  are  about  to  remove  from  the  State,  or  from 
any  other  cause  that  the  bond  is  insufficient,  and  ask  that 
further  security  be  required. 

Statutes  of  1851,  p.  457,  $78. 

Compare  sections  1401  and  1402,  post,  and  see  section  1307,  anie,  and  cases 
there  cited. 

Any  person  interested  in  the  estate  of  a  testator,  may  apply  for  an  order 
to  show  cause  why  the  executor  should  not  be  superseded  on  the  ground  that 
his  circumstances  are  so  precarious  as  not  to  afford  adequate  security  for  the 
due  administration  of  the  estate.  An  apparent  interest  positively  sworn  to, 
will  authorize  the  application,  and  the  validity  of  the  claim  will  not  be  tried 
on  such  application.    CotteraU  v.  Brock,  1  Brad.  148. 
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Seo.  1398.  (§  79.)  If  the  probate  judge  is  satisfied  that  2I^^T 
the  matter  requires  investigation,  a  citation  must  be  issued  s^w^aae 
to  the  executor  or  administrator,  requiring  him  to  appear,  l^SJaS? 
at  a  time  and  place  to  be  therein  specified,  to  show  cause 
why  he  should  not  give  further  security.      The  citation 
must  be  served  personally  on  the  executor  or  administrator, 
at  least  five  days  before  the  return  day.    If  he  has  ab- 
sconded, or  cannot  be  found,  it  may  be  served  by  leaving 
a  copy  of  it  at  his  last  place  of  residence,  or  by  such  publi- 
cation as  the  couit  or  judge  may  order. 

Statutes  of  1851,  p.  457,  $  79. 

Sec.  1399.  (g  80.)  On  the  return  of  the  citation,  or  at  J^*i^- 
such  other  time  as  the  judge  may  appoint,  he  must  proceed  ^  o"*®***'* 
to  hear  the  proofs  and  allegations  of  the  parties.  If  it 
satisfactorily  appears  that  the  security  is,  from  any  cause, 
insufficient,  he  may  make  an  order  requiring  the  executor 
or  administrator  to  give  further  security,  or  to  file  a  new 
bond  in  the  usual  form,  within  a  reasonable  time,  not  less 
than  five  days. 

Statutes  of  1851.  p.  457,  i  80. 

Seo.  1400.     (g  81.)    If   the  executor  or    administrator  Negieotixig 
neglects  to  comply  with  the  order  within  the  time  prescribed,  order, 
the  judge  must,   by  order,   revoke  his  letters,   and    his 
authority  must  thereupon  cease. 

f     Statutes  of  1851,  p.  457,  $  81. 

Where  the  law  does  not  declare  the  yacaucy  as  a  consequence  flowing  from 
a  particular  event,  a  revocation  of  the  letters  of  the  first  administrator — ^he 
being  still  living— is  essential  to  the  appointment  of  another  person  to  sac- 
ceed  him.  The  only  competent  proof  of  a  revocation  of  letters  in  such 
case  is  an  order  of  the  court  directing  it.    Haynts  v.  MeekB,  20  Cal.  288. 


Seo.  1401.  (g  82.)  When  a  petition  is  presented,  pray-  suBpendiag 
ing  that  an  executor  or  administrator  be  required  to  give  executor, 
further  security,  or  to  give  bond,  if  by  the  terms  of  the  will 
no  bond  was  originally  required,  and  it  is  alleged,  on  oath, 
that  the  executor  or  administrator  is  wasting  the  property 
of  the  estate,  the  judge  may,  by  order,  suspend  his  powers 
until  the  matter  can  be  heard  and  determined. 

Statutes  of  1851,  p.  457,  $  82. 
Compare  section  1437,  post. 
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The  power  of  the  probate  jadge  to  remoye  in  his  discretion  an  admiBia- 
trator  for  any  of  the  eanses  named  io  the  statute,  will  not  be  interfered  with 
by  the  appellate  court,  unless  it  should  be  clearly  shown  that  there  has  been 
a  gross  abuse  of  discretion.    Deck's  Estate  y.  Okerhe,  6  Cal.  666. 

Sec.  1402.     (§  83.)    When  it  comes  to  his  knowledge 
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cause,  insufficient,  the  probate  jndge,  without  any  applica- 
tion, must  cause  him  to  be  cited  to  appear  and  show  cause 
why  he  should  not  give  further  security,  and  must  proceed 
thereon  as  upon  the  application  of  any  person  interested. 

Statutes  of  I86I;  p.  457,  $  83. 

Sec.  1403.  (g  84.)  When  a  surety  of  any  executor  or 
administrator  desires  to  be  released  from  responsibility  on 
account  of  future  acts,  he  may  make  application  to  the  pro- 
bate court  or  judge  for  relief.  The  court  or  judge  must 
cause  a  citation  to  the  executor  or  administrator  to  be 
issued,  and  served  personally,  requiring  him  to  appear  at  a 
time  and  place  to  be  therein  specified,  and  to  give  other 
security;  if  he  has  absconded,  left  or  removed  from  the 
State,  or  if  he  cannot  be  found,  after  due  diligence  and 
inquiry,  service  may  be  made  as  provided  in  section  thir- 
teen hundred  and  ninety-eight. 

Statotes  of  1861,  p.  634,  $  26. 
See  Fordyce  v.  MiSf  29  Gal.  96,  cited  under  section  1390,  ante. 

Sec.  1404.  (§  85.)  If  new  sureties  be  given  to  the  satis- 
faction of  the  judge,  he  may  thereupon  make  an  order  that 
the  sureties  who  applied  for  relief  shall  not  be  liable  on 
their  bond  for  any  subsequent  act,  default  or  misconduct  of 
the  executor  or  administrator. 

Statutes  of  1851,  p,  457.  $  85. 

Sec.  1405.  (§  86.)  If.  the  executor  or  administrator 
neglects  or  f ef uses  to  give  new  sureties,  to  the  satisfaction 
of  the  judge,  on  the  return  of  the  citation,  or  within  such 
reasonable  time  as  the  judge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  extension 
of  time,  the  court  or  judge  must,  by  order,  revoke  his 
letters. 

Statutes  ori851,  p.  457,  $  86;  1861,  p.  634,  $  27. 
See  Eaynes  y.  Meeks,  20  Gal.  288,  cited  under  section  1400,  ante. 
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Sec.  1406.     (g  87.)    The  applications  authorized  by  the  Appiica- 
nine  preceding  sections  of  this  chapter  may  be  neard  and  determined 
determined  out  of  term  time.   All  orders  made  therein  must  u^e^.    "^ 
he  entered  upon  the  minutes  of  the  court. 

Statutes  of  1851,  p,  466,  $  87. 
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1407.  (N.  8.)  The  liability  of  principal  and  sureties 
upon  the  bond  of  any  executor,  administrator,  or  guard- 
ian, is  in  all  cases  to  pay  in  the  kind  of  money  or  cur- 
rency in  which  the  principal  is  legally  liable. 


Sec.  1411.  (gg  88,  95,  282.)  When  there  is  delay  in  bp«?^«?- 
granting  letters  testamentary  or  of  administration,  from  any  ^***°j^j^ 
cause,  or  when  such  letters  are  granted  irregularly,  or  no 
sufficient  bond  is  filed  as  required,  or  when  no  application 
is  made  for  such  letters,  or  when  an  administrator  or  execu- 
tor dies  oris  suspended  or  removed,  the  probate  judge  must 
appoint  a  special  administrator  to  collect  and  take  charge  of 
the  estate  of  the  decedent,  in  whatever  county  or  counties 
the  same  may  be  found,  and  to  exercise  such  other  powers 
as  may  be  necessary  for  the  preservation  of  the  estate;  or 
he  may  direct  the  public  administrator  of  his  county  to  take 
charge  of  the  estate. 

Btatntes  of  1851,  p.  486,  i  282;  1851,  p.  458,  ($  88,  95;  1855,  p.  133,  (  4; 

1861,  p.  652,  i  101. 

By  our  statute  there  are  only  two  classes  of  administratora,  speelal  and 
general;  and  no  suoh  officer  as  an  "administrator  de  fxmis  turn"  is  known  to 
our  law.  When  the  authority  of  a  general  administrator  is  terminated,  and 
a  new  one  appointed,  the  latter  takes  the  place  of  the  first — succeeds  to  the 
office  clothed  with  the  same  powers,  and  subject  to  the  same  restrictions — 
and  when  he  invokes  the  action  of  the  court,  must  institute  the  same  pro- 
ceedings, and,  so  fin  as  he  is  able,  make  a  similar  showing.  HayneB  ▼. 
Meeks,  20  Cal.  288. 

By  the  eighty-eighth  section,  which  has  reference  to  special  adminisbration^ 
the  court  is  authorized  to  *'  direct  the  public  administrator  to  take  charge  of 
the  estate."  The  phrase  "  take  charge  of  the  estate,"  is  qualified  by  the 
scope  of  the  section,  and  only  means  to  giye  the  publio  administrator  the 
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same  powers  oyer  the  particular  estate  as  he  would  hare  over  the  class  of 
estates  referred  to  in  the  14th  chapter.    Beckett  t.  Selovert  7  Cal.  215. 

An  appointment  of  an  administer  pro  tern,  which  does  not  conform  to  the 
statute,  may  be  treated  as  a  nollity.    Alexander  T.  BarfiM,  6  Texas,  400. 

Bpeciai  Seo.  1412.     (g  89.)    The  appointment  may  be  made  out 

be  iBsiied  of  term  time,  and  without  notice,  and  must  be  made  by 
time.  entry  upon  the  minutes  of  the  court,  specifying  the  powers 
to  be  exercised  by  the  administrator.  Upon  such  order 
being  entered,  and  after  the  person  appointed  has  given 
bond,  the  clerk  must  issue  letters  of  administration  to  such 
person,  in  conformity  with  the  order. 

Statutes  of  1851,  p.  458.  $  89. 

Preference  Sec.  1413.  (g  90.)  In  making  the  appointment  of  a 
venona  special  administrator,  the  probate  judge  must  give  prefer- 
lefcten.       eucc  to  the  person  entitled  to  letters  testamentary  or  of 

administration,  but  no  appeal  must  be  allowed  from  the 

appointment. 

Statutes  of  1^51,  p.  458,  $  90. 
See  section  1365,  ante,  and  cases  there  cited. 

Special  ad.       Seo.  1414.     (g  91.)    Bcforc  any  letters  issue  to  any  spe- 

to  give  bond  cial  administrator,  he  must  give  bond  in  such  sum  as  the 

o»^*  probate  judge  may  direct,  with  sureties  to  the  satisfaction 

of  the  judge,  conditioned  for  the  faithful  performance  of  his 

duties;  and  he  must  take  the  usual  oath  and  have  the  same 

indorsed  on  his  letters. 

Statutes  of  1851,  p.  458,  $  91. 

^^^  Sec.  1415.  (§  92.)  The  special  administrator  must  col- 
miniatrator,  lect  and  preserve  for  the  executor  or  administrator,  all  the 
goods,  chattels,  debts  and  effects  of  the  decedent,  all  in- 
comes, rents,  issues  and  profits,  claims  and  demands,  of  the 
estate;  must  take  the  charge  and  management  of,  enter 
upon  and  preserve  from  damage,  waste  and  injury,  the  real 
estate,  and  for  any  such  and  all  necessary  purposes,  may 
commence  and  maintain,  or  defend,  suits  and  other  legal 
proceedings,  as  an  administrator;  he  may  sell  such  perish- 
able property  as  the  probate  court  may  order  to  be  sold, 
and  exercise  such  other  powers  as  are  conferred  upon  him 
by  his  appointment,  but  in  no  case  is  he  liable  to  an  action 
by  any  creditor  on  a  claim  against  the  decedent. 

Statutes  of  1851,  p.  458,  $92;  1861,  p.  634,  $  28. 
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Sec.  1,416.     (g  93.)    When    letters  testamentary  or  of  wheniet- 
administration  on  tLe  estate  of  the  decedent  have  been  mentary  or 
granted,  the  powers  of  the  special  administrator  cease,  and  i«tntioii'ara 
he  must  forthwith  deliver  to  the  executor  or  administrator  special 'ad- 
all  the  property  and  e£fects  of  the  decedent  in  his  hands;  powen 
and  the  executor  or  administrator  may  prosecute  to  final 
judgment  any  suit  commenced  by  the  special  administrator. 

Statutes  of  1851,  p.  458,  $  93. 

Sec.  1417.     (g  94.)    The  special  administrator  must  ren-  ^^r^, 
der  an  account,  on  oath,  of  his  proceedings,  in  like  manner  ^^^^J 
as  other  administrators  are  required  to  do. 

Statutes  of  1851,  p.  458,  $  d4. 


ARTICLE  Vin. 

WnXS  FOUND  AFTER  LETTERS  OF  ADMINISTRATION  GRANTED,  AND 

MISCELLANEOUS  PROVISIONS. 

SicnoN  1423.  On  proof  of  will,  after  grant  of  letters  of  administration,  let- 
ters revoked.  i 

1424.  Power  of  executor  in  such  a  c&se. 

1425.  Remaining  administrator  or  executor  to  continue  when  others 

are  disqualified. 

1426.  Who  to  act  when  all  acting  are  incompetent. 

1427.  Eexecutor  or  administrator  may  resign,  when.    Court  to  ap- 

point successors.    Liability  of  out-goer. 

1428.  All  acts  of  executor,  etc.,  valid  until  his  power  is  revoked. 

1429.  Transcript  of  court  minutes  to  be  evidence. 

Sec.  1423.     (g  98.)    If,  after  granting  letters  of  adminis-  25l^«' 
tration  on  the  ground  of  intestacy,  a  will  of  the  decedent  gJ^^JJ^J, 
is  duly  proved  and  allowed  by  the  court,  the  letters  of  ad-  J^^'J^J^ 
ministration  must  be  revoked,  and  the  power  of  the  admin-  "▼oked. 
istrator  ceases,  and  he  must  render  an  account  of  his  ad- 
ministration within  such  time  as  the  court  shall  direct. 

Statutes  of  1851,  p.  459,  $  98. 

On  application  by  one  of  the  next  of  kin  for  a  revocation  of  letters  of  ad- 
ministration on  the  ground  that  deceased  left  a  will,  and  it  being  proved  that 
a  will  had  been  executed:  Eeld,  that  in  the  absence  of  proof  that  the  will 
was  in  the  possession  of  deceased,  or  unrevoked,  at  the  time  of  his  death,  it 
was  improper  to  revoke  the  letters.    Holland  v.  Ferris,  2  Brad.  513. 
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pow«rof  Seo.  1424.  (§99.)  In  such  case,  the  executor  or  the 
^^1^^.  administrator  with  the  will  annexed  is  entitled  to  demand, 
sue  for,  recover  and  collect  all  the  rights,  goods,  chattels, 
debts  and  effects  of  the  decedent  remaining  unadministered, 
and  may  prosecute  to  final  judgment  any  suit  commenced 
hy  the  administrator  before  the  reyocation  of  his  letters  of 
administration. 

Statutes  of  1851,  p.  459,  $  99. 

BemaiDiog       Seo.  1425.  (g  96.)  In  case  any  one  of  the  several  executors 
ftdmin^tn-  Or  administrators,  to  whom  letters  are  granted,  dies,  be- 
tmne  when  comcs  luuatic,  is  convicted  of  an  infamous  crime,  or  bther- 
aredisqiuai-  wisc  bccomes  incapable  of  executing  the  trust,  or  in  case 
the  letters  testamentary  or  of   administration  are  revoked 
or  annulled,  with  respect  to  any  one  executor  or  adminis- 
trator, the  remaining  executor  or  administrator  must  pro- 
ceed to  complete  the  execution  of  the  wiU  or  administra- 
tion. 

Statutes  of  1851,  p.  459,  $  96, 
See  section  1355,  anUt  and  cases  cited  there. 

Who  to  act       Sec.  1426.     (g  97.)    If  all  such  executors  or  administra- 

when  all  \w  / 

toTOm-^*'*  tors  die  or  become  incapable,  or  the  power  and  authority  of 
petent.  ^u  of  them  is  revoked,  the  probate  court  must  issue  letters 
of  administration  with  the  will  annexed,  or  otherwise,  to 
the  widow  or  next  of  kin,  or  others,  in  the  same  order  and 
,  manner  as  is  directed  in  relation  to  original  letters  of  admin- 
istration. The  administrators  so  appointed  must  give  bond 
in  the  like  penalty,  with  like  sureties  and  conditions,  as 
hereinbefore  required  of  administrators,  and  shall  have  <he 
like  power  and  authority. 

Statutes  of  1851,  p.  459,  (  97. 
See  section  1865,  ante. 

If  the  ieaMor  appoints  an  executor  of  his  will,  and  the  executor  dies  and 
an  administrator  with  the  will  annexed  is  appointed,  the  administrator  with 
the  will  annexed,  under  the  statutes  of  California,  possesses  all  the  power 
conferred  on  the  executor  named  in  the  wiU,  and  can  sell  the  land  devised, 
if  the  executor  could  haye  sold  it.    KidweU  v.  Brunifnagim,  32  Gal.  437. 

Enoator  or     Seg.  1427.     (^  100.)    Any    executor   or   administrator 

tor  may      may,  at  any  time,  by  writing,  filed  in  the  probate  court, 

when/       resign  his  appointment,  having  first  settled  his  accounts 

and  delivered  up  all  the  estate  to  the  person  whom  the 
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court  shall  appoint  to  reoeive  the  same.    If,  however,  by  conrtto 
reason  of  any  delays  in  such  settlement  and  delivering  up  sSocMMor. 
of  the  estate,  or  for  any  other  cause,  the  circumstances  of 
the  estate  or  the  rights  of  those  interested  therein  require 
it,  the  court  may,  at  any  time  before  settlement  of  accounts 
and  delivering  up  of  ^e  estate  is  complete^,  revoke  the 
letters  of  such  executor  or  administrator,  and  appoint,  in 
his  stead,  an  administrator,  either  special  or  general,  in  the 
same  manner  as  is  directed  in  relation  to  original  letters  of 
administration.     The  liability  of  the  outgoing  executor  or  uabiuty  of 
administrator,  or  of  the  sureties  on  his  bond^  shall  not  be 
in  any  manner  discharged,   released  or  affected  by  such 
appointment  or  resignation. 

Statutes  of  1851,  p.  i57,  $  100;  1858,  p.  105,  $  1. 

See  seotionB  1383  to  1386,  inol.  anU,  and  cases  cited  there.  Bee  (dso  sec- 
tion 1622,  post. 

Resignation  of  administrator. — Upon  the  resignation  of  an  adminis- 
trator the  o6nrt  mast  appoint  another  to  receive  the  estate,  miless  it  is  in  a 
condition  for  distribution.  The  probate  judge  is  not  a  fiscal  agent,  and  can- 
not order  the  money  to  be  paid  into  court.     WUson  y.  Hernandez,  5  Gal.  443* 

An  administrator  cannot  resign  by  permission  of  the  probate  court  with- 
out first  settling  up  his  accounts  and  delivering  over  the  estate  to  his  suc- 
cessor appointed  by  the  court.  The  permission  given  in  one  ease  by  the  one 
hundredth  section  of  the  statute  is  a  negative  upon  the  right  in  others. 
Haynesy,  Meeks,  10  Cal.  110. 

Though  the  probate  court  has  no  right  to  accept  the  resignation  of  an 
administrator  until  he  has  settled  his  administration  accounts,  such  an 
acceptance  of  his  resignation  is  only  a  voidable  error,  and  not  void.    Ibid. 

The  acceptance  by  the  probate  court  of  the  resignation  of  an  administrator 
is  sufficiently  established  by  the  appointment  of  his  successor.  Ibid, 
,  A  resignation  is  not  a  matter  absolutely  in  the  power  of  an  administrator 
to  be  made  at  any  time  he  may  choose.  The  statute  only  confers  upon  him 
a  conditionid  right  to  resign,  and  the  statutory  conditions  must  be  complied 
with,  or  dispensed  with  by  the  court,  before  a  resignation  tendered  will  take 
effect.    Ibid, 

Where  an  administrator  filed  in  the  probate  court  his  resignation,  and  on 
the  same  day  the  court  made  an  order  reciting  that  the  administrator  had 
filed  his  resignation,  and  requiring  him  to  turn  over  to  the  public  adminis- 
trator all  the  effects  of  the  estate,  and  that  he  settle  with  the  pubUc  admin- 
istrator by  the  first  day  of  the  next  term,  and  when  such  settlement  should 
be  fully  made,  the  administrator  and  his  sureties  be  released,  and  where  no 
final  settlement  was  made:  Hdd,  that  such  act  was  an  acceptance  on  the 
part  of  the  court  of  such  resignation.    Saynes  v.  Meeks,  10  Gal.  110. 

If  the  administrator  or  executor  of  an  estate  resigns  his  trust,  and  an 
order  is  made  by  the  probate  court  accepting  his  resignation  and  the  resigna- 
tion and  order  of  acceptance  are  in  proper  form,  when  the  proceeding  is 
collaterally  questioned  in  another  court,  the  presumption  is  that  the  order 
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accepting  the  resignation  was  properly  made,  and  that  the  ezecntor  or 
administrator  had  settled  his  accounts  and  delivered  np  all  the  estate  to 
some  person  appointed  by  the  court.    Luoaa  y.  Todd,  28  Cal.  182. 

One  attacking  a  judgment  or  order  of  a  probate  court  made  within  the 
scope  of  its  jurisdiction,  must  affirmatively  show  error.    Ibid. 

Compen«ation  whoa  administrator  reslg;!!*. — Where  an  administrator 
resigns,  or  is  removed,  leaving  the  administration  incomplete,  there  is  no 
fixed  rule  of  compensation.  The  probate  court  should  apportion  it,  in 
reference  to  the  compensation  fixed  by  law  for  the  whole,  according  to 
sound  judgment.    Ord  v.  LiUU,  3  Cal.  287. 

New  administrator. — To  vest  the  incoming  administrator  with  title  to 
the  estate,  there  must  be  a  grant  of  administration  to  him;  the  mere  handing 
over  the  papers  by  the  old  administrator  to  the  new  is  not  sufficient.  Bogtrs 
V.  Edberltm,  11  Cal,  120. 

The  appointment  of  a  new  administrator,  the  former  administrator  not 
having  been  removed  nor  his  resignation  accepted  is  a  void  proceeding. 
Hayms  V.  Meeks,  20  Cal.  288. 

An  existing  administrator  is  not  removed  simply  by  force  of  the  appoint- 
ment of  another  person  as  administrator.  The  office  must  first  become 
vacant  before  a  second  appointment  can  be  made.    Ibid, 

Seo.  142&  (g  101.)  All  acts  of  an  executor  or  admin- 
istrator, as  such,  before  the  revocation  of  his  letters  testa- 
mentary or  of  administration,  are  as  valid,  to  all  intents 
and  purposes,  as  if  such  executor  or  administrator  had  con- 
tinued lawfully  to  execute  the  duties  of  his  trust. 

Statutes  of  1851,  p.  459,  $  101. 

NOTS.— Section  103  (Stat.  1851,  p.  459)  Is  omitted,  Iti  office  being  rapplied  in  Part  rv  of 
this  code,  nnder-  title  "  Evidence." 

Tranficript  Sec.  1429.  (§  102.)  A  trauscript  from  the  minutes  of  the 
minatee'to  court,  showiug  the  appointment  of  any  person  as  executor 
*  or  administrator,  together  with  the  certificate  of  the  clerk, 
under  his  hand  and  the  seal  of  his  court,  that  such  person 
has  given  bond  and  been  qualified,  and  that  letters  testa- 
mentary or  of  administration  have  been  issued  to  him,  and 
have  not  been  revoked,  shall  have  the  same  efiect  in  evi- 
dence as  the  letters  themselves. 


AU  acts  of 
executor, 
etc.,  valid 
until  his 
power  18 
revoked. 
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ABTICLE  IX. 
DISQUALIFIED  JUDGES  AND  TRANSFEBS  OF  ADMINISTRATORS. 

Section  1430.  When  jadge  not  to  act. 

1431.  Judge  being  disqualified,  proceedings  to  be  transferred,  and 

where. 

1432.  Transfer  not  to  change  right  to  administer.    Be-transfer,  how 

made. 

1433.  When  proceedings  to  be  returned  to  original  court. 

Sec.  1430.  (g  103.)  No  probate  court  shall  admit  to  pro-  whenjndg* 
bate  any  will,  or  grant  letters  testamentary  or  of  adminis- 
tratioh,  in  any  case  where  the  judge  thereof  is  interested  as 
next  of  kin  to  the  decedent,  or  as  a  legatee  or  devisee  under 
the  will,  or  when  he  is  named  as  executor  or  trustee  in  the 
will,  or  is  a  witness  thereto,  or  is  in  any  other  manner  in- 
terested or  disqualified  from  acting. 

Statutes  of  1851.  p.  459,  $  103;  1863-4,  p.  369,  $  9. 

A  probate  judge  who  has  a  power  of  attorney  from  any  of  the  persons 
claiming  to  be  heirs  of  the  deceased,  authorizing  him  to  receive  any  money 
or  property  to  which  they  might  be  entitled  from  the  estate,  and  also  letters 
offering  him  a  percentage  upon  said  proceeds  coming  to  said  alleged  heir,  is 
interested  in  the  estate,  and  cannot  act  as  judge  in  any  matter  pertaining  to 
such  estate  except  to  arrange  the  calendar,  or  change  the  venue.  Estate  of 
WhiU,  37  Cal.  190. 

When  the  probate  judge  is  interested  in  an  estate,  or  in  money  coming  to 
the  heirs  therefrom,  he  has  no  jurisdiction  to  act  as  judge  therein,  and  should 
grant  a  change  of  venue.  It  is  no  excuse  for  refusing  a  change  of  venue  in 
such  case  to  say  that  the  judge  decided  correctly  upon  the  matter  before  him 
after  refusing  such  change  of  venue.    Ibid, 

Seo.  1431.  (§104.)  When  a  petition  is  filed  in  the  pro- Jnage  being 

bate  court,  praying  for  admission  to  probate  of  a  will,  orpi^SedinRs 

for  granting  letters  testamentary  or  of  administration,  or  ferred,  »ud 

when  proceedings  are  pending  in  the  probate  court  for  the 

settlement  of  an  estate,  and  the  presiding  judge  of  the 

court  is  disqualified  to  act  from  any  cause,  upon  his  own  or 

the  motion  of  any  person  interested  in  the  estate,  he  mut»t 

make  an  order  transferring  the  proceeding  to  the  probate 

court  of  an  adjoining  county;  and  the  clerk  of  the  court 

ordering  the  transfer,  must  transmit  to  the  clerk  of  the 

court  to  which  the  proceeding  is  ordered  to  be  transferred, 

a  certified  copy  of  the  order,  and  all  the  papers  on  file  in 
6 
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his  office  in  the  proceeding;  and  thereafter  the  probate 
court  to  which  the  proceeding  is  transferred,  shall  exercise 
the  same  authority  and  jurisdiction  over  the  estate,  and  all 
matters  relating  to  the  administration  thereof,  as  if  it  had 
original  jurisdiction  of  the  estate.  * 

Statutes  of  1851,  p.  460,  $  104;  1865-^,  p.  328,  $  1. 

See  Estate  of  White,  37  Gal.  190,  cited  nncler  last  section;  see  also  Estate  of 
Scott,  15  Gal.  220,  cited  under  section  1433,  post. 

Transfer         Sec.   1432.  (g  104.)  The  transfer  of  a  proceeding  from 
^«»8o       one  court  to  another,  as  provided  for  in  the  preceding  sec- 
adminiBter.  tiou,  shall  uot  a£fect  the  right  of  any  person  td  letters  testa- 
mentary or  of  administration  on  the  estate  transferred,  but 
iiie  same  persons  are  entitled  to  letters  testamentary  or  of 
administration  oh  the  estate,  in  the  order  hereinbefore  pro- 
Betrftnsfer,  yidcd.     If,  bcforc  the  administration  is  closed  of  any  estate 
^       *   so  transferred,  as  herein  provided,  another  person  is  elected 
or  appointed,  and  qualified,  as  probate  judge  of  the  county 
wherein  such  proceeding  was  originally  commenced,  who  is 
not  disqualified  to  act  in  the  settlement  of  the  estate,  and 
the  causes  for  which  the  proceeding  was  transferred  no 
longer  exist,  any  person  interested  in  the  estate  may  have 
the  proceeding  returned  to  the  court  from   which  it  was 
originally  transferred,  by  filing  a  petition  setting  forth  these 
facts,  and  moving  the  court  therefor. 

Statutes  of  1851,  p.  460,  $  104;  1865  -6,  p.  329,  $  1. 

When  pro-  Seo.  1433.  (§104.)  Ou  hearing  the  motiou,  if  the  facts 
be  returned  required  by  the  preceding  section  to  be  set  out  in  the  peti- 
court.  tion  are  satisfactorily  shown,  and  it  further  appears  to  the 
court  that  the  convenience  of  parties  interested  would  be 
promoted  by  such  change,  the  judge  must  make  an  order, 
transferring  the  proceeding  back  to  the  probate  court  where 
it  was  originally  commenced;  and  the  clerk  of  the  court 
ordering  the  transfer  must  transmit  to  the  clerk  of  the  court 
in  which  the  proceeding  was  originally  commenced  a  certi- 
fied copy  of  the  order,  and  ail  the  original  papers  on  file  in 
his  office,  in  the  proceeding;  and  the  court  where  the  pro- 
ceeding was  originally  commenced  shall  thereafter  have 
jurisdiction  and  power  to  make  all  necessary  orders  and  de- 
crees to  close  up  the  administration  of  the  estate. 

Statutes  of  1851,  p.  460,  $  104;  1865-6,  p.  329,  $  1. 


67  REMOVALS  AND  SUSPENSIONS.  see.  1436. 

S.  dies  oat  of  the  State  leaving  property  in  Santa  Clara  county,  and  the 
probate  court  thereof  takes  jurisdiction  of  the  estate  and  grants  letters  of 
administration  to  K.  The  widow  subsequently  files  a  petition  to  revoke  the 
letters  on  the  ground  that  the  probate  court  of  San  Francisco  ought  to  have 
issued  them,  whereupon  the  adntinistrator  asks  the  court  to  transfer  the 
cause  to  that  court,  representing  that  the  widow  and  a  majority  of  the 
witnesses  resided  there,  and  that  the  interest  of  several  persons  interested  in 
the  estate  would  be  advanced  by  the  transfer,  to  which  bot^  parties  agreed. 
The  court  made  an  order  of  transfer.  The  probate  court  of  San  Francisco, 
on  the  papers  being  filed  therein,  refused  to  take  jurisdiction  of  the  cause 
and  ordered  the  papers  back:  Held,  that  on  these  facts  the  probate  coUrt  of 
Santa  Clara  could  not  divest  itself  of  jurisdiction  and  vest  it  in  the  probate 
court  of  San  Francisco,  and  that  mandamus  will  not  issue  to  compel  the  lat- 
ter court  to  takef  urisdiction.    Estate  of  ScoU,  15  Cal.  220. 


ARTICLE  X. 
REMOVALS  AND  SUSPENSIONS  IN  CERTAIN  CASES. 

■ 

Section  1436.  Suspension  of  powers  of  executor. 

1437.  Executor  to  have  notice  of  his  suspension,  and  to  be  cited  td 

appear. 

1438.  Any  party  interested  may  appear  on  hearing. 

1439.  Notice  to  absconding  executors  and  administrators. 

1440.  May  compel  attendance. 

Sec.  1436.     (?  281.)    Whenever  the  probate  judge  has  snepenBion 
reason  to  believe,  from  his  own  knowledge  or  from  credible  executor. 
information,  that  any  execntor  or  administrator  has  wasted, 
embezzled  or  mismanaged,  or  is  about  to  waste  or  embezzle 
the  property  of  the  estate  committed  to  his  charge,  or  has     ^ 
committed  or  is  about  to  commit  a  fraud  upon  the  estate, 
or  is  incompetent  to  act,  or  has  permanently  removed  from 
the  State,  or  has  wrongfully  neglected  the  estate,  or  has  long 
neglected  to  perform  any  act  as  such  executor  or  adminis- 
trator, he  must,  by  an  order  entered  upon  the  minutes  of 
the  court,  suspend  the  powers  of  such  executor  or  adminis- 
trator, until  the  matter  is  investigated. 

Statutes  of  1851,  p.  485,  $  281;  1861,  p.  652,  }  100. 
KoTX.— Section  282  (Stat.  1851,  p.  483)  la  embodied  in  section  1411,  and  omitted  hefie. 

The  power  of  the  probate  judge  to  remove  in  his  discretion  an  administra- 
tor for  any  of  the  causes  named  in  the  statute,  will  not  be  interfered  with  by 
the  appellate  court,  unless  it  should  be  clearly  shown  that  there  has  been  a 
gross  abuse  of  discretion.    Deck*s  Estate  y.  Gherke,  6  Cal.  666. 
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Executor  to      Seo.  1437.     (§  283.)    When  such  suspension  is  made, 
of  h!s"ra»^  notice  thereof  must  be  given  to  the  executor  or  administra- 
and"o  be     tor,  Rud  he  must  be  cited  to  appear  and  show  cause  why 
appear.       his  lettors  should  not  be  revoked.     If  he  fail  to  appear  in 
obedience  to  the  citation,  or,  if  appearing,  the  court  is  sat- 
isfied that  there  exists  cause  for  his  removal,  his  letters 
must  be  revoked,  and  letters  of  administration  granted 
anew,  as  the  case  may  require. 

Statutes  of  1851,  p.  485,  $  283. 

Of  oouTSd  an  admiDistrator  who  has  been  removed,  cannot  be  required  to 
surrender  his  own  Touchers  or  papers  necessary  to  his  ownflefense.  MUler 
?.  Jasper,  10  Texas,  513. 

totowlted        •^^^*  1^38.     (§  284.)    At  the  hearing,  any  person  inter- 

SttheSS?  ^^^^  i^  t^®  estate  may  appear  and  file  his  allegations  in 

'  writing,  showing  that  the  executor  or  administrator  should 

be  removed;  to  which  the  executor  or  administrator  may 

demur  or  answer,  as  hereinbefore  provided.     The  issues 

raised  must  be  heard  and  determined  by  the  court. 

Statutes  of  1851,  p.  485,  $  284. 
See  section  1307,  ante. 

SS^ding  Sec.  1439.  (g  285.)  If  the  executor  or  administrator 
executoTB  j^j^  abscouded  or  conceals  himself,  or  has  l-emoved  or  ab- 
sented himself  from  the  State,  notice  may  be  given  him  of 
the  pendency  of  the  proceedings  by  publication,  in  such 
manner  as  the  court  may  direct,  and  the  court  mty  proceed 
upon  such  notice  as  if  the  citation  had  been  personally 
served 

Statutes  of  1851,  p.  485,  $  285;  1861,  p.  652,  $  102. 

ISSiSn^^  Sec.  1440.  (g  286.)  In  the  proceedings  authorized  by 
the  preceding  sections  of  this  article,  for  the  removal  of  an 
executor  or  administrator,  the  court  may  compel  his  attend- 
ance by  attachment,  and  may  compel  him  to  answer  ques- 
tions, on  oath,  touching  his  administration,  and,  upon  his 
refusal  so  to  do,  may  commit  him  until  he  obey,  or  may 
revoke  his  letters,  or  both. 

Statutes  of  1851,  p.  485,  $  286;  1861,  p.  652,  $  103. 


andadmin- 
istrators. 
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CHAPTEB  IV. 

OP   THE  INYENTORY   AND   COLLECTION  OP   THE   EFFECTS   OF  DE- 
CEDENTS. 

AXTIOLL'  I.   InTSNTOBT,  APPBAI8EMBNT  AND  POSSESSION  OF  ESTATE. 

II.  Embezzlement  and  subbendeb  of  pbopebtt  of  estate. 


I  TiniTni 


FoUow  BeoUon  1443,  Page  69. 

See  generally:  Estate  of  Simmons,  43  Cal.  549. 


-rtr 


^  — M^^^^   *#• 


1445.  Oath  of  appraisers  and  inventory,  how  made. 

1446.  Inyentory  to  account  for  moneys.    If  all  money,  no  appraise- 

ment necessary. 

1447.  Effect  of  naming  a  debtor  execntor. 

1448.  Discharge  or  beqnest  of  debt  against  executor. 

1449.  To  make  oath  to  inventory. 

1450.  Letters  may  be  revoked  for  neglect  of  administrator. 

1451.  Inventory  of  after  discovered  property. 

1452.  Administrator   and  executor   to  possess  real  and  personal 

estate. 

1453.  Executor  or  administrator  to  deliver  real  estate  to  heirs  or 

devisees  at  the  end  of  ten  months,  unless  there  are  debts  to 
be  satisfied. 

Sec.  1443.     (3  105.)     Every  executor  or  administrator  inventory 
must  make  and  return  to  the  court,  at  its  first  term  after  his  pd.  inciud- 

.  ,       IqK  the 

appointment,  a  true  inventory  and  appraisement  of  all  the  homestead, 
estate  of  the  decedent,  including  the  homestead,  if  any, 
which  has  come  to  his  possession  or  knowledge. 

Statutes  of  1851,  p.  460,  $  105. 
See  cases  noted  under  section  1445;  see,  also,  section  1451. 

Where  a  full  inventory  of  all  the  effects  of  the  deceased  is  embodied  in  the 
will,  it  seems  to  be  unnecessary  for  the  executors  to  make  out  a  new  inven- 
tory; at  all  events,  their  neglect  or  omission  to  do  so  will  not  invalidate  the 
will.    Fanaud  v.  Jones,  1  Cal.  488. 
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The  surrogate  can  of  his  own  motion  enforce  the  return  of  an  inventor}', 
though  it  is  not  usual  to  require  the  exhibition  of  an  inventory  or  account, 
unless  at  the  intervention  of  a  party  in  interest;  but  the  mere  appearance  of 
interest  is  sufficient.     Thomson  v.  TTwrnsony  1  Brad.  24. 

The  failure  to  inventory  and  sell  a  part  of  the  property  found  in  possession 
of  intestate  at  his  death,  but  claimed  by  third  person,  ought  not  to  prejudice 
the  title  of  the  estate  if  explained.  Walker  v.  WaUcer's  Administrator,  25 
Ga.  76. 

The  lapse  of  twenty-nine  years  since  the  administration  of  the  estate  com- 
menced is  sufficient  to  excuse  a  formal  inventory  and  account.  LeBoy  v. 
Bayard,  3  Brad.  228. 

Although  a  great  lapse  of  time  excuses  from  a  formal  inventory  and 
account,  yet  if  the  creditor  alleges  assets  recently  realized,  or  still  existing 
uncollected,  or  real  estate  not  disposed  of,'  executor  should  submit  to  a  per- 
sonal examination.    Ibid. 

mZt^iSd  ®^^"  ^^^-  (§106')  To  make  the  appraisement,  the  pro- 
a^r^aere  ^**®  j^^g®  ^^  court  must  appoint  three  disinterested  persons 
(any  two  of  whom  may  act),  who  are  entitled  to  receive  a 
reasonable  compensation  for  their  services,  not  to  exceed 
five  dollars  per  day,  to  be  allowed  by  the  court  or  judge. 
The  appraisers  must  with  the  inventory  file  a  verified  account 
of  their  services  and  disbursements.  If  only  one  day's  ser- 
vices are  charged,  the  bill  need  not  be  sworn  to.  If  any  part 
of  the  estate  is  in  any  other  county  than  that  in  which  letters 
issued,  appraisers  thereof  may  be  appointed,  either  by  the 
probate  judge  having  jurisdiction  of  the  estate  or  by  the 
•  probate  judge  of  such  other  county,  on  request  of  the  judge 
having  jurisdiction. 

Statutes  of  1851,  p.  460,  $  106;  1861,  p.  634,  $  29. 
See  cases  cited  under  next  section. 

oaihofap.  Sec.  1445.  (§  107.)  Bcforc  proceeding  to  the  eiecu- 
iuventory.  tiou  of  their  duty,  the  appraisers,  before  any  officer  author- 
ized to  administer  oaths,  must  take  and  subscribe  an  oath, 
to  be  attached  to  the  inventory,  that  they  will  truly,  honestly 
and  impartially  appraise  the  property  which  is  exhibited  to 
them,  according  to  the  best  of  their  knowledge  and  ability. 
TJiey  must  then  proceed  to  estimate  and  appraise  the  prop- 
erty; each  article  must  be  set  down  separately,  with  the 
value  thereof  in  dollars  and  cents,  in  figures,  opposite  to 
the  articles,  respectively;  the  inventory  must  contain  all  the 
estate  of  the  decedent,  real  and  personal,  a  statement  of  all 
debts,  partnerships  and  other  interests,  bonds,  mortgages, 
notes  and  other  securities  for  the  payment  of  money  belong- 


how  made. 
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ing  to  the  decedent,  specifying  the  name  of  the  debtor  in 
each  security,  the  date,  the  sum  originally  payable,  the  in- 
dorsements thereon  (if  any),  with'  their  dates,  and  the  sum 
vrhich,  in  the  judgment  of  the  appraiser,  may  be  collected 
on  each  debt,  interest  or  security;  the  inventory  must  show, 
BO  far  as  the  same  can  be  ascertained  by  the  executor  or  the 
administrator,  what  portion  of  the  property  is  community 
property  and  what  portion  is  the  separate  property  of  the 
decedent. 

Statutes  of  1851.  p.  460,  J  107;  1861,  pp.  634-5,  J  30. 
See  section  1585,  posU  and  cases  there  cited. 

Appraisement  not  conclusive. — The  appraisers  are  officers  appointed 
by  the  snn'ogate,  and  their  appraisement  may  be  reviewed  and  corrected.  It 
is  not  conclusive.  If  they  make  a  valuation  palpably  erroneous,  the  surro- 
gate may  direct  the  error  to  be  rectified.  Amta  v.  Doumirig,  1  Brad.  321; 
Appktoti  V.  Cameron,  2  Brad.  119. 

So,  if  in  taking  the  inventory  the  property  directed  by  statute  to  be  set 
apart  for  minor  children  was  not  so  apportioned,  the  error  may  be  corrected. 
Ibid,  and  Clayton  v.  WardeU,  2  Brad.  1. 

Upon  an  accounting,  the  affirmative  of  establishing  more  assets  than  are 
acknowledged  by  the  inventory  and  account,  is  with  the  party  objecting;  and 
it  murft  be  established  with  reasonable  certainty,  and  not  left  to  mere  conjec- 
ture or  suspicion.    Marre  v.  OinochtOf  2  Brad.  165. 

A  probate  judge  ought  not  to  reject  an  inventory  exhibited  by  an  executor 
or  administrator,  because  it  contains  property  the  title  to  which  is  disputed. 
CMd's  case,  Kirby's  Conn.  100. 

Executors  and  administrators  are  bound  to  inventory  and  account  for  pro- 
xnsions  belonging  to  deceased  at  the  time  of  his  death.  Grisioold  v.  Chandler, 
5  N.  H.  492. 

Appraisers  are  officers  appointed  to  estimate  and  appraise;  but  their  ap- 
praisement is  not  conclusive.  It  may  be  reviewed,  examined  and  corrected. 
Appleton  V.  Cameron,  2  Brad.  116. 

If  they  neglect  to  set  apart  property  for  the  widow  or  minor  children,  or 
make  a  valuation  palpably  erroneous,  the  surrogate  may  direct  the  error  to 
be  rectified.    Ibid. 

The  valuation  made  by  the  appraisers  in  the  inventory,  is  liot  conclusive 
against  the  executor  or  administrator,  but  may  be  shown  to  have  been 
erroneous.    Ames  v.  Dauoning,  1  Brad.  321. 

It  may  be  shown  on  the  accounting  of  the  administrator  or  executor,  that 
the  assets  were  not  correctly  stated  in  the  inventory.  Montgomery  v.  Dunn- 
ing, 2  Brad.  220. 

The  rule  that  the  inventory  cannot  be  impeached  or  reformed,  relates  to 
proceedings  in  relation  to  the  inventory  itself.  But  it  may  be  shown,  on  the 
accounting,  that  the  assets  were  not  correctly  stated  in  the  inventory.    I  bid. 

In  the  ecclesiastical  courts,  an  inventory  cannot  be  falsified;  iind  if  allega- 
tions pleading  omissa  are  entertained,  yet  if  the  allegations  are  denied  in  the 
answer,  evidence  will  not  be  received  against  the  answer.  If  the  answer  con- 
fesses more  assets,  the  inventory  may  be  amended.  Thomson  v.  Th/ymson,  1 
Brad.  24. 
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Partner's  interest.— The  administrator  of  a  sarnving  partner  stands  in 
the  same  position  as  the  soryiving  partner  in  his  lifetimei  and  although  he 
has  the  legal  title  to  the  partnership  effects,  yet  they  are  assets  of  the  firm, 
and  not  of  his  intestate,  and  shonld  neither  be  inrentoried  nor  accounted  for 
as  property  of  his  intestate.     Thomson  y.  Thomson,  1  Brad.  24. 

It  is  only  the  interest  of  a  deceased  partner  in  the  surplus  after  the  pay- 
ment of  the  partnership  debts,  which  is  assets  in  the  hands  of  the  adminis- 
trator. It  is  accordingly  sufficient  to  note  the  interest  of  the  deceased  in  the 
partnership  generally  upon  the  inventory.    IMd. 

VHiat  is  to  be  inventoried.— The  provisions  of  the  statute  directing,cer- 
Wn  articles  to  be  set  aside  in  the  inventory  for  the  benefit  of  the  widow  and 
minor  children  of  the  deceased,  are  not  limited  to  cases  where  the  deceased 
was  a  resident  of  this  State.  These  articles  are  not  assets — do  not  belong  to 
the  executor  or  administrator,  and  are  not  the  subject  of  administration  or 
distribution.    JSlp  v.  Pvb,  Admr,,  2  Brad.  258. 

Lands  situated  in  another  Stale,  cannot  be  considered  as  assets.  Austin 
T.  Oage,  9  Mass.  395. 

The  right  of  enjoyment  of  possession  of  public  lands,  may  descend  among 
the  effects  of  a  deceased  person  to  the  executor  or  administrator,  and  the 
right  of  the  deceased  be  conveyed  by  a  regular  sale  to  another.  Orover  v. 
Eawley,  5  Cal.  485. 

The  administrator  should  inventory  property  belonging  to  the  estate, 
though  in  the  hands  of  a  stranger.    Potter  v.  Titcomb,  1  Fairf.  53. 

And  if  there  are  promissory  notes  belonging  to  the  estate,  made  by  the  ad- 
ministrator, deposited  in  the  hands  of  a  third  person,  he  must  inventory 
them,  though  he  denies  them  to  be  due  the  estate.    Ibid. 

Inventory^       Sec.  1446.     (3  108.)    The  inventory  must  also  contain  an 
for  moneys,  account  of  all  moneys  belonging  to  the  decedent  which  have 
come  to  the  hands  of  the  executor  or  administrator;  and  if 
noM>S22  ^^^®>  ^^^  ^^^^  must  be  so  stated  in  the  inventory.     If  the 
ment  necefl-  ^holc  cstatc  cousists  of  moucy,  there  need  not  be  an  ap- 
praisement, but  an  inventory  must  be  made  and  returned  as 
in  other  cases. 

Statutes  of  1851,  p.  460,  $  108;  1865-6,  pp.  634r^,  $  3. 

EflTectof  Sec.  1447,     (g  109.)  The  naming  of  a  person  as  executor 

debtor        does  uot  thereby  discharge  him  from  any  just  claim  which 

executor.  .  .  .  • 

the  testator  has  against  him,  but  the  claim  must  be  included 
in  the  inventory,  and  the  executor  is  liable  for  the  same,  as 
for  so  much  money  in  his  hands,  when  the  debt  or  demand 
becomes  due. 

Statutes  of  1851,  p.  461,  $  109. 

Diich»rg«of  Sec.  1448.  (g  110.)  The  discharge  or  bequest  in  a  will, 
dSt^nrt  ^i  ^'^y  ^^^^  or  demand  of  the  testator  against  the  executor 
executor,     j^amed,  or  any  other  person,  is  not  valid  against  the  credi- 


■ 
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tors  of  the  decedent,  but  is  a  specific  bequest  of  the  debt  or 
demand.  It  must  be  included  in  the  inventory,  and,  if 
necess&ry,  applied  in  the  payment  of  his  debts.  If  not 
necessary  for  that  purpose,  it  must  be  paid  in  the  same 
manner  and  proportion  as  other  specific  legacies. 

statutes  of  1851,  p.  461,  $  110. 


To  make 
oath  to 


Sec.  1449.  (g  111.)  The  inventory  must  be  signed  by 
the  appraisers,  and  the  executor  or  administrator  must  take  *^ve»*«y- 
and  subscribe  an  oath  before  an  ofiicer  authorized  to  admin- 
ister oaths,  that  the  inventory  contains  a  true  statement  of 
all  the  estate  of  the  decedent  which  has  come  to  his  knowl- 
edge and  possession,  and  particularly  of  all  money  belong- 
ing to  the  decedent-,  and  of  all  just  claims  of  the  decedent 
against  the  affiant.  The  oath  must  be  indorsed  upon  or 
annexed  to  the  inventory. 

Statutes  of  1851,  p.  461,  $111;  1861,  p.  635,  $  31. 

Sec.  1450.     (g  112.)    If  an   executor    or    administrator  J;J*jJJ"fc™J^ 
neglects  or  refuses  to  return  the  inventory  within  the  time  o7admi!S^ 
prescribed,  or  within  such  further  time,  not  exceeding  two  *"***'• 
months,  which  the  court  or  judge  shall,  for  reasonable 
cause,  allow;  the  court  may,  upon  notice,  revoke^ the  letters 
testamentary  or  of  administration,  and  the  executor  or  ad- 
ministrator is  liable  on  his  bond  for  any  injury  to  the  estate, 
or  any  person  interested  therein,  arising  from  such  failure. 

statutes  of  1851,  p.  461,  $  112;  1861,  p.  635,  $  3i. 

Sec.  1451.  (^  113.)  Whenever  property  not  mentioned  J^^to?*^ 
in  an  inventory  that  is  made  and  filed,  comes  to  the  pos-  pjj^'j^®* 
session  or  knowledge  of  an  executor  or  administrator,  he 
must  cause  the  same  to  be  appraised  in  the  manner  pre- 
scribed in  this  article,  and  an  inventory  thereof  to  be 
returned  within  two  months  after  the  discovery;  and  the 
making  of  such  inventory  may  be  enforced,  after  notice,  by 
attachment  or  removal  from  office. 

Statutes  of  1851,  p.  461,  $  113. 

Sec.  1452.     (g  114.)    The  executor  or  administrator  is  ^^S^iSd 
entitled  to  the    possession  of  all  the  real  and  personal  ^SSw'rwi 
estate  of  the  decedent,  and  to  receive  the  rents  and  profits  ro^eaute. 
of  the  real  estate,  until  the  estate  is  settled,  or  until  deliv- 
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ered  over  by  order  of  the  probate  court  to  the  heirs  or 
devisees;  and  must  keep  in  good  tenantable  repair  all 
houses,  buildings  and  fixtures  thereon,  which  are  under  his 
control.  The  heirs  or  devisees  may  themselves,  or  jointly 
with  the  executor  or  administrator,  maintain  an  action  for 
the  possession  of  the  real  estate,  or  for  the  purpose  of 
quieting  the  title  to  the  same,  against  any  one  except  the 
executor  or  administrator,  (a) 

Statutes  c>f  1851,  p.  461,  $  114. 

NoTX.— The  last  claoM  of  Ihls  Mctlon  is  nev,  and  Intended  to  place  it  within  the  power 
of  parties  more  directly  interested  In  the  estate  than  the  executor  or  adminlstxator,  to 


FoUow  Section  1452,  Page  74. 

Where  a  widow,  who  was  both  devisee  and  execntriz,  married,  and 
she  and  her  husband  then  deeded  the  land  devised;  Held,  that  though 
the  marriage  may  have  operated  as  a  revocation  of  the  letters  testamen- 
tary, yet  there  was  an  unclosed  administration,  and  the  grantee  was  not 
entitled  to  possession.    Chapman  v.  HoUister,  42  Gal.  462. 


bat  this  does  not  mean  that  he  is,  at  discretion,  to  pay  off  all  incumbranceB 
resting  on  the  property,  upon  the  notion  that  property  may  increase  in  value, 
and  thereby  a  speculation  may  be  made  for  the  estate.    Ibid, 

If  a  case  should  arise  in  which  a  great  sacrifice  would  ensue  unless  money 
were  paid  \o  discharge  an  incumbrance,  it  is  not  impossible  that  a  court  of 
chancery  might  order  the  expenditure  of  the  money  needed  to  remove  such 
incumbrance.    Ibid. 

If  an  administrator  undertakes  to  go  beyond  the  strict  line  of  his  duty  as 
the  law  defines  it,  he  acts  upon  his  own  responsibility,  and  while  he  can 
receive  no  profit  from  a  successful  issue  of  his  investment,  he  must  bear  the 
loss  of  a  failure.    Ibid. 

The  administrator,  in  the  absence  of  special  authority,  must  administer 
the  estate  as  he  finds  it,  paying  taxes  and  other  necessary  expenses,  and 
doing  such  other  acts  as  are  necessary  to  preserve  it  as  left.  He  cannot 
advance  money  to  remove  incumbrances,  unless  his  intestate  was  bound  to 
pay  the  money.    Ibid. 

A  note  and  mortgage  made  to  a  husband  and  vrife,  goes  to  her  in  case  she 
survives,  and  not  to  the  administrator  as  assets.  Draper  v.  Jackson^  16 
Mass.  480. 

Specific  personal  property  held  by  deceased  in  trust,  is  not  assets  in  the 
executor's  hands,  but  is  held  by  him  as  his  testator  held  it;  olhervoiset  if  ih» 
property  have  no  ear-mark,  in  which  case  the.  person  entiUed  must  come  in  as  a 
general  creditor.    Johnson  v.  Ames,  11  Pick.  173. 

(a)Non.— From  Civil  Code.— L)x>ith  of  mate  ob  seamak  dubino  votaoz.— Sec.  '2069.  If  a 
mate  or  seaman  dies  daring  the  voyage,  his  personal  representatives  are  entitled  to  his 
wages  to  the  time  of  Ms  death,  if  he  would  have  been  entitled  to  them  had  he  Uved  to  the 
end  of  the  voyage. 
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It  is  no  part  of  the  duty  or  authority  of  the  administrator  to  manage  the 
estate  for  the  benefit  of  the  estate  or  of  the  heirs,  so  far  as  they  are  con- 
oemed,  it  is  his  duty  simply  to  preserve  the  estate  until  distribution.  JBrm- 
ham  V.  Story,  39  Cal.  179. 

Rights  of  administrator. — ^In  this  State  all  property,  both  real  and  per- 
sonal, belonging  to  the  estate  of  a  deceased  person,  goes  into  the  possession 
of  the  administrator,  who  is  therefore  a  necessary  party  to  all  suits  affecting 
it.    EarvDood  v.  Marye,  8  Cal.  580. 

Under  the  statute,  the  right  to  the  possession  of  the  real  property  of  an 
intestate,  remains  exclusiyely  with  the  administrator,  until  settlement  or  dis- 
tribution.   Meeks  y,  Hahn,  20  Gal.  620. 

When  the  administrator  has  qualified  and  received  letters,  he  is  entitled 
to  the  assets  of  Ihe  estate  wherever  they  may  be,  and  if  he  has  obtained 
possession  of  a  note,  no  matter  from  whom,  the  defendant  cannot  in  an 
action  brought  on  it,  object  that  it  is  not  properly  in  his  custody.  Lucas 
▼.  Todd,  28  Cal.  182. 

A  debt  due  to  the  Intestate  is  a  personalty,  and  docA  not  descend  to  the 
heir  like  realty,  but  vests  in  the  administrator,  who  has  the  sole  right  to 
maintain  actions  to  collect  the  same,  and  it  is  error  to  join  the  heir  as  plaint- 
iff with  the  administrator,  in  an  action  to  enfdrce  its  collection.  Grattan  v. 
Wiggins,  23  Cal.  16. 

Uability  of  adminiitrator.— If  an  admistrator  occupies  and  uses  the  real 
estate  of  ^is  intestate,  he  becomes  the  tenant  of  the  estate,  and  must  not 
only  acoouiib  to  the  estate  for  the  rental  value  of  the  land,  but  must,  if  he 
makes  a  profit  account  to  the  estate  for  that  also.  If  he  sustains  a  loss,  the 
loss  is  his;  he  must  at  all  events,  pay  the  rental  value  of  the  land.  Walls  v. 
Walker,  37  Cal.  424. 

In  this  State,  all  property  of  the  deceased,  real  and  personal,  Remains  in 
the  possession  of  the  administrator  until  administration  of  the  estate  is  had, 
or  a  decree  of  distribution  is  made  by  the  probate  court.  The  administrator, 
until  then,  is  the  proper  party  plaintiff  in  a  suit  to  quiet  title  to  the  estate. 
CuHis  V.  Sutter,  15  Cal.  260. 

Money  received  by  an  admioistrator  in  payment  for  goods  sold  by  his  in- 
testate as  factor  upon  a  del  credere  commission,  forms  no  part  of  the  assets 
of  the  estat-e,  and  may  be  recovered  by  the  consignor  in  an  action  for  money 
had  and  received.    Stanwood  v.  Sage,  22  Cal.  516. 

Heir. — Under  our  system,  the  real  and  personal  estate  vest  in  the  heir, 
subject  to  the  lien  of  the  administrator  for  the  payment  of  the  debts  and  ex- 
penses of  administration,  and  with  the  right  in  the  administrator  of  present 
possession.  Beckett  v.  Selover,  7  Cal.  215;  see  also  Haynes  v.  Meeks,  10  Cal. 
110. 

The  heir  has  a  right  of  entry  upon  the  real  estate  left  by  his  ancestor* 
subject  only  to  the  statutory  right  of  the  administrator;  and  where  there  is 
no  administrator,  the  heir  can  maintain  ejectment.  Updegraffy,  Trask,  18 
Cal.  458. 

One  in  the  possession  of  personal  property,  as  an  administrator,  can 
bring  an  action  in  his  own  name  against  a  wrong-doer,  for  its  wrongful  con- 
version, without  setting  forth  in  the  complaint  his  official  and  representative 
capacity.  An  allegation  in  the  complaint  that  the  plaintiff  sues  as  adminis- 
trator, is  surplusage.  Munch  v.  Williamson,  24  Cal.  166. 
Under  the  statute  of  Descents  and  Distributions  in  this  State,  the  title  to 
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the  personal  estate  of  the  deceased  Tests  in  the  heir,  but  the  administrator 
is  entitled  to  the  possession  of  the  same,  and  this  right  of  possession  extends 
by  relation,  back  to  the  time  of  the  death  of  the  deceased.  Johns  t.  NoUxng^ 
29  Cal.  507. 

By  section  114  of  the  probate  act,  the  executor  or  administrator  has  a 
right  to  the  possession  of  the  real,  as  well  as  the  personal  estate,  and  may 
receive  the  rents  and  profits  of  the  real  estate  nntil  the  estate  is  settled  up 
and  delivered  over  to  the  heirs  and  devisees  by  order  of  the  probate  court. 
But  this  section  does  not  of  itself  make  any  change  in  the  order  in  which 
properly  shall  be  applied  in  payment  of  the  debts.  The  title  at  the  moment 
of  the  death  of  the  testator  or  intestate,  vests  in  the  heirs  and  devisees  sub" 
ject  only  to  the  lien  of  the  executor  or  administrator,  for  the  payment  of  the 
debts  and  expenses  of  administration,  with  the  right  in  the  administrator  of 
present  possession,  which  continues  till  the  estate  is  settled  or  delivered  over 
to  the  parties  entitled,  by  order  of  the  probate  court.  Esiait  of  Woodvoorth, 
31  Cal.  595. 

Void  order  of  probate  conxt — ^Where  under  a  void  order  of  the  probate 
court,  portions  of  an  estate  passed  into  the  hands  of  the  surviving  widow, 
who  was  also  one  of  the  executors  administering  upon  the  estate  as  her  own, 
under  a  devise  in  the  will,  if  still  in  esse,  such  portion  must  be  considered  as 
constituting  part  of  the  estate  in  her  hands  as  co-executrix;  and  if  not  in  esse, 
then  as  chargeable  against  her  in  her  account  with  the  estate.  Abila  v. 
BurneU,  33  Cal.  658. 

Right  of  possession  of  one  of  sever^  executoxs. — ^In  case  administra- 
tion be  by  more  than  one  executor,  each  one  is  equally  entitled  to  the  pos- 
session of  the  estate;  and  where,  without  the  agency  of  one  executor,  the 
property  of  the  estate  passes  into  the  possession  of  another,  and  becomes 
lost  to  the  estate,  he  is  not  chargeable  who  had  not  the  possession  of  the 
portion  thus  lost.    Ibid, 

SSntet^'  *^^^*  1453.  Unless  it  satisfactorily  appears  to  the  pro- 
utoto^  ^**®  court,  that  the  rents,  issues  and  profits  of  the  real 
j*^  to  .  estate  for  a  longer  period  are  necessary  to  be  received  by 
Se«ft?of*  *^®  executor  or  administrator,  wherewith  to  pay  the  debts 
SjJSTSS^  of  the  decedent;  or  that  it  will  probably  be  necessaiy  to  sell 
bTtt^teSJu  *^®  ^^^  estate  for  the  payment  of  such  debts;  at  the  end  of 
N-  s.  ten  months  from  the  first  publication  of  the  notice  to  cred- 

itors, the  court  must  direct  the  executor  or  administrator  to 
deliver  possession  of  all  the  real  estate  to  the  heirs  at  law 
or  devisees. 

Statutes  of  1851,  p.  461,  $  114. 

NoTK.— This  ifl  an  entirely  new  section  and  the  propriety  of  enacting  it,  it  is  presumed, 
will  Bufflciently  appear  on  reading  it.  The  same  idea  was  embodied  in  the  work  of  Jadge 
Carrey,  of  the  former  commission. 

See  cases  cited  under  preceding  section. 
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ABTICLE  11. 
EMBEZZLEMENT  AND   SUBRENDER  OF  PROPERTY  OF  THE  ESTATE. 

Section  1458.  Embezzling  estate  before  grant  of  letters  testamentary. 

1459.  Citation  to  person  suspected  to  have  embezzled  estate,  etc. 

1460.  Befnsal  to  obey  citation,  penalty  for,  and  for  embezzlement. 

May  be  compelled  to  disclose  by  imprisonment.   Liable  for 
double  damages. 

1461.  Persons  entrusted  with  estate  of  decedent  may  be  cited  to 

account. 

Sec.  1458.     (g  116.)    If  any  person,  before  the  granting  J^^"^^* 
of  letters  testamentary  or  of  administration,  embezzles  or  ^^gS^*** 
alienates  any  of  the  moneys,  goods,  chattels  or  effects  of  a  testamon- 
decedent,  he  is  chargeable  therewith  and  liable  to  an  action 
by  the  executor  or  administrator  of  the  estate,  for  double 
the  value  of  the  property  so  embezzled  or  alienated,* to  be 
recovered  for  the  benefit  of  the  estate. 

Statutes  of  1851,  p.  462,  $  116. 
See  section  1582,  post. 

In  suit  by  an  administrator  against  defendant,  for  converision  of  the  prop- 
erty of  the  estate,  under  the  one  hundred  and  silteenth  section  of  the  statute 
to  regulate  the  settlement  of  estates,  the  proof,  as  to  the  right,  or  title,  or 
possession  of  plaintiff,  and  the  taking  or  interference  by  defendant  being 
conflicting,  it  is  error  to  instruct  the  jury  that  a  mere  demand  on  the  defend- 
ant, and  refusal  by  him  to  surrender  the  property,  charge  him  with  a  con- 
version.   Beekmant  Adm*r,  etc,,  v.  McKay,  14  Cal.  260. 

See  Jakns  v.  NoUing^  29  Cal.  507,  cited  under  section  1582,  post. 

Where  an  executor  de  son  tort  afterwards  takes  letters,  his  responsibility 
relates  back  to  the  death  of  his  testator^  as  to  his  own  first  act  of  unauthor- 
ized interference.    Est,  of  Farrell,  1  Tucker's  Sur.  Bep.  108. 

Sec  1459.     (?  117.)    If  any  executor,  administrator  or  cita«ion  to 

^  ,  •'  person  8U8- 

other  person  interested  in  the  estate  of  a  decedent  complains  p«ctedto 
to  the  probate  judge,  on  oath,  that  any  person  is  suspected  ^'^""^Jf 
to  have  concealed,  embezzled,  smuggled,  conveyed  away  or 
disposed  of  any  moneys,  goods  or  chattels  of  the  decedent, 
or  has  in  his  possession  or  knowledge,  any  deeds,  convey- 
ances, bonds,  contracts  or  other  writings,  which  contain 
evidences  of,  or  tend  to  disclose  the  right,  title,  interest  or 
claim  of  the  decedent  to  any  real  or  personal  estate,  or  any 
claim  or  demand,  or  any  last  will,  the  judge  may  cite  such 
person  to  appear  before  the  probate  court,  and  may  examine 
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^im  on  oath  upon  the  matter  of  such  complaint.  If  such 
person  is  not  in  the  county  where  letters  have  been  granted 
he  may  be  cited  and  examined,  either  before  the  probate' 
court  of  the  county  where  he  is  found,  or  before  the  court 
issuing  the  citation.  But  if  in  the  latter  case  he  appears 
and  18  found  innocent,  his  necessary  expenses  must  be  alio w- 
ed  him  out  of  the  estate. 


Page  78. 

1460.  If  the  person  so  cited  refuses  to  appear  and 
submit  to  an  examination,  or  to  answer  such  interroga- 
tories as  may  be  put  to  him,  touching  the  matter  of  the 
complaint,  the  Court  may,  by  warrant  for  that  purpose, 
commit  him  to  the  County  Jail,  there  to  rehiain  in 
close  custody  until  he  submits  to  the  order  of  the  Court, 
or  is  discharged  according  to  law.  If,  upon  such  ex- 
]  amination,  it  appears  that  he  has  concealed,  embezzled, 

i  smuggled,  conveyed  away,  or  disposed  of  any  moneys, 

goods,  or  chattels  of  the  decedent,  or  that  he  has  in  his 
possession  or  knowledge,  any  deeds,  conveyances, 
bonds,  contracts,  or  other  writings,  tending  to  disclose 
the  right,  title,  interest,  or  claim  of  the  decedent  to  any 
real  or  personal  estate,  claim,  or  demand,  or  any  lost 
will  of  the  decedent  the  Probate  Court  may  make  an 
order  requiring  such  person  to  disclose  his  knowledge 
thereof  to  the  executor  or  administrator,  and  may  com- 
mit him  to  the  County  Jail,  there  to  remain  until  the 
order  is  complied  with,  or  he  is  discharged  according  to 
law ;  and  all  such  interrogatories  and  answers  must  be  in 
writing,  signed  by  the  party  examined,  and  filed  in  the 
Probate  Court,  The  order  for  such  disclosure,  made 
upon  such  examination,  is  prima  fade  evidence  of  the 
right  of  such  administrator  to  such  property  in  any  a  - 
doi  tion  brought  for  the   recovery  thereof;  and  any  judg- 

ment recovered  therein  must  be  for  double  the  value  of 
the  property  as  assessed  by  the  Court  or  jury,  or  for 
return  of  the  property,  and  damages  in  addition  thereto, 
equal  to  the  value  of  such  property.  In  addition  to 
the  examination  of  the  party,  witnesses  may  be  pro- 
duced and  examined  on  either  side. 


r  • 
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Sec.  1461.     (g  119.)    The  probate  judge,  upon  the  com-  PenoDB 
plaint,  on  oath,  of  any  executor  or  administrator,  may  cite  tuh^lstote 
any  person  who  has  been  entrusted  with  any  part  of  the  m«y^  ^^ 
estate  of  the  decedent,  to  appear  before  such  court,  and  re-  Lconnt. 
quire  him  to  render  a  full  account,  on  oath,  of  any  moneys, 
goods,  chattels,  bonds,  accounts  or  other  property  or  papers 
'belonging  to  the  estate,  which  have  come  to  his  possession 
in  trust  for  the  executor  or  administrator,  and  of  his  pro- 
ceedings thereon;   and  if  the  person  so  cited  refuses  to 
appear  and  render  such  account,  the  court  may  proceed 
against  him  as  provided  in  the  preceding  section. 

Statutes  of  1851,  p.  462,  $  119. 

Under  a  section  of  the  Texas  Probate  Act  (article  1,228,  of  Hartley's  Texas 
Digest)  the  chief  justice  is  authorized,  upon  complaint  filed,  to  cause  any 
person  (including  previous  administrators)  to  appear  before  him  and  deliver 
up  any  papers,  evidences  of  debt,  etc.,  which  he  may  have  in  his  possession 
belonging  to  an  estate,  or  show  cause  to  the  contrary. 

It  was  held  that  this  section  did  not  empower  the  court  to  require  an  ad- 
ministrator who  had  been  removed,  .to  surrender  his  vouchers,  or  any  papers 
necessary  to  his  own  defense.    JfUler  v.  Jasper,  10  Texas,  513. 
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CHAPTEB  V. 

OF  THE  PROVISION  FOR  THE  SUPPORT  OF  THE  FAMILY,  AND  OF 

THE  HOMESTEAD. 

Article   I.  Of  thb  pbotision  fob  the  support  of  isk  familt. 
II.  Of  thb  homestead. 


ARTICLE  I. 
OF  TH-ii:  PROVISION  FOR  THE  SUPPORT  OP  THE  FAMILY. 

Section  1464.  Widow  and  minor  children  may  remain  in  decedent's  house, 

etc. 

1465.  All  property  exempt  from'  ezecntion  to  be  set  apart  for  use 

of  family. 

1466.  May  make  extra  allowance. 

1467.  Payment  of  allowance. 

1468.  Property  set  apart,  how  apportioned   between  widow  and 

children. 

1469.  Estates  less  than  fifteen  hundred  dollars  to  go  to  wife  and 

child;  those  less  than  three  thousand  to  be  summarily  ad- 
ministered. 

1470.  When  all  property  to  go  to  children. 

Widow  and       Sec.  1464.    (g  120.)   When  a  person  dies  leaving  a  widow 
SrSTmoy  '  or  minor  children,  the  widow  or  children,  until  letters  are 
Sm'dSi  °8    granted  and  the  inventory  is  returned,  are  entitled  to  re- 
oQse,  etc.   j^g^- j^  jjj  possession  of  the  homestead,  of  all  the  wearing  ap- 
parel of  the  family,  and  of  all  the  household  furniture  of  the 
decedent,  and  are  also  entitled  to  a  reasonable  provision  for 
their  support,  to  be  allowed  by  the  probate  judge. 

Statutes  of  1851,  pp.  452-3,  $  120. 

wem^r*^  Sec.  1465.  (§  121.)  Upon  the  return  of  the  inventory, 
tio™to^  or  at  any  subsequent  time  during  the  administration,  the 
JSru?S*2f  ^ourt  or  the  probate  judge  may,  on  his  own  motion  or  on 
foiiiuy.  petition  therefor,  set  apart  for  the  use  of  the  surviving  hus- 
*band  or  wife,  or  the  minor  children  of  the  decedent,  all 
property  exempt  from  execution,  including  the  homestead 
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selected,  designated  and  recorded.  If  none  lias  been 
selected,  designated  and  recorded,  the  judge  of  the  court 
must  select,  designate,  set  apart  and  cause  to  be  recorded 
a  homestead  for  the  use  of  the  persons  hereinbefore  named, 
in  the  manner  provided  in  article  two  of  ,this  chapter,  out 
of  the  real  estate  belonging  to  the  decedent. 

Statutes  of  1851,  p.  463,   $  121;  1861,  p.  636,   $  34;  1S6&-6,  p.  850,  $  1 

1867-8,  p.  172,  J  1;  1870.  p.  400.  $  1. 

Compare  section  1474,  post,  and  cases  cited  there.    See  also  Garr  y.  Cold' 
well,  10  Gal. Jl^i^^UJgrjection  1498,  post. 

FoUow  Section  1465.  Page  81. 

See  generally:  Estate  of  Boland,  43  Cal.  642;  Estate  of  Ballentine, 
45  Cal.  698. 

Date  aci,  as  amenaeam  ioob»  tli«  widow  (wlMre  Chare  are  no  minor  children) 
or  a  minor  child  or  children  of  the  deceased,  are  entitled  to  have  a  home- 
stead set  apart  by  the  probate  court  for  her  or  their  use,  e^en  though  such 
homestead  had  not  been  occupied  by  the  deceased,  or  selected  and  recorded 
as  a  homestead  by  him  before  his  death.  Such  homestead,  when  thus  set 
apart  is  not  subject  to  administration,    ^stote  of  Busse,  35  Cal.  310. 

Upon  the  death  of  the  husband,  leaving  suryiying  him  a  widow  and  child, 
or  children,  it  is  the  duty  of  the  probate  court  to  set  aside  the  homestead  to 
the  use  of  the  widow.    Estate  of  W^xom,  35  Cal.  320. 

The  husband  cannot,  by  testamentary  disposition,  defeat  the  effect  of  the 
act  of  1852,  ''to  provide  a  homestead  for  the  widow  and  children  of  deceased 
persons.'*    Succession  of  Hunter,  13  La.  An.  257. 

Conveyance  of  homestead  by  husband  alone. — ^The  husband  cannot, 
by  hia  act  alone,  affect  the  rights  of  the  wife  in  the  homestead,  after  the 
homestead  right  has  once  attached  by  the  act  of  either.  Jknrber  y.  Babel,  36 
Cal.  11. 

By  the  provisions  of  the  homestead  act,  there  is  a  joint  estate  in  the 
homestead  vested  in  the  husband  and  wife,  which  can  only  be  divested  by 
the  concurrent  act  of  both,  in  the  manner  provided  by  law.    Ibid, 

The  rights  of  the  wife  in  the  homestead  cannot  be  prejudiced  by  the  fraud- 
ulent acts  of  the  husband  in  which  she  did  not  participate.    Ibid. 

In  the  homestead  estate  most  of  the  unities  of  a  joint  tenancy  are  to  be 
found.  The  main  difference  between  a  homestead  tenancy  and  a  joint  ten- 
ancy at  common  law  is,  the  want  of  power  in  one  of  the  parties  in  the  case 
of  the  homestead  to  sever  the  tenancy.    Ibid. 

A.  homestead  right  is  not  affected  by  the  foreclosure  of  a  mortgage  signed 
by  the  husband  alone.    Cook  v.  Klink,  8  Cal.  347. 

And  see  Van  Beynegom  v.  Kramer,  8  Cal.  75. 

A  complaint  by  husband  and  wife  to  recover  the  homestead  conveyed  away 
by  the  deed  of  the  husband  alone,  must  aver  either  that  the  premises  were 
occupied  as  a  homestead  at  the  date  of  the  conveyance,  or  that  they  had  not 
been  previously  abandoned.    Harper  v.  Forbes,  15  Cal.  202. 
6 
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A  Bale  of  the  homestead  by  the  husband  alone,  vests  the  estate  in  the 
Tendee,  subject  only  to  the  use  and  occupation  by  husband  and  wife  until 
another  homestead  is  acquired,  or  until  the  character  of  the  premises  as  a 
homestead  is  otherwise  gone.    Oee  v.  Moort^  14  Cal.  472. 

In  such  case,  upon  the  death  of  the  wife,  without  issue  living,  the  prem- 
ises cease  to  be  a  homestead,  and  the  vendee  of  the  husband  is  entitled  to 
possession.    Ibid. 

The  death  of  the  wife  after  suit  brought  by  herself  and  husband  for  the 
homestead,  defeats  a  recovery  by  the  husband,  though  the  right  to  recover 
existed  at  the  commencement  of  the  suit.    Ibid. 

Taylor  v.  JSargous,  4  Cal.  273;  Poole  v.  Oerrard^  6  Cal.  71;  RevaXk  v.  iCroe- 
mer,  8  Cal.  73,  overruled.    Ibid. 

Partnerahip  assets.— Homestead  C€umot  be  set  aside  out  •of. — ^Prop- 
erty held  as  partnership  assets,  and  after  the  death  of  one  of  the  part- 
ners assigned  to  his  estate  on  the  partition  of  the  real  estate  of  the  firm, 
cannot  be  set  apart  by  the  probate  court  as  a  homestead  to  the  widow  of  the 
deceased  member  of  the  firm.    Kingsley  v.  Kingsley^  39  Cal.  665. 

Right  of  survivorship. — By  the  amendment  to  the  homestead  act  of 
1860,  it  seems  to  have  been  the  intention  of  the  legislature,  that  the  home- 
stead upon  the  death  of  either  the  husband  or  wife,  should  descend  and  vest 
absolutely  in  the  survivor.  But  whether  the  act  should  receive  this  con- 
struction, or  whether  the  homestead  upon  the  death  of  either  husband  or 
wife  descends  to  the  survivors  and  the  children,  heirs  of  the  deceased,  and 
should  be  partitioned  between  them,  are  questions  which  the  probate  court 
has  no  jurisdiction  to  determine.  The  district  court  of  the  county  where  the 
homestead  is  situated,  is  the  only  proper  tribunal  to  hear  and  determine 
these  questions.    JEstate  of  James,  23  Cal.  415. 

Where  a  homestead  has  not  been  created  during  the  existence  of  the  com- 
munity by  a  compliance  with  the  provisions  of  the  homestead  act,  the  widow 
can  acquire  no  homestead  interest  in  the  property  until  an  order  of  the  pro- 
bate court  or  judge  is  made  setting  it  apart  to  her.  Est.  of  BoUmd,  April 
Term,  1872.     (Pac.  Law  Rep.,  Vol.  IV,  p.  4.) 

Only  where  a  homestead  has  been  created  during  the  existence  of  the  com- 
munity by  a  compliance  with  the  provisions  of  the  homestead  act,  is  there  a 
vested  right  of  survivorship  in  the  widow,  and  does  the  homestead  property, 
upon  the  death  of  the  husband,  become  the  property  of  the  wife  by  opera- 
tion of  law.    Ibid. 

Where  B.  died  leaving  a  widow  and  child,  and  the  widow  subsequently 
married,  and  an  order  of  the  probate  court  was  made  nine  years  alter  the 
death  of  her  first  husband,  and  seven  years  after  her  marriage  with  the 
second,  setting  apart  a  homestead  to  her  out  of  the  estate  of  the  former. 
Held,  that  whatever  right  the  widow  might  have  had  as  a  widow  to  have  the 
property  set  apart  to  her  separate  use  she  lost  on  marrying  again,  as  by  this 
she  lost  the  status  upon  which  her  right  depended.  The  homestead  is  only 
to  be  set  apart  to  the  use  of  the  widow  and  minor  children,  if  there  are  any, 
and  the  only  child  having  married,  and  not  being  under  her  mother's  care 
and  control,  the  order  setting  apart  the  homestead  was  void.    Ibid. 

The  separate  property  of  the  wife  was  dedicated  by  husband  and  wife  as  a 
homestead,  under  the  act  of  1860.  Husband  died  in  1862,  exact  time  not 
fi!xed.  The  probate  court  set  aside  the  property  for  the  use  of  the  family  of 
decedent.    In  whom  did  the  title  vest  on  the  death  of  the  husband?    Held, 
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that  the  homestead  act  of  1860  declares  that  the  husband  and  wife  shall  hold 
the  property  as  joint  tenants;  that  this  provision  is  to  be  read  together  with 
the  fourth  section  of  said  act,  which  provides  that,*  upon  the  death  of  the 
husband  or  wife,  the  homestead  shall  be  set  apart  by  the  probate  court  for 
the  benefit  of  the  survivor  and  his  or  her  kgititnaie  children.  The  legitimate 
children  therefore  take  an  undefined  but  some  interest  by  inheritance  on  the 
death  of  the  father  or  mother  under  said  act.  The  homestead  act  of  May 
12,  1862,  contains  no  such  provision  as  is  found  in  section  four  of  the  act  of 
1860.  It  is  incumbent  on  the  defendants  (the  children  of  the  deceased  hus; 
band)  in  claiming  that  they  acquired  an  interest  in  the  homestead  property 
by  inheritance — to  show  that  the  deceased  died  before  their  right  to  take  by 
inheritance  was  cut  off  by  the  act  of  May  12,  1862.  This  fact  is  not  shown  by 
record.    Rich  v.  Tubbs^  January  Term,  1871. 

Upon  the  death  of  the  husband  leaving  a  surviving  widow,  the  homestead 
vests  absolutely  in  the  widow,  even  if  there  are  surviving  children.    Ibid, 

Upon  the  death  of  a  married  man,  the  whole  of  the  common  property  is 
assets  of  the  deceased,  to  be  administered  upon  by  his  personal  representa- 
tives. The  homestead  does  not  constitute  any  portion  of  such  assets.  The 
homestead  estate  is  a  sort  of  joint  tenancy,  with  the  right  of  survivorship  as 
between  husband  and  wife,  and  cannot  be  destroyed  except  by  the  concur- 
rence of  both  in  the  manner  prescribed  by  law.  Estate  of  Tompkins,  12  Oal. 
114. 

Value  of  homestead  at  htusband'B  death  to  be  the  criterion. — The  sur- 
viving wife  inherits  the  actual  homestead,  that  is,  the  dwelling  house  and 
sufficient  land  to  be  worth  five  thousand  dollars.  This  value  is  that  which 
the  land  bore  at  the  time  of  the  husband's  death,  and  not  what  it  bore  at  the 
time  the  declaration  was  filed,  or  at  any  previous  time.  Estate  of  Delaney, 
37  Cal.  176. 

When  the  surviving  wife  petitions  to  have  the  homestead  set  off  to  her, 
she  must  show  to  the  probate  court  what  was  the  homestead  at  the  time  of 
the  husband*s  death,  and  what  was  its  value  at  that  time,  and  the  court  should 
restrict  the  quantity  of  land  set  off  to  her,  lo  an  amount  worth  five  thousand 
dollars  or  less,  regardless  of  the  quantity  described  in  the  declaration  of 
homestead.  In  such  proceedings,  it  is  not  sufficient  for  the  wife  to  prove 
that  at  the  time  the  declaration  was  filed,  several  years  before  the  husband's 
death,  the  homestead  described  in  the  declaration  was  worth  less  than  five 
thousand  dollars.    Ibid, 

In  the  State,  this  primary  and  sole  object  of  legislation  upon  the  subject  of 
homestead  exemption,  is  to  secure  the  exemption  of  the  homestead,  with  a 
limitation  upon  its  value,  and  not  the  exemption  of  an  amount  of  the  real 
estate  of  the  head  of  a  family,  of  certain  value,  including  the  homestead. 
Oregg  v.  Bostwick,  38  Cal.  220. 

Saleof  homestead.— Election.— S.  left  a  will,  devising  all  his  property  to 
his  executors  in  trust  for  his  heirs.  He  provided  that  if  his  wife  should 
elect  to  take  the  devise  in  Ueu  of  her  legal  claim  as  his  wife,  then,  out  of  the 
residue  of  the  estate,  after  payment  of  his  debts  and  certain  legacies,  he  gives 
her  one  eighth  of  all  his  estate.  That  if  she  refused,  it  should  go  to  the 
children.  A.  had  a  mortgage  on  the  homestead.  To  pay  it  off,  the  exeoii- 
tor  sold  him  a  part  of  the  homestead  lot,  but  not  including  the  dwelling 
house  or  outhouses.  After  the  sale,  the  wife  made  a  deed  of  gift  of  the 
premises  to  G.,  who  brought  an  action  against  A.  to  recover  the  possession: 
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Hddf  that  upon  looking  into  the  will  of  S.  the  court  is  of  the  opinian  that 
the  devise  to  the  executors  included  the  homestead,  and  carried  with  it  the 
authority  to  sell  it,  if  its. sale  should  become  necessary.  Etchbomt  y.  Avut- 
eraw,  October  Term,  1872.    (Pac.  Law  Eep.  Vol.  IV,  p.  204.) 

The  acceptance  by  Mrs.  S.  of  the  devise  in  her  favor,  if  the  fact  be  that 
she  did  accept  it,  would  operate  t<i  estop  her,  or  her  grantee,  the  plaintiff 
in  this  action,  from  asserting  her  title  to  the  homestead  as  against  the  execu- 
tors, or  Auzerais,  the  defendant  here,  who  derives  his  title  from  the  execu- 
tors. This  estoppel  is,  however,  one  of  equitable  cognizance,  and  it  not 
having  been  relied  upon  by  the  defendant  in  pleading,  though  he  had  an 
opportunity  to  plead  it,  it  results  that  it  could  not,  for  want  of  the  requisite 
pleadings,  have  been  properly  considered  or  determined  at  the  trial.    Ibid. 

A  widow  who  has  once  applied  to  the  probate  court  to  have  the  last  resi- 
dence of  her  husband  and  herself  set  aside  as  a  homestead,  and  has  acqui- 
esced for  eighteen  months  in  the  order  so  setting  it  aside,  is  concluded  by 
her  own  acts  from  afterwards  claiming  a  lot  on  which  they  formerly  resided, 
merely  because  she  has  ascertained  that  there  are  liens  on  the  lot  first  set 
aside.    HcHden  v.  PinTiey,  6  Cal.  234. 

Judgment  Uen. — A  judgment  recovered  against  the  husband  does  not 
become  a  lien  on  the  homestead,  and  a  sale  of  the  homestead  upon  an  exe- 
cution issued  on  such  judgment  is  void.    Ackky  v.  Ckamberlin,  IC  Cal.  181. 

The  lien  of  a  judgment  is  purely  the  creature  of  statute,  and  in  this  State 
the  statute  only  provides  that  a  judgment  shall  become  a  Uen  from  the  time 
it  is  docketed  upon  the  property  of  the  judgment  debtor  *'  not  exempt  from 
execution,"  which  means  upon  property  not  subject  to  forced  sale.  The 
homestead  is  not  subject  to  such  sale,  either  on  execution  or  any  other  final 
process  of  the  court.    Ibid. 

In  this  State,  a  judgment  cannot  become  a  lien  upon  the  homestead.  It 
becomes  a  lien  only  upon  the  real  property  of  the  judgment  debtor.  Bow- 
man V.  NorUm,  16  Gal.  213. 

Mortgage  lien. — The  act  of  18C0  materially  changes  the  provisions  of  the 
act  of  1851,  and  renders  any  mortgage  hereafter  of  the  homestead,  except  to 
secure  or  pay  the  purchase  money,  invalid  for  any  purpose  whatever^  Boto- 
man  v.  Norton,  16  Cal.  213. 

Where  a  mortgage  is  given  as  security  for  the  purchase  money  of  the  mort- 
gaged premises,  no  homestead  can  be  carved  out  of  the  property  so  as  to 
impair  the  rights  of  the  mortgagee.  Montgomery  v.  Tutt,  Wiisonet  cU,,  11  Cal. 
190. 

Forced  sale. — ^Ko  damage  can  result  from  the  sale  of  property  exempt 
from  forced  sale  as  a  homestead.  If  the  property  sold  was  a  homestead,  the 
sheriffs  deed  conveyed  nothing.  The  purchaser  at  such  sale  could  acquire 
no  right  to  the  property,  nor  could  the  plaintiff  suffer  any  injury.  Kendali 
and  Wife  v.  Clark,  Sheriff,  et  al.,  10  Cal.  17. 

Homestead,  what. — ^The  constitution  and  statute  are  based  upon  the  idea 
that  the  homestead  is  to  be  carved  out  of  the  property  of  the  husband,  or  al 
least  out  of  common  property.    Gee  v.  Moore^  14  Cal.  472. 

As  to  whether  buildings  used  for  hotels,  stores,  etc.,  are  susceptible  of 
dedication  to  homestead  purposes — qaere?    Qeary  v.  Eastbrook,  6  Cal.  457. 

Destruction  of  homestead. — A  husband  and  wife  may,  by  joining  in  a 
conveyance  of  an  undivided  portion  of  premises  in  which  a  homestead  right 
is  acquired,  destroy  its  character  as  a  homestead.  KeHersberger  v.  Kojpp,  6 
Cal.  563. 
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Where  property  has  been  dedicated  as  a  homestead,  the  hnsband  and  wife 
become  joint  owners  thereof,  with  the  right  of  survivorship,  and  their  de- 
clarations of  intention  to  sell  and  remove  from  the  premises  will  not  consti- 
tute an  abandonment.    Ibid. 

The  residence  of  the  husband  with  his  family  upon  the  premises  impresses 
upon  them  the  character  of  homestead.  Moss  v.  Warner  and  Wife,  10  Gal. 
296. 

The  homestead  act  operates  upon  property  acquired  previous  to  its  pas- 
sage, as  well  as  upon  that  subsequently  acquired.    Ibid, 

The  voluntary  removal  of  the  husband  with  his  family  is  not  of  itself  evi- 
dence of  abandonment  of  the  place  as  a  homestead,  much  less  so  a  removal 
under  apprehensions  for  the  safety  of  his  family,    Ibid, 

Occupancy  of  the  premises  by  the  husband  with  his  family  is  presumptive 
evidence  of  their  appropriation  as ,  a  homestead,  and  removal  from  such 
premises  by  the  husband  and  family  is  presumptive  evidence  of  their  aban- 
donment as  a  homestead.    Harper  v.  Forbes,  15  Gal.  202. 

To  rebut  the  presumption  of  abandonment  in  such  case,  it  must  be  shown 
that  the  removal  was  temporary,  made  for  a  specific  purpose,  with  the  inten- 
tion of  reoccupying  the  premises.    Ibid. 

Mortgaged  premises  set  apart  aa  homestead. — ^When  the  mortgaged 
premises  are  set  apart  for  the  use  of  the  widow  and  family,  they  ceased  to 
be  a  part  of  the  assets  of  th«  estate,  and  are  no  longer  subject  to  the  admin- 
istrator or  the  probate  court.  The  present  right  to  the  possession  of  the 
property  at  once  passes  to  the  widow  and  child,  and  they  thenceforth  hold  it 
subject  to  the  mortgage  but  free  from  all  other  claims  against  the  estate. 
Schedt  V.  Eeppe,  January  term,  1873;  Fac.  Law  Rep.,  vol.  Y,  p.  30. 

For  the  purposes  of  a  mere  foreclosure,  therefore,  the  administrator  was  no 
longer  a  necessary  or  proper  party  to  the  action.  Nothing  being  claimed 
against  the  estate,  it  was  a  matter  of  no  concern  to  him  whether  the  mort'  fj 

gage  should  be  foreclosed  or  not.    Pfid, 

See  also  JEstaU  of  Orr,  29  Gal.  101;  Christy  v.  Dana,  34  Gal.  548;  and 
Wright  v.  Ross^  36  Gal.. 414. 

NoTK.— For  thai  part  of  the  Civil  Code  relating  to  homesteads,  and  that  part  of  the  Code 
of  Civil  Procedure  wlating  to  property  ezempt  from  executiuii,  see  end  of  this  chapter. 

Sec.  1466.  (§  122.)  If  the  amount  set  apart  be  insuffi- May  make 
cient  for  the  support  of  the  widSw  and  children,  or  either,  ance. 
the  probate  court  or  judge  must  make  such  reasonable 
allowance  out  of  the  estate  as  shall  be  necessary  for  the 
maintenance  of  the  family,  according  to  their  circum- 
stances, during  the  progress  of  the  settlement  of  the  estate; 
which,  in  case  of  an  insolvent  estate,  must  not  be  longer 
than  one  year  after  granting  letters  testamentary  or  of 
administration. 

Statutes  of  1851,  p.  if^S,  $122;  1861.  p.  636,  $35. 

The  payment  and  division  of  the  allowance  to  the  widow  and  children  of 
a  deceased  person,  where  the  property  of  the  estate  of  such  person  exclusiye 
of  the  allowance  is  insufficient  to  pay  the  debts,  is  final  and  absolute,  with- 
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out  remainder  or  ultimate  liability  to  creditors  or  others.  Green  y.  Croio,  17 
Texas,  180. 

The  right  of  the  widow  and  children  where  the  estate  is  insolvent  to  the 
homestead  or  substituted  allowance,  depends  upon  the  question  whether  the 
domicile  of  the  deceased  was  within  this  State  at  the  time  of  his  death,  and 
is  not  affected  by  the  fact  that  the  widow  and  children  may  have  abandoned 
the  State,  or  may  intend  to  abandon  it  as  soon  as  the  allowance  is  assigned 
them.    Ibid. 

The  testator  charged  the  bequest  of  his  estate  with  the  ''support  and  edu- 
cation" of  a  minor  illegitimate  child,  without  naming  any  amount  therefor. 
It  was  held  that  in  determining  what  should  be  the  style  and  manner  of 
education  and  support,  the  conclusion  must  be  arriyed  at  by  reference  to  the 
will,  and  on  a  fair  and  just  interpretation  of  its  provisions,  considering  all 
the  circumstances  which  surrounded  the  testator,  and  the  motiveB  which 
probably  actuated  him.     Williams  v.  MacD&wgaUj  39  Cal.  80. 

Payment  of      Seo.  1467.     (?  123.)    Any  allowance  made  by  the  court 

allowance.  .  .  ^"  .  ..  . 

or  judge,  in  accordance  with  the  provisions  of  this  article, 
must  be  paid  in  preference  to  all  other  charges,  except 
funeral  charges  and  expenses  of  administration;  and  any 
such  allowance,  whenever  made,  msjy,  in  the  discretion  of 
the  court  or  judge,  take  effect  from  the  death  of  the 
decedent. 

Statutes  of  1851,  p.  463,  $123;  1861,  p.  636,  $36;  1863-4,  p.  370,  $11. 

The  widow  and  children  of  an  intestate  are  entitled  to 
out  of  hiseBto|e^mtQBai^ifcifcjiMif'        '  * 

Page  86. 


I 
f 
1 

c 


1468.  When  property  is  set  apart  for  tbe  .  e  ol!  ^e 
family  in  accordance  mth  the  provisions  of  tl^i«  ^^ 
r   f  tie  decedent  left  a  .idow  or  surviving  husband 

rja  no  minor  child,  such  V^oV^^l^^^lZtUZ 
widow  or  surviving  husband.  If  *J®,f  f '^*°'  ^„_--tY 
I  Inor  child  or  children,  the  one  half  of  «-^property 
shall  belong  to  the  widow  or  surviving  husband,  ana 
snail  oeioiig  ^  shares  to  the 

t,r;'a  L«  be  mollih-  ol  n  «.»e  be  no 
'^:i  l*W.g  Lband,  *e  whole  belong,  io  the 
minor  child  or  children. 

See  generally:  Est.  of  Boland.  43  Cal.  042. 


.—        ^tJkMXt.^ 


The  wife,  if  surviving  her  husband,  takes  the  homestead  as  property  set 
apart  by  law  from  her  husband's  estate  for  her  benefit  and  that  of  her  chil- 
dren, if  there  be  any.    Oee  v.  Moore,  14  Gal.  472. 


37  OP  THE  PK0VI8I0N  FOK.  Sec.  1470. 

Sec.  1469.     (§  126.)    If,  on  the  return  of  the  inventory  ^ut«,  j-- 
of  the  estate  of  an  intestate,  it  appears  that  the  value  of  the '» g'^J^ «?" 

«  I     3    i.\^^    -w»   ^f  Af4-AA-n    Tin-nrlr AH  those  less 


of  fifteen  hundred  *5^^»f  i|" 


than  $3,000 


Page  87. 

1468.  If,  upon  the  return  of  the  inventory  of  the  es- 
tate of  an  intestate,  it  appears  that  the  value  of  the 
whole  estate  does  not  exceed  the  sum  of  fifteen  hundred 
dollars,  the  probate  court  '^ust  appoint  a  day  for  the 
hearing,  and  cause  notice  to  be  given  and  proceedings 
had,  in  the  same  manner  as  provided  in  §§  1633,  1635 
and  1638,  of  article  two,  of  chapter  ten,  of  title  two  of 
the  code  of  civil  procedure,  relating  to  the  settlement 
of  accounts.  If,  upon  the  hearing,  the  court  finds  that 
the  value  of  the  estate  does  not  exceed  the  sum  of  fif- 
teen hundred  dollars,  the  probate  judge''*,  by  a  decree 
for  that  purpose,  must  assign  for  the  use  and  support 
of  the  widow  and  minor  child  or  children,  if  there  be  a 
widow  or  minor  child;  and  if  no  widow,  then  for  the 
children,  if  there  be  any,  the  whole  of  the  estate,  after 
the  payment  of  the  expenses  of  his  last  illness,  funeral 
charges  and  expenses  of  administration.  And  there 
must  be  no  further  proceedings  in  the  administration, 
unless  further  estate  be  discovered;  and  when  it  ap- 
pears, ''•on  the  return  of  the  inventory^^  that  the  value 
of  the  whole  estate  does  not  exceed  the  sum  of  three 
thousand  dollars,  it  is  in  the  discretion  of  the  probate 
court  to  dispense  with  the  regular  proceedings,  or  any 
part  thereof,  prescribed  in  this  title,  ''•except  as  herein 
provided'*,  and  there  must  be  had  a  summary  adminis- 
tration of  the  estate,  and  an  order  of  distribution 
thereof  at  the  end  of  six*  months  after  the  issuing  of  let- 
ters. The  notice  to  creditors  must  be  given  to  present 
their  claims  within  four  months  after  the  first  publica- 
tion of  such  notice,  and  those  not  so  presented  are 
barred,  as  in  other  cases.  [Took  effect  February  15, 
1876.] 


8«e.  1474. 


SUPPORT  OF  THE  FAMILT. 


88 


AETICLE  n. 
OF  THE  HOMESTEAD. 

SscnoM  1474.  Bights  of  survivor  to  homestead.  , 

1475.  Selected  and  recorded  homestead  set  oflf  to  person  entitled. 

Sabsisting  liens  to  be  paid  by  solvent  estate. 

1476.  Appraisers  to  carve  ont  of  the  original  exceeding  five  thou- 

sand dollars  in  value,  a  homestead,  and  report  the  same. 

1477.  Report  of  the  appraisers.    Majority  and  minority,  which  niay 

be  confirmed. 

1478.  Day  to  be  set  for  confirming  or  rejecting  the  report  of  the 

appraisers.    Appeal. 

1479.  If  report  rejected,  other  appraisers  appointed.    If  again  re- 

jected, partition  suit  to  be  brought.  j^^wi 

1480.  Instead  of  dividing  the  home-*— ^      *"   ■*■*  ^^  *  ^ 


Bights  o) 
suTTivor 
komestel 
N.S. 


Page  88. 

1414     If  the  homestead  selected  by  the  husband  a^, 
wife,  or  either  of  them,  during  their  ^^f/^^^^l 
corded  while  both  were  living,  was  ««l««^^^/j^^i,L 
community  property,  it  vests  on  the  dea ^  t^^^^ 
band  or  wife,  absolutely  in  the  survivor.     If  the  nom 
stead  was  selected  from  the  separate  Property  of  eitn 
husband  or  wife,  it  vests,  on  the  death  of  the  pe^ 
from  whose  property  it  was  selected,  in  his  or  her  heu^ 
subject  to  the  power  of  the  Probate  Court  to  assign^* 
for  a  limited  period  to  the  family  of  the  decedent.  ^ 
either  case  it  is  not  subject  to  the  paj^^'^*.^*  ^ 
debt  or  liability  contracted  by  or  existing  against  tM 
husband  and  wife,  or  either  of  them,  previous  to  or  « 
the  time  of  the  death  of  such  husband  or  wife,  except 
as  provided  in  the  Civil  Code. 

When,  after  the  death  of  the  hxtsband.  the  pretnises  co^titutwgtt^ 
,an.Uy  reBidence  are  set  apart  by  fte  Probate  ^ourtjor  the  u^  of^ 
widow  and  family,  they  cease  to  be  a  part  of  the  af  «».";j"         ^ 
.nd  are  no  longer  subject  to  the  -"irol  of  ^he  a^-^^  ^  ^ 
Probate  Court.    Schadt  v.  Heppe,  45  Cal.  433.    The  *^«^ 
fn  LtinK  apart  for  the  use  of  the  famUy  of  the  deceased  hnaWw 
ZTZ^y  -hich  had  been  dedicated  as  a  !«'"'-*«'* ;^*,i 
HoLste^  Act.  does  not  change  °r  transfer  ^etUU;  nor  d^  >»  j^ 
indicate  the  qnestion  of  title.    Bich  y.  Tubbs,  41  Cal.  34.     ine  p 
potand  effect  of  an  order  of  the  Probate  Court,  f  ^l^^  "P*^'^ 
homestead,  is.  that  the  property  be  relieved  from  admrnistraUon.  ^ 

that  It  does  not  constitute  assets  of  the  estate  of  deceased.    Id. 
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See.  1477* 

tt«  o«l  J      ''''^"1/*"'  "^  *«  ^o^i-ty  where  the  homestead  is  situated,  is 
TOiedo^ri^elj^wn^Oeej^^        Cal.  477,  and  Br^nmn  v.  TPW- 

Page  89. 

1475.  If  the  homestead  selected  and  recorded  prior 
to  the  death  of  the  decedent  be  returned  in  the  in- 
ventory appraised  at  not  exceeding  five  thousand  dol- 


1a 


ra  in  vn 


lllA 


nr  -nrRA 


^o1-r>  j>|rx->v»«;«rvJ  ^^  ^^^,,z^.^^  :^ 


nrfliri  ay  a  iTr  ft  pi 


1476.  If  the  homestead,  as  selected  and  i^ecorded, 
be  returned  in  the  inventory  appraised  at  more  than 
five  thousand  dollars,  the  appraisers  must,  before  they 
make  their  return,  ascertain  and  appraise  the  value  of 
the  homestead  at  the  time  the  same  was  selected,  and 
if  such  value  exceeded  five  thousand  dollars,  or  if  the 
homestead  was  appraised  as  provided  in  the  Civil  Code, 
and  such  appraised  value  exceeded  that  sum,  the  ap- 
praisers must  determine  whether  the  premises  can  be 
divided  without  material  injury,  and  if  they  find  that 
they  can  be  thus  divided,  they  must  admeasure  and  set 
apart  to  the  parties  entitled  thereto,  such  portion  of 
the  premises,  including  the  dwelling  house,  as  will 
amount  in  value  to  the  sum  of  five  thousand  dollars, 
and  make  report  thereof,  giving  the  metes,  bounds,  and 
full  description  of  the  portion  set  apart  as  a  homestead. 
If  the  appraisers  find  that  the  premises  exceeded  in 
value,  at  the  time  of  their  selection,  the  sum  of  five 
thousand  dollars,  and  that  they  cannot  be  divided  with- 
out material  injury,  they  must  report  such  finding,  and 
thereafter  the  Court  may  make  an  order  for  the  sale  of 
the  premises  and  the  distribution  of  the  proceeds  to 
the  parties  entitled  thereto. 


are  estopped  from  setting  np  title  to  a  homestead,  which  the  law  would 
have  set  aside  to  her.    Etchebome  v.  A.uzerais,  45  Cal.  122. 

The  word  **  may  "  as  used  in  the  one  hundred  and  twenty-first  sec- 
tion of  the  act  concerning  the  estates  of  deceased  persons  is  to  be  con- 
strued as  *'  shall."    Estate  of  Ballentine,  45  Gal.  696. 


/ 
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ARTICLE  11. 
OF   THE  HOMESTEAD. 


SaonoK  1474.  Bights  of  sorviTor  to  homestead.  J 


89  OF  THE  HOMESTEAD.  see.  14T7. 

them,  are  qnestions  vhich  the  probate  conrt  has  no  jorisdiction  to  deter- 
mine. The  district  court  of  the  county  where  the  homestead  is  situated,  is 
the  only  proper  tribunal  to  hear  and  determine  these  questions.  Estate  of 
James,  23  Gal.  415. 

The  doctrine  laid  down  in  Oee  v.  Moore,  14  Cal.  477,  and  Brerman  t.  Wal- 
laoe,  25  Gal.  114,  that  the  husband  and  wife  were  not  joint  tenants  in  the 
homestead,  but  that  the  surviving  wife  took  the  homestead,  not  by  right  of 
survivorship,  but  as  property  set  apart  by  law  from  the  husband's  estate  for 
her  benefit,  applied  only  to  the  homestead  law  as  it  existed  prior  to  the 
amendment  of  1860.    McQuade  v.  Whaley,  31  Gal.  526. 

Sec.   1475.  (g  121.)  If  the  homestead  selected  and  re-  seieoteduid 
corded  prior  to  the  death  of  the  decedent,  is  returned  in  homestead 
the  inventory  appraised  at  not  exceeding  five  thousand  dol-  person  en- 
lars  in  value,  the  probate  court  must  by  order  set  it  off  to 
the  person  in  whom  title  is  vested  by  the  preceding  section. 
If  .there  are  subsisting  liens  or  encumbrances  on  the  home-  subsisting 

^"^  liens  to  be 

stead,  they  must  be  paid  out  of  the  funds  of  the  estate,  if  paid  by  soi. 

vent  estate 

there  remain  sufficient  for  that  purpose,  after  the  payment 
of  all  claims  allowed  against  the  estate. 

Statutes  of  1851,  p.  463,  $  121;  1867-«,  p.  172,  $  1;  1870.  p.  794,  J  1. 
See  section  1465,  ante,  and  cases  cited  theie. 

Sec.  1476.  If  the  homestead,  as  selected  and  recorded.  Appraisers 
is  appraised  at  more  than  five  thousand  dollars,  the  ap-oftheoHg. 

inal  exceed- 

praisers  must,  before  they  make  their  return,  admeasure  ing  $5,000 
and  set  apart  such  portion  of  the  original  homestead,  in-  homesteiid, 

^  .  1"^  _  .       ^  and  report 

eluding  the  residence,  or  such  portion  of  the  residence  as  the  same. 
does  not  exceed  five  thousand  dollars  in  value,  and  make 
report  thereof,  giving  the  metes,  bounds  and  full  descrip- 
tion of  the  property  and  appurtenances  by  them  set  apart 
as  a  homestead;  the  -  appraisers  must  at  the  same  time  re- 
port the  value  of  the  entire  house,  if  they  have  partitioned 
it;  also,  the  house  and  the  largest  portion  of  the  immedi- 
ately adjacent  land  and  buildings  which  together  do  not  ex- 
ceed five  thousand  dollars  in  value. 

Sec.  1477.  Any  two  of  the  appraisers  concurring,  may  Reportofthe 
discharge  the  duties  imposed  upon  the  three,  and  make  the  S  s^***' 
report.     A  dissenting  report  may  be  made  by  the  third  ap- 
praiser.    The  report  must  state  fully  the  acts  of  the  ap- 
praisers.    Both  reports  may  be  heard  and  considered  byMiJority 
the  court  in  determining  a  confirmation  or  rejection  of  the  ftyf^ch^' 
majority  report,  but  the  minority  report  must  in  no  case  be  SSJ^l  nS". 
confirmed. 


See.  1478.  SUPPOBT  OF  THE  FAMILY.  90 

Daytobesot     Bec.  1478.  When  the  report  of  the  appraisers  is  filed,  the 

for  confirm-  -         _         _  . 


1  *■ 
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1478.  When  the  report  of  the  appraisers  is  filed,  the 
Court  must  set  a  day  fo^  hearing  any  objections  thereto, 
from  any  one  interested  in  the  estate.  Notice  of  the 
hearing  must  be  given  for  such  time,  and  in  such  man- 
ner as  the  Court  may  direct.  If  the  Court  be  satisfied 
that  the  report  is  correct,  it  must  be  confirmed,  other- 
wise rejected.  In  case  the  report  is  rejected,  the  Court 
mar  appoint  new  appraisers  to  examine  and  report  upon 
the  homestead,  and  similar  proceedings  may  be  had  for 
the  confirmation  or  rejection  of  their  report  as  upon  the 
first  report. 

1479, 1480, 1481, 1482, 1483, 1484,  are  repealed. 


and  the  same  proceedings  for  the  confirmation  or  rejection 
thereof  must  be  had,  as  provided  in  the  two  preceding  sections. 
jectSu^i^I  If  the  report  is  again  rejected,  and  no  appeal  is  taken,  the 
Sf  te^Sgh?  court  must  direct  the  homestead  claimant  to  bring  action 
for  partition  of  the  homestead,  in  the  district  court,  and 
must  set  apart  the  homestead  as  directed  by  the  district 
court. 

See  ^tate  of  James,  cited  under  section  1474,  ardt, 

diYW^  tiie     ^^^'  1480.    Instead  of  dividing  a  house  or  the  land  em- 

wh?m*a^*^'  '^^^c^^l  i^  *^®  homestead  selected  and  recorded,  the  person 

the?J^^at*  ®^^^^®d  to  the  homestead  by  descent  has  the  right  to  pay  to 

vSE?**N  s  *^®  ©state  the  excess  of  value  at  which  the  same  is  appraised 

over  five  thousand  dollars,  and  the  court  must  make  an  order 

directing  the  executor  or  administrator  to  execute  a  deed 

therefor,  conveying  ,to  him  all  the  interest  of  the  estate 

therein.     If  the  claimant  declines  to  make  such  payment, 

and  prefers  receiving  the  value  of  the  homestead  rather  than 

a  partition  between  him  and  the  estate,  any  of  fche  heirs  or 

devisees  may  pay  the  appraised  value  and  take  a  deed  from 

the  estate  and  the  homestead  claimant.     Five  thousand 

dollars  of  the  purchase  money  must  be  paid  by  order  of  the 

court  to  the  person  entitled  to  the  homestead. 


91  OF  THE  HOMESTEAD.  «€«•  1488. 

Sec.  1481.    If  no  homestead  is  selected,  designated  and  ij  nohomc- 
recorded  prior  to  the  death  of  the  decedent,  any  of  the  lected  «nd 

*^  '  •'  recorded 


Follow  Section  1481,  Page  91. 

See  generally:  Estate  of  Boland,  43  Cal.  641. 

make  the  selection^  fhe  poarlion  liH^reof  selected  and  its  esti* 
mated  value,  and  whether  the  same  is  community  or  separ- 
ate property  of  the  decedent,  or  owned  by  decedent  as  joint 
tenant  or  tenant  in  common. 

See  Estate  of  Busse,  35  Cal.  310,  cited  under  section  1465,  ante,  and  other 
cases  cited  there. 

Sec.  1482.    If  the  land  from  which  the  selection  of  the  court  to  di- 
homestead  is  to  be  made  is  owned  by  the  decedent  as  joint  tion  suit  in 

•^  •'  thedlBtrict 

tenant,  or  tenant  m  common,  the  probate  court  must  so  court,  when. 

,     .   ^  Proceedings 

order,  and  the  executor  or  administrator  must  proceed  to  thereon. 
have  partition  thereof  made  by  action  in  the  district  court, 
as  provided  in  this  code;  and  when  partition  is  so  made  and 
certified  to  the  probate  court,  the  probate  court  must,  if  the 
portion  set*  apart  to  the  estate  does  not  exceed  five  thousand 
dollars  in  value,  set  the  same  apart  to  the  claimant,  if  en- 
titled thereto,  and  cause  the  same  to  be  recorded;  or,  if  a 
sale  is  had  of  the  land  by  decree  of  the  district  or  probate 
court,  the  proceeds  of  the  sale  belonging  to  the  estate,  not 
exceeding  five  thousand  dollars,  must  be  paid  to  such 
claimant. 

Sec.  1483.    If  the  land  and  appurtenances  from  which  J'p«'operty 

^*-  ,  is  common 

the  selection  of  a  homestead  is  sought,  is  common. or  sepa-  H^j^^^' 
rate  property  of  the  decedent,  on  filing  the  petition  the  *^^^2|Jjjt 
court  must  appoint  appraisers  and  cause  the  same  to  be  ad-  JJ^^JJ"^ 
measured,  appraised,  reported,  and  confirmed  or  rejected,  ^m»de. 
as  provided  in  the  preceding  sections  of  this  article. 

Where  commissioners  were  appointed  bj  the  conrt  to  select  and  set  apart 
as  the  homestead  a  portion  of  the  tract  of  land  mortgaged,  such  portion  to 
be  of  the  valae  of  $5,000,  in  form  as  compact  as  possible,  including  the 
place  where  the  dwelling  house  is  situated,  and  to  report  their  action  to  the 
court — and  the  commissioners,  acting  under  oath,  made  the  selection,  and 
their  report  w<is  approved:  Etdd,  that  the  proceeding  was  proper.  Moss  v. 
Warner,  10  Cal.  296. 


Sec.  1484.    PBOPEETY  EXEMPT  FBOM  EXECUTION.  92 

New  ap-  Sec.  1484.  If  it  is  made  to  appear  to  the  probate  court 
Jf^Vfi""  *^y  appraisement  of  property  constituting  the  home- 

stead, or  from  which  it  is  claimed,  is  either  too  high  or  too 
low,  or  is  unfairly  or  fraudulently  made,  the  appraisement, 
by  order  of  the  court,  must  be  annulled  and  another  had, 
as  provided  in  this  article  in  case  of  rejection  of  a  report. 
J^jJjj^oJ^  Instead  of  allowing  the  homestead  claimant,  or  other  heirs 
iwrtj^rt  »p.  or  devisees,  to  take  the  property  in  this  section  before  men- 
"^bucBrfe   *^^°®^>  ^^  i*s  appraised  value,  as  provided  in  section  four- 
id^iSn*'"  ^^^  hundred  and  eighty,  the  court  may,  in  its  discretion  or 
on  petition,  direct  a  sale  thereof  to  be  had  at  public  auction, 
after  notice  of  sale  given  as  provided  for  sales  of  real  estate 
of  a  decedent  in  the  course  of  administration,  for  the  pay- 
ment of  debts  or  legacies.    If  more  than  five  thousand  dol- 
lars is  not  bid,  no  sale  shall  take  place,  but  on  report  of  the 
facts,  the  property  must  be  set  apart  as  a  homestead. 

oosu.  to  Beg.  1485.  The  costs  of  all  proceedings  in  the  probate 
cftW™  n!1]  court,  provided  for  in  this  chapter,  must  be  paid  by  the 
penonssao-  cstatc,  as  expeuscs  of  administration.  Persons  succeeding 
righto  of^  by  purchase  or  otherwise  to  the  interests,  rights  and  title  of 
hmla  successors  to  homesteads,  or  to  the  right  to  have  home- 
»Qd  righto,   steads  set  apart  to  them,  as  in  this  chapter  provided,  have 

all  the  rights  and  benefits  conferred  by  law  on  the  person^ 

whose  interests  and  rights  they  acquire. 

certiiied  Sec.  1486.  A  Certified  copy  of  every  final  order  made  in 
certain  pursuauce  of  this  article,  by  which  a  report  is  confirmed, 
recorded,     property  assigued  or  sale  confirmed,  must  be  recorded  in 

the  office  of  the  recorder  of  the  county  where  the  homestead 

property  is  situated. 


PBOPEETY  EXEMPT  FBOM  EXECUTION. 

[From  Part  I,  Title  IX»  Chapter  I,  Code  of  Civil  Prooednre.] 

Sec.  690.  ($  219.)  The  following  property  is  exempt  from  execution, 
except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  desks  and  books,  to  the  value  of  two  hundred  dollars, 
belonging  to  the  judgment  debtor. 

2.  Necessary  household,  table  and  kitchen  furniture,  belonging  to  the 
judgment  debtor,  including  one  sewing  machine  and  one  piano,  in  actual 
use,  in  a  family,  or  belonging  to  a  woman;  stoves,  stove-pipe  and  stove  fur- 
niture, wearing  apparel,  beds,  bedding  and  bedsteads,  and  provisions, 
actually  provided  for  individual  or  family  use,  sufficient  for  one  month. 

3.  The  farming  utensils  or  implements  of  husbandry  of  the  judgment 
debtor;  also,  two  oxen,  or  two  horses,  or  two  mules,  and  their  harness,  one 
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cart  or  -wagon,  and  food  for  snch  oxen,  boTses,  or  mnles,  for  one  month;  also, 
all  seed  grain  or  Tegetables  actually  provided,  reserved  or  on  hand,  for  the 
purpose  of  planting  or  sowing  at  any  time  within  the  ensning  six  months, 
not  exceeding  in  value  the  sum  of  two  hundred  dollars. 

4.  Tools  or  implements  of  a  mechanic  or  artisan  necessary  to  carry  on 
bis  trade;  the  notarial  seal  and  records  of  a  notary  public;  the  instruments 
and  chests  of  a  surgeon,  physician,  surveyor  and  dentist,  necessary  to  the 
exercise  of  their  profession,  with  tiieir  scientific  and  professional  Ubraries; 
the  law  professional  libraries  and  office  furniture  of  attorneys,  counsellors 
and  judges,  and  the  libraries  of  ministers  of  the  gospel. 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value  the  sum  of 
five  hundred  dollars;  also,  his  sluices,  pipes,  hose,  windlass,  derricks,  cars, 
pumps,  tools,  implements  and  appliances  necessary  for  carrying  on  any  kind 
of  mining  operations,  not  exceeding  in  value  the  aggre^te  sum  of  five  hun- 
dred dollars,  and  two  horses,  mules  or  oxen,  with  their  harness;  and  food 
for  such  horses,  mules  or  oxen,  for  one  month,  when  necessary  to  be  used  in 
any  whim,  windlass,  derrick,  car,  pump  or  hoisting  gear. 

6.  Two  oxen,  two  horses^  or  two  mules  and  their  harness;  and  one  cart 
or  wagon,  one  dray  or  truck,  one  coupee,  one  hack  or  carriage  for  one  or 
two  horses,  by  the  use  of  which  a  cartman,  drayman,  truckman,  huckster, 
peddler,  hackman,  teamster  or  other  laborer,  habitually  earns  his  living;  and 
one  horse,  with  vehicle  and  harness,  or  other  equipments,  used  by  a  physi- 
cian, 8ui|^eon  or  minister  of  the  gospel  in  making  his  professional  visits, 
with  food  for  such  oxen,  horses  or  mules  for  one  month. 

7.  Four  cows  with  their  sucking  calves  and  four  hogs  with  their  sucking 
pigs. 

b.     Poultry,  not  exceeding  in  value  fifty  dollars. 

9.  The  earnings  of  the  judgment  debtor  for  his  personal  services  rendered 
at  any  time  within  thirty  days  next  preceding  the  levy  of  execution  or  levy  of 
attachment,  when  it  appears,  by  the  debtor's  affidavit  or  otherwise , that  such 
earnings  are  necessary  for  the  use  of  his  family  residing  in  this  State,  sup- 
ported whollv  or  in  part  by  his  labor. 

10.  The  snares  held  by  a  member  of  a  homestead  association,  duly  in- 
corporated, not  exceeding  in  value  one  thousand  dollars;  if  the  person  hold- 
ing the  share  is  not  the  owner  of  a  homestead  under  the  laws  of  this  State. 

11.  All  moneys,  benefits,  privileges,  or  immunities,  accruing  or  in  any 
manner  growing  out  of  any  hfe  insurance  on  the  life  of  Ihe  debtor,  made  in 
any  company  incorporated  under  the  laws  of  this  State,  if  the  aiinual  pre- 
miums p -lid  do  not  exceed  five  hundred  dollars. 

12.  AH  fire-engines,  hooks  and  ladders  with  the  carts,  trucks  and  carriages, 
hose,  buckets,  implements  and  apparatus  thereto  appertaining,  and  all  furni- 
ture and  uniforms  of  any  fire  company  or  department,  organized  under  any 
law  of  this  State. 

13.  All  arms,  uniforms  and  accoutrement  required  by  law  to  be  kept  by 
any  person. 

14.  All  court  houses,  jails,  public  offices  and  buildings,  lots,  grounds  and 
personal  property,  the  fixtures,  furniture,  l)ooks,  papers  and  appurtenances 
pelonging  and  pertaining  to  the  court  house,  jail  and  public  offices,  belong- 
ing to  any  county  of  this  State;  and  all  cemeteries,  public  squares,  parks  and 
places,  public  buildings,  town-halls,  markets,  buildings  for  the  use  of  the 
fire  departments  and  militai'y  organizations,  and  the  lots  and  grounds  thereto 
belonging  and  appertaining,  owned  or  held  by  any  town  or  incorporated  city, 
or  dedicated  by  such  town  or  city  to  health,  ornament  or  public  use,  or  for 
the  use  of  any  fire  or  military  company  organized  under  the  laws  of  this 
State;  but  no  article  or  species  of  property  mentioned  in  this  section  is 
exempt  from  execution  issued  upon  a  judgment  recovered  for  its  price  or  upon 
a  mortgage  thereon. 
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^An  Act  to  amend  an  Act  entitled  "  An  Act  to  regalate  procee'dings  in 
civil  cases  in  the  Courts  of  Justice  in  this  State."  Passed  April  29th, 
1851.    Approved  AprU  1,  1872.]     (a) 

Section  1.  Section  two  handred  and  nineteen  of  the  above  entitled  act  is 
amended  to  read  as  follows : 

^  219.  The  following  property  shall  be  exempt  from  execution,  except  as 
herein  otherwise  specially  provided : 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two  hundred  dollars, 
belonging  to  the  judgment  debtor. 

2.  Necessary  household  table  and  kitchen  furniture  belonging  to  the  judg- 
ment debtor,  including  one  sewing  machine,  stoves,  stove-pipe,  and  stove 
furniture,  wearing  apparel,  beds,  bedding,  and  bedsteads,  provisions  actu- 
ally provided  for  individual  or  family  use,  sufficient  for  three  months,  and 
two  cows  and  their  sucking  calves,  and  food  for  such  cows  for  one  month. 

3.  The  farming  utensils  or  implements  of  husbandnr  of  the  judgment 
debtor;  also  two  oxen,  or  two  horses,  or  two  mules,  and  their  harness,  four 
cows  with  their  sucking  calves,  five  head  of  hogs,  two  dozen  domestic  fowls, 
one  cart  or  wagon,  and  food  for  such  oxen,  horses,  mules,  cows,  hogs,  or 
fowls,  for  one  month;  also,  all  seed,  grain,  or  vegetables  actually  provided, 
reserved,  or  on  hand  for  the  purpose  of  planting  or  sowing  at  any  time 
within  the  ensuing  six  months,  n9t  exceeding  in  value  the  sum  of  two  hun- 
dred dollars. 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  necessary  to  carry  on 
his  trade;  the  notarial  seal  and  records  of  a  notary  public;  the  implements 
and  chest  of  a  surgeon,  physician,  surveyor  or  dentist,  necessary  for  the 
exercise  of  their  profession,  with  their  scientific  and  professional  libraries; 
the  law  libraries  of  attomevs  and  counsellors,  and  the  libraries  of  ministers 
of  the  gospel,  editors,  scnool  teachers,  and  professors  of  music;  also  the 
musical  instruments  of  a  professor  of  music. 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value  the  sum  of 
five  hundred  dollars;  also  his  sluices,  pipes,  hose,  windlass,  derrick,  cars, 
pumps,  tools,  implements  and  appliances  necessary  for  carrying  on  any 
kind  of  mining  operations,  not  exceeding  in  value  the  aggregate  sum  of  five 
hundred  dollars,  and  two  horses,  mules  or  oxen,  with  their  harness;  and 
food  for  such  horses,  mules  or  oxen,  for  one  month,  when  necessary  to  be 
used  in  any  whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear;  and  also, 
his  mining  claim  actually  worked  by  him,  not  exceeding  in  vcdue  the  sum  of 
one  thousand  dollars. 

6.  Two  oxen,  two  horses,  and  two  mules  and  their  harness;  'and  one  cart 
or  wagon;  one  dray  or  truck,  one  coupee,  one  hack  or  carriage,  for  one  or 
two  horses,  by  the  use  of  which  a  cartman,  drayman,  truckman,  huckster, 
peddler,  hackman,  teamster,  or  other  laborer,  habitually  earns  his  living; 
and  one  horse,  with  vehicle  and  harness,  or  other  e<^uipments  used  by  a 
physician,  surgeon,  or  minister  of  the  gospel,  in  making  his  professional 
visits;  with  food  for  such  oxen,  horses,  or  mules,  for  one^month. 

7.  All  fire  engines,  hooks  and  ladders,  with  the  carts,  trucks,  and  car- 
riages, hose,  buckets,  implements  and  apparatus  thereto  appertaining,  and 
all  furniture,  uniforms  of  any  fire  company  or  department  organized  under 
any  law  of  this  State. 

8.  All  arms,  uniforms,  and  accoutrements,  required  by  law  to  be  kept  by 
any  person,  and  one  shot  or  rifle  gun. 

9.  All  court  houses,  jails,  public  offices  and  buildings,  lots,  grounds  and 
personal  property,  the  fixtures,  furniture,  books,  papers  and  appurtenances 

(a)  KoTE.— This  amendatoiy  act  of  the  late  Practice  act  ia  here  inserted  as  it  has  not  yht 
been  decided  by  the  Supreme  Court  of  this  State,  whether  the  exemptions  firom  execution 
provided  by  the  Ckxle  or  those  provided  by  the  amendinents  are  In  force.  Judge  Stanley 
of  the  County  Court  of  San  Francisco  in  a  recent  case  held,  that  section  447d  of  the  Political 
Code  providing  that  any  law  passed  at  the  legislative  sesttion  of  1871-2,  which  contravenes  or 
is  inconsistent  with  the  provisions  of  either  of  the  four  codes,  must  prevail  does  not  apply  to 
such  aotif  passed  at  said  session  as  were  merely  amendatory  of  previously  existing  law,  but 
that  it  only  applied  to  entirely  new  enactments.  The  decisionfi  of  the  Supreme  Court  is, 
however  necessary  to  a  final  settlement  of  this  question. 
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belonging  and  pertaining  to  the  conrt  honse,  jail,  and  pnblic  offices  belong- 
ing to  any  county  of  this  State;  and  all  cemeteries,  pubUc  squares  and 
S laces,  public  buildings,  town  halls,  markets,  buildings  for  the  use  of  fire 
epartments  and  military  organizations,  and  the  lots  and  grounds  thereto 
belonging  and  appertaining,  owned  or  held  by  any  town  or  incorporated 
city,  or  dedicated  oy  such  town  or  city  to  health,  ornament  or  public  use,  or 
for  the  use  of  any  fire  or  military  company  organized  under  the  laws  of  this 
State;  but  no  article  or  species  of  property  mentioned  in  this  section  is  ex- 
empt from  execution  issued  upon  a  judgment  recovered  for  its  price,  or 
upon  a  mortgage .  thereon. 

10.  The  earnings  of  the  judgment  debtor  for  his  personal  service  rendered 
at  any  time  within  thirty  days  next  preceding  the  levy,  execution  or  levy  of 
attachment,  when  it  appears  by  the  debtor's  affidavit,  or  otherwise,  that 
such  earnings  are  necessary  for  the  use  of  his  family  residing  in  this  State, 
supported  wholly  or  in  part  by  his  labor. 

11.  The  shares  held  by  a  member  of  a  homestead  association  duly  incor- 
porated, not  exceeding  in  value  one  thousand  dollars,  if  the  person  holding 
the  shares  is  not  the  owner  of  a  homestead  under  the  laws  of  this  State;  all 
tbs  nautical  instruments  and  wearing  apparel  of  any  master,  officer  or  sea- 
man, of  any  steamer,  or  other  vessel. 

Sec.  2.    This  act  shall  take  effect  immediately. 


OP  HOMESTEADS. 
The  following  is  taken  from  Title  V,  Part  IV,  Division  II  of  the  Civil  Code. 

CHAPTER  I. 
GENERAL  PROVISIONS. 

Sec.  1237.    The  homestead  consists  of  a  quantity  of  laud,  on  which  the  HomMtoad, 
cbiimant  resides,  selected  as  in  this  title  provided.  confute** 

Sec.  1238.     It  may  be  selected  by  the  claimant  from  any  land  in  the  pos-  From  what 

session  of  the  claimant,  or  of  the  husband  of  the  claimant.  ^^  maybe 

'  carved. 

Sec.  1239.    The  husband  cannot  select  a  homestead  from  the  separate  From'  what 

property  of  the  wife.  Jio*- 

Sec.  1240.    The  homestead  is  exempt  from  execution  or  forced  sale,  except  Exempt 
as  in  this  title  provided.  J^^  '^'f^d 

Sec.  1241.    The  homestead  is  subject  to  execution  or  forced  sale  in  satis-  Bubjeot  to 
faction  of  judgments  obtained:  when. 

1.  Before  the  "  Declaration  of  Homestead"  was  filed  for  record,  and  which 
constitute  liens  upon  the  land  out  of  which  the  homestead  is  carved ; 

2.  On  debts  secured  by  mechanics*,  laborers',  or  vendors',  liens  on  the 
land; 

3.  On  debts  secured  by  mortgages  upon  the  land,  executed  and  acknowl- 
edged by  (he  husband  and  wife,  or  an  unmarried  claimant; 

4.  On  debts  secured  by  mortgages  on  the  land,  executed  and  recorded 
before  the  **  Declaration  of  Homestead,"  was  filed  for  record. 


Sec.  1242.    The  homestead  of  a  married  person  cannot  be  conveyed  or  How  con- 
incumbered  unless  the  instiTiment  by  which  it  is  conveyed  or  incumbered  is  ▼*'y®d  orl 
executed  and  acknowledged  by  both  husband  and  wife.  ^"™  ® 


Sec.  1243.    A  homestead  can  be  abandoned  only  by  a  declaration  of  How  aban- 
abandonment,  or  a  grant  thereof,  executed  and  acknowledged:  doned. 

1.  By  the  husband  and  wife,  if  the  claimant  is  married; 

2.  By  the  claimant  if  unmarried. 

«  Sec.  1244.    A  declaration  of  abandonment  is  effectual  only  from  the  time  fame, 
it  is  filed  in  the  office  in  which  the  homestead  was  recorded. 
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ProoeedingB  Sec.  1245.  When  an  execution  for  the  enforcement  of  a  judgment  ob- 
it" ^'^  biAt  ^^^^  ^^  ^  ^^^^  ^^^  within  the  classes  enumerated  in  section  1241,  is  levied 
homeSei^  npou  the  homestead,  the  judgment  creditor  may  apply  to  the  county  judge  of 

the  county  in  which  the  homestead  is  situated  for  the  appointment  of  persons 

to  appraise  the  value  thereof. 

Same.  Sbo.  1246.    The  application  must  be  made  upon  a  yerified  petition,  show- 

ing, 

1.  The  fact  that  an  execution  has  been  levied  upon  the  homestead; 

2.  The  name  of  the  claimant; 

3.  That  the  value  of  the  homestead  exceeds  the  amount  of  the  homestead 
exemption. 

Same.  Sec.  1247.    The  petition  must  be  filed  with  the  clerk  of  the  county  court. 

Same.  Sec.  1248.    A  copy  of  the  petition  with  a  notice  of  the  time,  and  place  of 

hearing,  must  be  served  upon  the  claimant,  at  least  two  days  before  the 
hearing. 

q^mtk,  ^^^'  1249.    At  the  hearing  the  judge  may,  upon  proof  of  the  service  of  a 

copy  of  the  petition  and  notice,  and  of  the  facts  stated  in  the  petition,  ap- 
point three  disinterested  residents  of  the  county  to  appraise  the  value  of  the 
homestead. 

gi^e^  Sec.  1250.    The  persons  appointed,  before  entering  upon  the  performance 

of  their  duties,  must  take  an  oath  to  faithfully  perform  the  same. 

Same.  Sec.  1251.    They  must  view  the  premises  and  appraise  the  value  thereof, 

and  if  the  appraised  value  exceeds  the  homestead  exemption,  the^r  n^ust 
determine  whether  the  land  claimed  can  be  divided  without  materisd  injury. 

Same.  ^^^*  1^52.    Within  fifteen  days  after  their  appointment  they  must  make 

to  the  judge  a  report  in  writing,  which  report  must  show  the  appraised  value 
and  their  determination  upon  the  matter  of  a  division  of  the  land  claimed. 

g,^^  Sec.  1253.    If,  from  the  report,  it  appears  to  the  judge  that  the  land 

claimed  can  be  divided  without  material  injury,  he  must,  by  an  order,  direct 
the  appraisers  to  set  off  to  the  claimant  so  much  of  the  land,  including  the 
residence,  as  will  amount  in  value  to  the  homestead  exemption,  and  the 
execution  may  be  enforced  on  the  remainder  of  the  land. 

Qtaxi9,  ^^^'  ^^^'    ^^f  ixom  the  report,  it  appears  to  the  judge  that  the  land 

claimed  exceeds  in  value  the  amount  of  the  homestead  exemption,  and  that 
it  cannot  be  divided,  he  must  make  an  order  directing  its  sale  under  the 
execution.  • 

guQe.  ^^^-  12SS*    At  such  sale  no  bid  must  be  received  unless  it  exceeds  the 

amount  of  the  homestead  exemption. 

Same.  ^^^'  ^2^6*    ^  ^^  Bale  is  made,  the  proceeds  thereof,  to  the  amount  of 

the  homestead  exemption,  must  be  paid  to  the  claimant,  and  the  balance 
applied  to  the  satisfaction  of  the  execution. 

Aftcx*  Bale  * 

moneyequal      Seo.  1257.    The  money  paid  to  the  claimant  is  entitled  to  all  the  proteo- 

to  homf^       tion  against  legal  process,   and  the  voluntary  disposition  of  the  husband 

stead  ex-      which  the  law  gives  to  the  homestead, 
emption  ® 

protected.        g^^^  1258.    The  court  must  fix  the  compensation  of  the  appraisers,  not  to 

SSn  of°**"    ®*ceed  five  dollars  per  day  each  for  the  time  actually  engaged. 

Sec.  1259.    The  execution  creditor  must  pay  the  costs  of  these  proceed- 
Costs.  ij^gg  ^Q  ^^Q  gpg^  instance;  but  in  the  cases  provided  for  in  sections  1253  and 

1254  the  amount  so  paid  must  be  added  as  costs  on  execution,  and  collected 
accordingly. 

Who  may         ^^^*  l^^O.    Homesteads  may  be  selected  and  claimed: 

select  home-     },    Of  not  exceeding  five  thousand  dollars  in  value  by  any  head  of  a 

stead,  value  family. 

^'*  2.    Of  not  exceeding  one  thousand  dollars  in  value  by  any  other  person* 
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Sbo.  1261.    The  phrase  "head  of  a  family,"  as  in  this  title,  inclades  Head  of 
within  its  meaning:  family  de- 

1.  The  husband.  *^«*- 

2.  The  wife. 

3.  Every  person  who  was  residing  on  the  premises  with  him  or  her  and 
under  his  or  her  care  and  maintenance,  either: 

First — His  or  her  minor  child,  or  the  minor  child  of  his  or  her  deceased 
wife  or  husband: 

Second — A  minor  brother  or  sister,  or  the  minor  child  of  a  deceased  brother 
or  sister; 

Third — A  father,  mother,  grandfather  or  grandmother; 

Fourth — The  father,  mother,  grandfather  or  grandmother  of  a  deceased 
husband  or  wife; 

Fifth — An  unmarried  sister,  or  any  other  of  the  relatives  mentioned  in 
this  section  who  have  attained  the  age  of  majority  and  are  unable  to  take 
care  of  or  support  themselves. 


CHAPTEB  n. 
HOMESTEAD  OF  THE  HEAD  OF    A  FAMILY. 

Sso.  1262.    The  husband  and  wife,  or  either  of  them,  or  other  head  of  a  Mode  of 
family,  in  the  selection  of  the  homestead,  must  execute  and  acknowledge,  in  seleotlon. 
the  same  manner  as  a  grant  of  real  property  is  acknowledged,  a  declaration 
of  homestead. 

Sec.  1263.    The  "  Declaration  of  Homestead  ^' must  contain :  Deciarft'iou 

1.  A  statement  of  the  facts  that  show  the  person  making  it  to  be  the  head  ^  ^''otu- 
of  a  family;  "*"•**• 

2.  A  statement  that  the  person  making  it  is  residing  on  the  land,  and 
claims  it  as  a  homestead; 

3.  A  description  of  the  land; 

4.  An  estimate  of  its  actual  cash  value. 

Skc.  1264.    The  declaration  must  be  recorded  in  the  office  of  the  recorder  Declaration 

of  the  county  in  which  the  land  is  situated.  must  he 

recorded. 
Sec.  1265.    From  and  after  the  time  the  declaration  is  filed  for  record,  the  Tenure  by 
land  therein  described  is  a  homestead,  and  if  the  declaration  wa^  made  by  a  which 
married  person,  the  land  is  thereafter  by  thp  spouses  held  in  joint  tenancy,  homf  stead 
and  on  the  death  of  either  of  the  spouses,  and  subject  to  no  other  liability 
than  such  as  exists  or  has  been  created  under  the  provisions  of  this  tiUe,  it 
descends  in  and  the  title  at  once  vests  to  the  survivor. 


CHAPTEB  in. 
HOMESTEAD  OF  OTHER  PERSONS. 

Sec.  1266.    Any  person  other  than  the  head  of  a  family,  in  the  selection  Mode  of 
of  a  homestead,  must  execute  and  acknowledge,  in  the  same  manner  as  a  selectioti. 
grant  ot  real  property  is  acknowledged,  a  Decls^ation  of  Homestead. 

Sec.  1267.    The  declaration  must  contain  everything  required  by  the  l>«ciaration 
second,  third  and  fourth  subdivisions  of  section  1263.  stead™* 

Sec.  1268.    The  declaration  must  be  recorded  in  the  office  of  the  county  DecUntioa 

recorder  of  the  county  in  which  the  land  is  situated.  moat  be 

"  recorded. 

Sec.  1269.    From  and  after  the  time  the  declaration  is  filed  for  record,  the  EflTectof 
land  described  therein  is  a  homestead.  AUng  for  ra- 

„  onrd  the  de- 

'  cisratloo  of 

homoBtead. 
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CHAPTER  VI. 

OF  CLAIMS  AGAINST  THE  ESTATE. 

« 
Sbotion  1490.  Notice  to  creditors.    Additional  notice. 

1491.  Time  expressed  in  the  notice. 

1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made. 

1493.  Time  within  which  claims  agaii^t  an  estate  mnstbe  presented. 

1494.  Claims  to  be  sworn  to,  and  when  allowed,  to  bear  same  inter- 

est as  judgments. 

1495.  Probate  judge  may  present  claim,  and  action  thereon. 

1496.  Allowance  and  rejection  of  claims.  * 

1497.  Approved  claims  or  copies  to  be  filed.   Claims  secured  by  liens 

may  be  described.    Lost  claims. 

1498.  Bejected  claims  to  be  sued  for  within  three  months. 

1499.  Claims  barred  by  statute  of  limitations.    When  and  who  pro- 

bate judge  may  examine. 

1500.  Claims  must  be  presented  before  suit. 
3501.  Time  of  limitation. 

1502.  Claims  in  action  pending  at  time  of  decease. 
*  1503.  Allowance  of  claim  in  part. 

1504.  Effect  of  judgment  against  executor. 

1505.  Elxecution  not  to  issue  after  death.    If  one  is  levied  the  prop- 

erty may  be  sold. 

1506.  What  judgment  is  not  a  lien  on  real  property  of  estate. 

1507.  May  refer  doubtful  claims.    Effect  of  referee's  allowance  or 

rejection. 

1508.  Trial  by  referee,  how  confirmed  and  its  effect. 

1509.  Liability  of  executor,  etc.,  for  costs. 

1510.  Claims  of  executor,  etc.,  against  estate. 

1511.  Executor  neglecting  to  give  notice  to  creditors  to  be  removed. 

1512.  Executor  to  return  statement  of  claims. 

Notice  to  Sec.  1490.  (§128.)  Every  executor  or  administrator 
must,  immediately  after  his  appointment,  cause  to  be  pub- 
lished in  some  newspaper  of  the  county,  if  there  be  one,  if 
not,  then  in  such  newspaper  as  may  be  designated  by  the 
court,  a  notice  to  the  creditors  of  the  decedent,  requiring 
all  persons  having  claims  against  him  to  exhibit  them,  with 
the  necessary  vouchers,  to  the  executor  or  administrator,  at 
the  place  of  his  residence  or  business,  to  be  specified  in  the 
notice;  such  notice  must  be  published  as  often  as  the  judge 
or  court  shall  direct,  but  not  less  than  once  a  week  for  four 
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weeks;  the  court  or  judge  may  also  direct  additional  notice  ^J^j^®^*^ 
by  publication  or  posting.     In  case  such  executor  or  admin- 
istrator resigns,  or  is  removed  before  the  time  expressed  in 
the  notice,  his  successor  must  give  notice  only  for  the  unex- 
pired time  allowed  for  such  presentation,  (a) 

Statutes  of  1851,  p.  464,  $$  126-8;  1861,  p.  636,  $38. 


FoUow  Section  1490,  Page  99. 

If  the  wife,  to  secure  the  debt  of  the  husband,  mortgage  her  separate 
property,  and  the  husband  dies,  and  the  holder  fails  to  present  the 
claim  for  allowance,  and  the  mortgage  is  afterwards  enforced;  whether 
the  widow  has  a  contingent  claim  which  she  may  afterwards  enforce 
against  the  estate  spoken  of,  but  not  decided.  Sichel  y.  Carrillo,  42 
Cal.  497. 

lendered.    FaBon  t.  BtsOar,  21  Cal.  24. 

The  word  "  claim,"  as  used  in  the  act  conoeming  the  estates  of  deceased 
persons,  when  it  speaks  of  claims  against  an  estate,  is  broad  enough  to  in- 
clude a  mortgage.    EUis  y.  PolkemuSt  27  Gal.  350. 

A  note  secured  by  mortgage  is  a  claim  against  the  estate,  but  the  mortgage 
given  to  secure  the  note  is  not  such  claim.    Ibid,    ' 

The  word  ''claim,"  as  used  in  the  one  hundred  and  thirty-first  section,  in- 
cludes mortgages  as  well  as  claims  at  large  against  the  estate.    Ibid, 

Such  a  demand  (for  facts  see  same  case  cited  under  section  1493,  post,) 
is  not  a  "claim,"  in  the  sense  of  the  statute,  against  the  estate  of  the 
deceased.  Suit  was  properly  brought  in  the  district  court,  and  the  adminis- 
trator was  a  proper  party  for  the  purpose  of  liquidating  the  amount  of  the  in- 
debtedness.   Carr  v.  Caldwell,  10  Cal.  380. 

ZiStoppeL— A  claimant  is  estopped  by  his  own  act  in  presenting  a  claim  to 
the  administrator  for  allowance  from  denying  that  he  had  notice  of  the  grant 
of  administration,  and  in  such  case,  it  is  immaterial  whether  publication  was 
made  or  not.    Danzey  v.  Swinney,  7  Texas,  617. 

AdvertiBement,  effect  of— The  advertisement  for  claims  protects  the 
executor  in  case  of  distribution  after  the  advertisement  has  expired.  Claylcm 
T.  Wardea,  2  Brad.  1. 

NcUce  to  proper  ptutiee. — ^The  allegations  in  a  petition  for  administra- 
tion are  not  sufficient  to  give  the  court  jurisdiction,  unless  the  proper  notice 

(a)  NoTK.— (From  Code  of  Civil  Procedure.}— Sso.  1205.  In  case  of  death  of  any  em- 
ployer, the  wagea  of  each  miner,  mechanic,  salesman,  clerk,  servant  and  laborer,  for  aer- 
vicea  rendered  within  the  forty  days  next  preceding  the  death  of  the  employer,'  not  exceed- 
ing one  hundred  dollars,  rauk  in  priority  next  after  the  funeral  expenses,  expenses  of 
the  last  sickness,  the  charges  and  expenses  of  administering  upon  the  estate,  and  the  allow, 
ance  to  the  widow  and  infant  children,  and  must  be  paid  before  other  claims  against  the 
estate  of  the  deceased  person. 

(From  Oivil  €k)de.>— 8kc.  205.    If  a  parent  chargeable  with  the  support  of  a  child  dies^ 

leaving  it  chargeable  to  the  county,  and  leaving  an  estate  sufficient  for  its  supi>ort,  the 

supervisors  of  the  county  may  claim  provision  for  its  support  from  the  parent's  estate  by 

civil  action  and  for  this  purpose  may  have  the  same  remedies  as  any  creditor  against  that 

estate,  and  against  the  heirs,  devisees,  and  next  of  kin  of  the  parent. 
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be  giTen  to  bring  the  proper  parties  before  the  court.  But  if  proper  notice 
was  in  fad  given,  and  tfui  proof  was  merely  defective,  it  would  seem  compe- 
tent for  the  court  to  receive  another  affidavit  of  the  clerk,  and  file  the  same 
nunc  pro  tunc,    Beckett  v.  Selover,  7  Gal.  215. 

Creditor. — Iilinitation. — If  the  creditor  of  a  deceased  person  would  pre- 
serve his  claim  against  the  estate  of  deceased,  to  be  paid  in  the  course  of  the 
administration,  he  must  present  it  to  the  personal  representative  of  the  de- 
ceased, as  required  by  the  statute,  otherwise  it  becomes  barred  forever — that 
is,  it  becomes  barred  as  a  claim  against  the  estate,  and  no  action  can  be 
maintained  thereon.  But  if  he  have  in  his  possession  property,  which  by- 
contract  he  holds  as  his  security  for  the  payment  of  the  amount  due  him,  he 
does  not  lose  his  right  to  retain  it  in  pursuance  of  the  terms  of  his  contract, 
because  he  fails  to  present  his  claim  against  the  estate.  Wright  v.  Ross,  36 
Oal.  414. 

Services  rendered  and  mcixey  advanced  at  request  of  administrator. 
Services  rendered  and  money  advanced  at  the  request  of  an  administrator 
for  the  benefit  of  an  estate,  do  not  constitute  claims  against  the  estate  within 
the  meaning  of  sections  128  to  140  inclusive  of  the  probate  act.  The  claims 
therein  referred  to  are  such  as  accrued  against  the  intestate  in  his  lifetime,  or 
resulted  directly  from  contracts  made,  or  acts  performed,  or  wrongfully 
omitted  to  be  performed,  during  his  lifetime.    Oumee  v.  Maloney^  38  Cal.  85. 

Claims,  "when  may  be  presented. — Claims  against  an  estate  may  be  pre- 
sented to  the  executor  or  administrator  thereof  before  his  publication  of 
notice  to  creditors  to  present  their  claims.  Rickeison  v.  Richardson,  19  Cal. 
330. 

Time  ex.         Sec.  1491.     (§128.)    The  time  expressed  in  the  notice 
the  notice,   must  be  ten  months  after  its  first  publication,  when  the  es- 
tate exceeds  in  value  the  sum  of  ten  thousand  dollars,  and 
four  months  when  it  does  not. 

Compare  section  1469,  ante. 

Copy  and  Sec.  1492.  (§  130.)  After  the  notice  is  given,  as  required 
•  ^[^x^^  by  the  preceding  section,  a  copy  thereof,  with  the  affidavit 

SJS^I^ade.  o^  <i^®  publication,  or  of  publication  and  posting,  must  be 
filed,  and  upon  such  affidavit  or  other  testimony  to  the 
satisfaction  of  the  court,  an  order  or  decree  showing  that 
due  notice  to  creditors  haS  been  given,  and  directing  that 
such  order  or  decree  be  entered  in  the  minutes  and 
recorded,  must  be  made  by  the  court. 

Statutes  of  1851,  p.  464,  ^29;  1861,  p.  636.  $39. 

Time  within  Sec.  1493.  (§130.)  If  a  claim  is  not  presented  within 
Claims  the  time  limited  in  the  notice,  it  is  barred  forever,  except 
^tate'mast  as  follows:  If  it  is  not  then  due,  or  if  it  is  contingent,  it 
nenfS!  may  be  presented  within  one  month  after  it  becomes  due  or 
absolute;  when  it  is  made  to  appear  by  the  affidavit  of  the 


hs 
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1483.  If  a  claim  arising  upon  a  contract  heretofore 
made,  be  not  presented  within  the  time  limited  in  the 
notice,  it  is  barred  forever,  except  as  follows :  If  it  be 
not  then  due,  or  if  it  be  contingent,  it  may  be  presented 
within  one  month  after  it  becomes  due  or  absolute;  if 
it  be  made  to  appear  by  the  affidavit  of  the  claimant, 
to  the  satisfaction  of  the  executor  or  administrator,  and 
the  Probate  Judge,  that  the  claimant  had  no  notice,  as 
provided  in  this  chapter,  by  reason  of  being  out  of  ^the 
State,  it  may  be  presented  any  time  before  a  decree  of 
distribution  is  entered.  A  claim  for  a  deficiency  re- 
maining unpaid  after  a  sale  of  property  of  the  estate 
mortgaged  or  pledged,  must  be  presented  within  one 
month  after  such  deficiency  is  ascertained.  All  claims 
arising  upon  contracts  hereafter  made,  whether  the 
same  be  due,  not  due,  x>r  contingent,  must  be  presented 
within  the  time  limited  in  the  notice;  and  any  claim  not 
so  presented,  is  barred  forever;  provided,  however,  that 
when  it  is  made  to  appear  by  the  affidavit  of  the  claim- 
ant, to  the  satisfaction  of  the  executor  or  administrator, 
and  the  Probate  Judge,  that  the  claimant  had  no  notice 
as  provided  in  this  chapter,  by  reason  of  being  out  of 
the  State,  it  may  be  presented  at  any  time  before  a  de- 
cree of  distribution  is  entered. 

See  generally:  Sichel  v.  Garillo,  42  Gal.  497;  People  y.  Olvera,  43 
Gal.  494. 

whole  period  of  pnDttcation  oi  tne  nonce  w>  creoiiore,  ana  uhm  uu  mciuiu 

knowledge  of  the  publication,  may  present  his  claim  to  the  administrator  at 
any  time  before  the  decree  of  distribution  is  entered.  No  other  proof  of 
absence  will  be  required  than  his  own  affidavit.  Nor  wUl  his  time  for  filing 
the  claim  be  limited  by  the  fact  of  his  return  to  the  State  before  the  expira- 
tion of  the  ten  months,  within  which,  by  the  terms  of  the  notice,  claims 
were  required  to  be  presented.     CuUerton  v.  Mead,  22  Gal.  95. 

Claims  of  surviving;  partner,  when  to  be  presented.  —The  claim  of  a 
surviving  partner  for  advances  to  the  partnership  should  not  be  presented 
to  the  administrator  of  the  deceased  partner  for  allowance,  until  the  partner- 
ship aflfairs  are  wound  up;  and  it  may  be  thus  presented  at  any  time  within 
ten  months  after  the  partnership  affairs  are  settled,  and  if  rejected,  suits 
may  be  brought  on  it  at  any  time  within  three  months  after  its  rejection. 

Qlmson  v.  While,  34  Gal.  258. 

daims  not  presented  to  adminlsUator.— An  objection  that  a  claim 
against  the  estate  of  the  intestate  has  not  been  presented  to  the  administra- 
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tor  for  allowance  or  rejection,  if  not  made  in  the  court  below,  cannot  l>e  raised 
in  the  supreme  court.    Colenian  v,  Woodworiht  28  Cal.  667. 

A  claim,  verified  but  not  presented  to  the  executor,  is  no  charge  upon  the 
estate.    Pico  v.  De  la  Churra,  18  Cal.  422. 

Contingent  claima. — The  statute  d^es  not  provide  for  the  approval  of  a 
contingent  claim;  and  where  such  claim  is  presented  to  the  execuio^and  the 
probate  judge,  and  is  by  them  allowed,  such  allowance  does  not  give  validity 
to  the  claim  as  a  judgment  against  the  estate.    Ibid 

Contingent  claims  and  claims  not  due  do  not  come  within  the  first  clause 
of  section  one  hundred  and  thirty  atK>ve  named,  they  may  be  presented  to  the 
executor,  etc.,  within  ten  mgnths^  after  becoming  due  or  absolute;  blit,  after 
becoming  due  or  absolut^^  w^y^mtist  be  presented  according  to  the  statute. 
Ibid.  \    •  \  ^  " 

'*  We  see  in  i3ie^ne*<hunmred  and  thirtieth  section  no  authority  for  the  pre- 
sentation 9rji*€0*i|6ifgent  claim  or  a  claim  not  due.  The  plain  effect  of  this 
sectiorCifiL  tb^i^^ore  all  claims  which  art  due,  unless  such  claims  be  presented 
aff'Jhereili  prescribed;  and  the  last  clause  of  the  section  is  simply  a  proviso 
-  fceijipting  claims  not  due  and  contingent  claims  from  the  operation  of  the 
first  clause  and  making  a  new  provision  for  them;  namely,  that  they  may  be 
presented  within  ten  months  after  becoming  absolute  liabilities,  or  reaching 
maturity.  But  this  does  not  do  away  with  the  necessity  of  presenting  them 
to  the  executor  after  this  character  attaches  to  them.  If  the  claim  shows  on 
its  face  that  it  is  a  mere  contingent  claim,  or  not  due;  that  is,  if  it  shows  that 
it  is  no  present  liability  against  the  estate,  it  is  not  perceived  how  the  mere 
act  of  the  executor  in  approving  it,,  whether  that  act  be  in  conjunction  with 
the  ex  parte  act  of  the  probate  judge  or  not,  could  give  it  validity  as  a  judg- 
ment. But  it  is  enough  to  say  that  the  act  makes  no  provision  for  the  ap- 
proval of  a  claim  of  this  sort,  such  as  the  endorsement  oil  the  letter  in  ques- 
tion would  imply — if  any  implication  could  arise  from  it — and  the  ambigu- 
ous language  endorsed  does  not  bear  such  construction,  and  could  not  legally 
have  such  effect,  as  imputed."    Ibid. 

The  object  of  the  presentation  of  the  claim  to  the  administrator,  is  to  afford 
him  an  opportunity  to  admit  it,  if  he  conceives  it  just,  and  to  settle  it  in  the 
due  course  of  administration.  All  that  ought  to  be  required,  we  think,  is 
that  it  be  so  presented  as  to  inform  the  administrator  of  the  nature  of  the 
claim.    Trigg  v.  Moore,  10  Texas,  197. 

Also,  that  the  estate  be  not  wasted  in  unnecessary  litigation.  EUinon  v. 
Halleck,  6  Cal.  386;  Faulkner  v.  Folsom*8  Execuioi's,  6  Cal.  4i2;  Deck  v.  Oerke^ 
6  Cal.  666. 

No  action  can  be  maintained  against  an  administrator  as  such,  that  is 
founded  solely  upon  malfeasance  or  misfeasance,  or  for  a  tort.  No  action 
can  be  maintained  to  charge  the  estate  of  ^  deceased  person  upon  a  money 
demand,  unless  the  claim  has  been  previously  presented  to  the  administrator 
for  his  allowance.    Eustace  v.  Johns,  38  Cal.  3. 

Discretion  of  court  and  administrator  in  rejection  of  claims  not  arbi- 
trary.— ^The  provision  of  section  130  of  the  act  to  regulate  the  estates  of  de- 
ceased persons,  that  it  must  appear  to  the  **satisfadiQn  of  the  administrator 
and  the  probate  judge"  that  the  claimant  had  no  notice,  gives  to  those  ofi&cers 
no  power  or  right  to  arbitrarily  say  they  are  not  satisfied,  and  to  therefore 
reject  a  claim.  An  affidavit  of  the  claimant  showing  to  the  satisfaction  of  a 
reasonable,  fair  and  impartial  mind  that  he  had  no  notice,  is  all  that  is  re- 
quired.   CuUerton  v.  Mead,  22  Cal.  96. 
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Claim,  "what  ifl. — ^V.,  a  married  man,  purchased  a  lot  of  land  of  G.,  and 
gave  a  mortgage  on  the  lot  to  G.  for  the  purchase  money.  G.  subsequently 
obtained  a  decree  of  foreclosure  of  the  mortgaged  premises.  On  the  day  ad- 
yertised  for  the  sale,  and  just  before  the  sale  was  to  take  place,  Y.  borrowed 
of  G.  money  for  «the  purpose  of  paying  off  the  mortgage  and  decree,  and 
agreed  io  give  C.  a  mortgage  on  the  premises  to  secure  the  money  so  loaned. 
y.  paid  off  the  decree,  and  G.'s  mortgage  was  satisfied.  Within  a  few  minutes 
thereafter  Y.  gave  a  mortgage  to  C.,  in  accordance  with  his  agreement.  Y.'s 
wife  did  not  join  in  the  mortgage.  At  the  time  of  G.'s  loan  and  the  execution 
of  th^nortgage  therefor,  the  premises  were  occupied  by  V.  and  his  wife  as 
a  homestead:  Heldt  that  G.'s  mortgage  took  the  place  of  G.'s,  and  was  and 
is  a  valid  lien  on  the  premises  to  the  extent  of  the  money  applied  to  the 
satisfaction  of  G.'s  mortgage.    Carr  v.  Caldwell,   10  Cal.  380. 

The  satisfaction  of  G.'s  mortgage  and  the  execution  of  G.'s,  were  contem- 
poraneous acts.    Ibid. 

In  equity  and  in  effect,  the  advance  of  the  money  by  G.,  under  the  circum* 
tancea,  to  pay  off  the  purchase  money  due,  was  equivalent  to  such  purchase 
money.  The  debt  was,  to  all  intents  and  purposes,  the  same,  though  the 
condition  was  changed.    Ibid, 

Such  a  demand  is  not  a  daim,  in  the  sense  of  the  statute,  against  the  estate 
of  the  deceased.  Suit  was  properly  brought  in  the  district  court,  and  the 
administrator  was  a  proper  party  for  the  purpose  of  liquidating  the  amount 
of  the  indebtedness.    Ibid.  • 

An  action  may  be  maintained  in  the  district  court  against  an  executor  or 
administrator,  to  foreclose  a  mortgage  upon  real  estate  executed  by  his  testa< 
tor  or  intestate,  although  the  debt  secured  by  the  mortgage  has  been  pre- 
sented as  a  claim  to  the  executor  or  administrator  and  allowed  by  him,  and 
also  by  the  probate  judge  of  the  county,  where  the  only  object  of  the  action 
is  to  reach  the  property  mortgaged  and  subject  it  to  sale,  and  have  the  pro- 
ceeds applied  to  the  payment  of  the  debt  secured,  and  a  judgment  is  not 
asked  against  the  general  estate  of  the  deceased  for  the  debt  or  any  part  of 
it.    FaUariY.  Butler,  21  Cal.  2i.  ' 

The  cases  of  EUisan  v.  EaUeek  (6  Cal.  386)  and  Fa\d1cn(T  v.  Folsom's  Exec- 
utors (6  Cal.  412)  commented  upon  and  overruled.    Ibid. 

Debt  aeoured  by  mortgage.— The  term  "claims"  as  used  in  the  act  does 
not  embrace  mortgage  liens,  but  has  reference  only  to  such  debts  or  demands 
against  the  decedent  as  might  have  been  enforced  against  him  in  his  lifetime 
by  personal  actions  for  the  recovery  of  money,  and  upon  which  only  a  money 
judgment  could  have  been  rendered.    Ibid. 

A  creditor  of  the  estate  of  a  deceased  person,  whose  debt  is  secured  by 
mortgage,  may,  after  having  presented  his  claim  for  allowance  to  the 
executor  or  administrator  and  probate  judge,  whether  it  be  allowed  or  re- 
jected, proceed  at  once  to  foreclose  his  mortgage  in  the  district  court.  WiUis 
V.  Farley,  24  Cal.  490. 

Suit  to  forecloae  mortgage  after  allow^anoe  of  claim.  —  Where  a 
claim  against  an  estate  secured  by  mortgage  was  presented  to  the  adminis- 
trator and  probate  judge  and  allowed,  and  after  the  administrator  had  pre- 
sented his  final  account  and  been  discharged,  the  owner  of  the  mortgage 
commenced  an  action  against  the  administrator  in  the  district  court  to  fore- 
close his  mortgage,  and  obtained  a  decree  foreclosing  the  same,  and  for  a 
sale  of  the  mortgaged  property:  Ileld,  that  this  decree  was  no  bar  to  a  sub- 
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1494.  Every  claim  which  is  due  when  presented  to 
the  administrator,  must  be  supported  by  the  affidavit  of 
the  claimant,  or  some  one  in  his  behalf,  that  the  amount 
is  justly  due,  that  no  payments  have  been  made  thereon 
which  are  not  credited,  and  that  there  are  no  offsets 
to  the  same,  to  the  knowledge  of  the  claimant  or  affiant. 
If  the  claim  be  not  due  when  presented,  or  be  contin- 
gent, the  particulars  of  such  claim  must  be  stated. 
When  the  affidavit  is  made  by  a  person  other  than  the 
claimant,  he  must  set  forth  in  the  affidavit  the  reasons 
why  it  is  not  made  by  the  claimant.  The  oath  may  be 
taken  before  any  officer  authorized  to  administer  oaths. 
The  executor  or  administrator  may  also  require  satisfac- 
tory vouchers  or  proofs  to  be  produced  in  support  of 
the  claim.  If  the  estate  be  insolvent,  no  greater  rate  of 
interest  shall  be  allowed  upon  any  claim,  after  the  first 
publication  of  notice  to  creditors,  than  is  allowed  on 
*  .        judgments  obtained  in  the  District  Court. 

When  the  family  residence,  the  common  property  of  the  husband 
and  wife,  is  mortgaged,  the  husband  afterwards  dies,  and  the  premi- 
ses are  then  set  apart  by  the  Probate  Coart  for  the  use  of  the 
widow  and  family,  it  is  not  necessary  to  present  the  mortgage  claim  to 
the  administrator  for  allowance,  before  suit  to  enforce  it,  proTided  no 
claim  is  made  against  the  assets  of  the  estate  for  a  deficiency.  Schadt 
y.  Hoppe,  45  Gal.  433.  Taxes  assessed,  pending  administration,  and 
while  the  property  is  in  the  possession,  and  under  the  control  of  an 
administrator,  are  not  claims  against  the  estate,  which  muFt  be  pre- 
sented to  the  administrator  for  allowance.  The  administrator  must  pay 
such  taxes,  as  expenses  in  the  care  and  management  of  the  estate. 
People  y.  OWera,  43  Gal.  492.  See  generally:  Ghristy  y.  Dana,  42  Gal. 
178. 

* 

after  the  first  publication  oi  notice  lo  creauors,  tnan  is 

allowed  on  judgments  obtained  in  the  district  court. 

Statutes  of  1851,  p.  464,  ^31;  1860,  pp.  17,  18,  J 2;  1861,  p.  637.  $40. 
See  cases  cited  under  preceding  section. 

Contingent  claim*,  when  affidavit  lumeceasary  .-Under  the  two  hundred 
and  forty-fourth  section  of  the  statute  a  contingent  claim  may  be  presented 
to  thb  probate  judge,  without  the  affidavit  required  in  section  one  hundred 
and  thirty-one;  and  the  effect  mighl  be  to  cause  the  money  to  which  the  party 
may  be  prospectively  entitled,  to  be  paid  into  court.  But  this  does  not  re- 
Ueve  the  party  from  the  necessity  of  presenting  such  claim  to  the  executor 
after  it  becomes  absolute,  with  the  proper  affidavit,  before  he  can  be  com- 
peUed  to  act  on  it.    Pico  v.  De  la  Ouerra,  18  Gal.  422. 
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Claims,  what  cure. — The  word  '*  claim,"  as  used  in  the  one  hundred  and 
thirty-first  section  of  the  Probate  Act,  when  it  speaks  of  claims  against  an 
estate,  is  broad  enough  to  include  mortgages  as  well  as  claims  at  large  against 
the  estate.    EUis  y.  Polhemia,  27  Cal.  850. 

A  note  secured  by  mortgage  is  a  claim  against  the  estate,  but  the  mortgage 
given  to  secure  the  note,  is  not  such  claim.    Ibid. 

Services  rendered  and  money  advanced  at  the  request  of  an  administrator, 
for  the  benefit  of  an  estate,  are  **  expenses  of  administration;"  yet,  conced- 
ing the  liability  of  an  estate  upon  such  contracts,  they  do  not  constitute 
claims  against  the  estate  within  the  meaning  of  sections  128  to  140  inclusive, 
of  the  Probate  Act.  The  claims  therein  referred  to  are  such  as  accrued 
against  the  intestate  in  his  lifetime,  or  resulted  directly  from  contracts 
made,  or  acts  performed,  or  wrongfully  omitted  to  be  performed,  during  his 
lifetime.     Ovmee  v.  MdLoM,  38  Cal.  85. 

This  rule  (the  presentation  of  claims  duly  verified)  only  applies  to  such 
claims  as  are  debts  against  the  esiate,  and  not  to  expenses  incurred  or  dis- 
bursements made  by  the  administrator,  the  policy  of  the  law  being  merely  to 
prevent  estates  frou^  being  squandered  in  useless  litigation.  Deck  v.  Oherke, 
6  Gal.  666. 

The  statute  specifies  what  evidence  of  the  justice  of  a  claim  presented 
against  the  decedent's  estate  by  an  alleged  creditor  of  such  estate,  the  execu- 
tors or  administrators  have  a  right  to  require.  They  may  require  satisfactory 
vouchers  in  support  of  the  claim;  that  is,  in  the  case  of  a  note,  they  may  re- 
quire the  production  of  the  note  itself,  or  evidence  that  it  has  been  lost,  or 
accidentally  destroyed,  if  that  fact  is  within  the  knowledge  of  a  third  person. 
WiUiams  v.  Harden,  1  Barb.  Ch.  301. 

In  a  suit  for  money  so  collected,  the  judgment  of  the  court  should  be 
against  the  estate  for  the  debt  to  be  paid  in  the  course  of  administration, 
and  against  the  party  who  has  so  collected  debts  with  execution. '  Ibid, 

Where  a  claim  against  an  c: state  is  authenticated  by  the  affidavit  of  a  per- 
son who  does  not  purport  to  be  the  owner  thereof,  or  the  agent  of  the  owner, 
if  the  administrator  would  reject  the  claim  on  that  ground,  he  must  state 
such  cause  specially  in  his  rejection;  and  cannot  raise  it  for  the  first  time 
when  sued  for  the  establishment  of  such  claim.  Dunn  v.  SubleU,  14  Texas, 
621. 

AflSdavit,  ^^bat  to  contain. — It  is  not  necessary  that  an  affidavit  in  au- 
thentication of  a  claim  against  an  estate  should  pursue  the  words  of  the 
statute,  if  the  substance  be  lejtained,  **  that  the  debt  and  interest  mentioned 
in  the  accompanying  deed  of  trust  is  a  just  and  subsisting  claim  against  the 
estate  of  Josiah  J.  Crosby,  late  of  said  county,  deceased,  and  that  the  same 
has  never  been  paid,  or  any  part  thereof— that  there  are  no  offsets  against 
the  same,"  was  held  to  be  sufficient.     Crosby  y.  McWiUie,  11  Texas,  94. 

Where  an  administrator  would  reject  a  claim  because  it  is  authenticated 
by  the  affidavit  of  a  person  who  does  not  purport  to  be  the  owner  thereof,  or 
the  agent  of  the  owner,  and  does  not  state  the  means  of  information  of  the 
deponent,  he  must  make  that  the  ground  of  his  rejection  of  the  claim.  Here 
he  placed  his  rejection  on  a  different  ground.  Shelton  v  Berry,  19  Texas,  154. 

Where  an  administrator  has  allowed  a  claim  without  authentication,  and 
it  has  been  approved  by  the  probate  judge,  the  payment  of  such  claim  can- 
not afterwards  be  defeated  at  the  instance  of  the  administrator,  on  the 
ground  merely  of  the  want  of  authentication  when  allowed  and  approved, 
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especially  where  such  claim  has  been  asBigned,  and  the  payment  thereof  has 
been  delayed  for  years  by  promises  of  payment  made  by  the  administrator. 
Howard  v.  Battle,  18  Texas,  673. 

Discharge  of  administrator  after  partial  administration. — Where,  after 
an  estate  has  been  partially  administered,  the  executor  or  administrator  is 
discharged,  and  without  any  order  of  court  transfers  the  estate  to  the  heir, 
upon  contract  of  the  latter  to  hold  him  harmless,  a  creditor  whose  claim  has 
been  allowed  and  approved  may  recover  of  tbe  hfeir,  in  the  district  court,  at 
any  time  within  ten  years  from  the  date  of  the  approval  of  his  claim,  that 
being  the  period  of  limitation  on  a  judgment.  Montgomery  v.  CarUon,  18. 
Texas,  736. 

Interest  on  approved  olaims. — It  is  settled  that  a  judgment  bears  inter- 
est, altiiough  the  contract  on  which  it  was  recovered  may  not  have  done  so. 

The  approval  of  a  claim  against  an  estate,  which  has  been  allowed  by  the 
administrator,  is  a  judgment,  and  the  claim,  although  an  open  account, 
bears  interest  from  the  date  of  its  approval. 

An  administrator  will  be  chargeable  with  interest  accruing  on  claims 
against  the  estate  which  have  been  approved,  if  he  have  funds  and  neglect  to 
take  proper  steps  to  have  the  funds  applied  to  the  discharge  of  the 
claims.    FiiUey  v.  CaroikerSt  9  Texas,  517. 

Where  the  account  presented  to  an  administrator  for  allowance  contains 
an  item  for  interest,  and  the  face  of  the  paper  does  not  show  that  interest 
results  necessarily  from  the  facts  stated  as  constituting  the  claim,  interest  is 
not  recoverable.    Aguirre  v.  Packard,  14  Cal.  171. 

[An  act  supplementary  to  an  act  entitled  an  act  to  regulate  the  settlement  of 
the  estates  of  deceased  persons,  passed  Mayl,  1861:  approved  March 
30,  1872. 

SEonoN  1.  When  it  shall  appear,  upon  the  settlement  of  the  accounts  of 
any  executor  or  administrator,  that  debts  against  the  deceased  have 
been  paid  without  the  affidavit  and  allowance  prescribed  by  section  one 
hundred  and  thirty-one  of  the  act  to  which  this  act  is  supplementary,  and  it 
shall  be  proven  by  competent  evidence  to  the  satisfaction  of  the  probate 
court  that  such  debts  were  justly  due,  were  paid  in  good  faith,  that  the 
amount  paid  was  the  true  amount  of  such  indebtedness  over  and  above  all 
payments  or  set-offis,  and  that  the  estate  is  solvent,  it  shall  be  the  duty  of 
the  said  court  to  allow  the  said  sums  so  paid  in  the  settlement  of  said 
accounts. 

Section  2.    This  act  shall  go  into  effect  from  and  after  its  passage.] 

Sec.  1495.  (g  131.)  Any  probate  judge  may  present  a 
claim  against  the  estate  of  a  decedent,  for  allowance,  to  the 
executor  or  administrator  thereof;  and  if  the  executor  or 
administrator  allows  the  claim,  he  must,  in  writing,  desig- 
nate some  probate  judge  of  an  adjoining  county,  who,  upon 
the  presentation  of  such  claim  to  him,  is  vested  with  the 
same  power  to  allow  or  reject  it  as  he  would  have  if  the  will 
had  been  proved  or  administration  granted  in  his  own 
county;  and  the  probate  judge  presenting  sach  claim,  in 
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case  of  its  rejection  by  the  executor  or  administrator,  or  by 
such  probate  judge  as  shall  have  acted  upon  it,  has  the 
same  right  to  sue  in  a  proper  court  for  its  recovery  as 
other  persons  have  ^hen  their  claims  against  an  estate  are 
.M^ 
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^  1486.    When  a  claim,  accompanied  by  the  affidavit 

required  in  this  chapter,  is  presented  to  the  executor 
or  administrator,  he  must  indorse  thereon  his  allow- 
ance or  rejection,  with  the  day  and  date  thereof.  K 
he  allows  the  claim,  it  must  be  presented  to  the  Pro- 
bate Judge,  for  his  approval,  who  must,  in  the  same 
manner,  indorse  upon  it  his  allowance  or  rejection.  If 
the  executor  or  administrator,  or  the  Judge,  refuse  or 
neglect  to  indorse  such  allowance  or  rejection  for  ten 
days  after  the  claim  has  been  presented  to  him,  such 
refusal  or  neglect  is  equivalent  to  a  rejection  on  the 
tenth. day;  and  if  the  presentation  be  made  by  a  notary, 
the  certificate  of  such  notary,  under  seal,  is  prima  fade 
evidence  of  such  presentation  and  rejection.  If  the 
claim  be  presented  to  the  executor  or  administrator 
before  the  expiration  of  the  time  limited  for  the  pre- 
sentation of  claims,  the  same  is  presented  in  time, 
though  acted  upon  by  the  executor  or  administrator, 
and  by  the  Judge,  after  the  expiration  of  such  time. 
If  the  claim  be  payable  in  a  particular  kind  of  money 
or  currency,  it  shall,  if  allowed,  be  payable  only  in  such 
money  or  currency. 

See,  generally  :  Bank  of  Stockton  y.  Howland,  42  Cal.  132. 

If  an  account  against  an  estate  has  been  allowed  and  approTed,  it  cannot 
be  questioned,  so  far  as  the  creditor  is  concerned,  in  the  probate  court.  But  if 
allowed  by  mistake,  or  through  fraud,  the  remedy  by  th^  administrator  is  by 
suit  in  the  district  court.    Ifeill  y.  Hodge,  5  Texas,  487. 

But  see  the  opinion  in  Beckett  y.  Selover,  7  Cal. 

The  allowance  of  a  claim  against  an  estate  by  an  executor  or  administra- 
tor, and  the  probate  judge,  has  the  e£fect  of  a  judgment,  to  be  paid  in  due 
course  of  administration;  but  it  is  doubtful  whether  this  judgment  would 
bind  another  creditor  of  the  estate  who  is  not  a  party  to  it.  In  re  Hidden, 
23  Cal.  362. 

The  allowance  of  a  claim  against  an  estate  by  the  executor  and  probate 
judge,  is  a  judgment  in  no  other  sense  than  a  judicial  determination  of  the 
estate's  indebtedness  in  a  specified  sum  to  a  particular  person.    Before  such 
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claim  passes  into  a  final  judgment  there  must  be  a  decree  of  the  probate 
court  directing  it  to  be  paid.     Magraw  y.  McGlynn,  26  Cal.  420. 

The  only  object  of  a  judgment  against  an  administrator  is  to  establish  a 
▼alid  demand  to  be  paid  in  due  course  of  administration.  Bank  of  Stockton 
T.  Hovoiand,  Oct.  Term,  1871.     (Pac.  Law.  Rep.,  Vol.  Ill,  p.  14.) 

Approval,  how^  made. — The  approval  or  disapproval  of  the  probate  judge 
should  be  indorsed  in  writing  upon  the  claim.  Where  not  so  indorsed,  the 
prima  facie  presumption  is  that  it  does  not  exist.  As  to  whether  in  any  case 
it  might  be  proved  by  evidence  aliunde — qvuert?  Dantey  v.  Swinneyf  7  Texas, 
617. 

Proceedings  in  a  probate  court  cannot  be  taken  by  a  creditor  whose  claim 
has  not  been  allowed  and  approved;  and,  it  seems^  a  proceeding  commenced 
before  such  approval  cannot  be  cured  by  a  subsequent  approval.    Ibid, 

Estoppel. — Where  an  administrator  verbally  admits  a  claim  to  be  good, 
and  thereby  induces  a  third  person  to  take  it,  he  will  be  estopped  from 
interposing  a  defense  against  it  in  the  hands  of  a  third  person.  Swenson 
v.  Walker,  3  Texas,  93. 

Where  no  objection  is  taken  to  the  want  of  certainty  in  the  presentation  of 
a  claim  to  an  administrator,  either  in  the  rejection  of  the  claim  or  in  the 
answer  in  the  court  below,  such  objection  cannot  be  raised  in  the  supreme 
court,  not  even  in  support  of  the  judgment  of  the  court  below.  Trigg  v. 
Moore,  10  Texas,  197. 

A  claimant  is  estopped  by  his  own  act  in  presenting  his  claim  to  the  ad- 
ministi^tor  for  allowance  from  denying  that  he  had  notice  of  the  grant  of 
.administration;  and  in  such  case,  it  is  immaterial  whether  publication  was 
made  or  not.    Damey  t.  Swinney,  7  Texas,  617. 

Where  the  evidence  of  a  claim  consists  of  a  mortgage  (done,  it  must  be  pre- 
sented for  allowance  and  approval;  but  where  a  note  or  bond  has  been 
executed,  U  would  seem  that  the  allowance  and  approval  of  such  note  or  bond 
would  be  sufficient.    Ibid,    (^were  ? 

The  executor  notified  the  claimants.  "We  decline  to  pay  your  claims." 
Edd,  a  disputing  or  rejection  of  them.  Esiate  of  WliiJUoek,  1  Tucker's  Sur. 
Bep.  491.  • 

Rejection  of  claima.— Executor  de  son  tort. — In  1^9,  Lataillade  died 
intestate,  at  Santa  Barbara,  California.  His  father-in-law,  Jos^  de  la  Guerra, 
without  legal  authority,  took  possession  of  his  assets,  and  undertook  to  settle 
his  affairs.  Between  1849  and  1850  said  Jos^  received  $5,649.50  in  money 
and  gold  dust,  belonging  to  the  estate;  and  between  L.'s  death  and  1853, 
said  Jos^  paid  persons  claiming  to  be  creditors  of  the  estate,  $16,402. 
Letters  of  administration  upon  the  estate  of  Lataillade  were  issued  in  1857 
and  in  1858,  plaintiffs,  as  executors  of  the  last  will  of  said  Jos^  de  la  Guerra, 
presented  to  such  administrator  their  claim  for  $10,752.50,  balance  of  pay- 
ments by  said  Jose  to  L.*8  creditors  over  the  assets  received.  Claim  rejected 
and  the  suit  brought  against  the  administrator  for  the  amount.  Eddy  that 
Jos^  de  la  Guerra,  so  far  as  the  common  law  governs  the  case,  was  an  execu- 
tor de  son  tort,  and  hence  that  plaintiffs  cannot  recover;  that  their  testator 
acquired  no  rights  by  his  payment  of  debts  over  and  above  the  value  of 
assets  received,  and  could  not  thus  make  himself  a  creditor  of  the  estate. 
De  la  Ovjerra  v.  Packard,  17  Cal.  182. 

Rejection  by  one  of  sereral  adminiBtrators. — The  presentation  to  and 
rejection  by  one  of  several  administrators  is  sufficient  to  authorize  an  action 
upon  the  claim.    Dean  v.  Duffldd,  8  Texas,  225. 
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Indoraement  on  claim. — If  an  administrator  indorse  on  a  claim  Ixis 
rectsons  for  rejecting  it,  he  will  not  be  permitted  to  plead,  or  nrge  in  abate- 
ment of  the  suit,  any  other  reason  which  goes  merely  to  the  sufficiency  of  the 
presentation  of  the  allowance.    BanseU  y.  Oregg,  7  Tex.  223. 

Where,  on  the  presentation  of  a  demand  against  an  estate  to  the  executor 
thereof  as  provided  in  section  132  of  the  probate  act,  the  executor  neglected 
to  indorse  thereon  his  allowance  or  rejection  thereof,  but  held  the  same  for 
more  than  ten  days:  Held,  that  the  claim  only  becomes  a  rejected  claim  on 
the  expiration  of  ten  days.    Bice  y.  Inskeep,  34  Cal.  225. 

Sec.  1497.     (§133.)    Every  claim  allowed  by  the  execu- Approved 
tor  or  administrator,  and  approved  by  the  probate  judge,  copiettobe 
or  a  copy  thereof,   as  hereinafter  provided,   must  within 
thirty  days  thereafter  be  filed  in  the  probate  court,  and  be 
ranked  among  the  acknowledged  debts  of  the  estate,  to  be 
paid  in  due  course  of  administration.   »  If  the  claim  is  a^imM  m- 

,  cured  by 

founded  on  a  bond,  bill,  note  or  any  other  instrument,  a  "ens  may  te 
copy  of  such  instrument  must  accompany  the  claim,  and 
the  original  instrument  must  be  exhibited  if  demanded, 
unless  it  is  lost  or  destroyed;  in  which  case,  the  claimant 
must  accompany  his  claim  by  his  affidavit,  containing  a  copy 
or  particular  description  of  such  instrument,  and  stating 
its  loss  or  destruction;  if  the  claim  or  any  part  thereof  is 
secured  by  a  mortgage  or  other  lien,  which  has  been 
recorded  in  the  office  of  the  recorder  of  the  countv  in 
which  the  land  affected  by  it  lies,  in  which  case  it  is  suffi- 
cient to  describe  the  mortgage  or  lien,  and  refer  to  the 
date,  volume  and  page  of  ifcs  record.  If  in  any  case  the 
claimant  has  left  any  original  voucher  in  the  hands  of  the 
executor  or  administrator,  or  suffered  the  same  to  be  filed 
in  court,  he  may  withdraw  the  same  when  a  copy  thereof 
has  been  already,  or  is  then  attached  to  his  claim.  A  brief 
description  of  every  claim  filed  must  be  entered  by  the  clerk 
in  the  register,  showing  the  name  of  the  claimant,  the 
amount  and  character  of  the  claim,  rate  of  interest  and 
date  of  allowance. 

Statutes  of  185 1»  p.  465,  $  133;  1861,  p.  638,  $42. 

See  cases  cited  under  section  1493,  tt  se^.,  ante. 
Bee  section  1540,  post,  and  oases  cited  there. 

AUow^oQce,  effect  of. — The  allowance  of  a  claim  against  the  estate  by  the 
executor  and  probate  judge  is  a  judgment  in  no  other  sense  than  a  judicial 
determination  of  the  estate's  indebtedness  in  a  specified  sum  to  a  particular 
person.  Before  such  claim  passes  into  a  final  judgment  there  must  be  a 
decree  of  the  probate  court  directing  it  to  be  paid.  Magraw  v.  McOli/nn,  26 
Cal.  420. 
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The  allowance  of  a  claim  against  an  estate  by  an  executor  or  administrator 
and  the  probate  judge  has  the  force  and  effect  of  a  judgment,  to  be  paid  in 
due  coarse  of  administration;  bat  it  is  doubtfol  whether  this  judgment 
would  bind  another  creditor  of  the  estate  who  is  not  a  party  to  it.  E^U  of 
mdden,  23  Cal^  362. 

The  allowance  of  a  claim  due  and  not  contingent,  by  the  executor,  and  its 
approval  by  the  probate  judge,  according  to  the  statute.  Axes  the  obligation 
of  the  estate  as  a  judgment.    Pico  y.  Ve  la  Chterra,  li  Cal.  422. 

By  our  probate  law,  claims  against  an  estate  which  have  been  allowed  by 
the  administrator  and  the  probate  judge,  have  the  force  and  effect  of  judg- 
ments; and  it  is  error  in  the  probate  court  to  reject  on  the  fined  settlement  of 
the  administrator's  accounts,  sums  paid  by  him  on  claims  so  allowed.  Deck*s 
Estate  T.  Uherke,  6  Cal.  666. 

But  this  rule  applies  only  to  such  claims  as  are  debts  offainst  the  estate,  and 
not  to  expenses  incurred^  or  disbursements  made  by  the  administrator,  the  policy 
of  the  law  being  merely  to  prevent  estates  from  being  squandered  in  useless 
litigation.    Ibid. 

The  approval  by  the  chief  justice  of  the  allowance  of  a  claim  by  an  admin- 
istrator or  executor,  is  a  judgment  which  cannot  be  impeached  collaterally 
in  the  county  court.    Pitner  v.  Flanagan,  17  Texas,  7. 

There  is  no  doubt  but  that  the  allowance  and  approval  of  the  claim  is  a 
quasi  judgment,  binding  as  between  the  parties.  But  the  heirs  of  the  deceased 
have  a  right  to  go  behind  the  allowance  and  approval,  and  to  require  proof 
of  the  original  indebtedness  after  petition  and  notice  for  the  sale  of  real 
estate  to  pay  debts. 

And  on  the  hearing  of  such  petition,  it  is  error  in  the  probate  judge  to 
refuse  to  hear  testimony  that  the  deceased  did  not  die  in  the  county  where 
the  estate  is  being  ackninistered;  and  also  to  refuse  to  allow  the  heirs  to  ques- 
tion the  justice  of  the  claims  allowed.  Beckett  et  at.  v.  Selover  (7  Cal.  215), 
where  the  effect  of  the  allowance  and  approval  of  the  claim  is  considered  at 
length,  and  cases  from  the  Texas  Beports  cited. 

Setting  aside  allovtrance  of  claims.— Burden  of  proof. — ^Where  the  heirs 
of  a  deceased  person  sue  to  set  aside  a  claim  which  has  been  allowed  and 
approved,  on  the  ground  that  it  was  barred  by  the  statute  of  limitations 
when  allowed  or  approved,  the  burden  of  proof  is  on  them.  HiUebrant  v. 
Burton,  17  Texas,  138. 

There  can  be  no  doubt  at  this  day  that  an  executor  or  administrator  cannot 
charge  the  estate  which  he  represents  by  the  acknowledgment  of  a  debt 
barred  by  the  statute  of  limitations;  but  to  set  aside  a  judgment  of  the  pro- 
bate court  approving  such  allowance,  proceedings  for  that  purpose  must  be 
instituted  in  the  district  court,  and  within,  it  seems,  some  reasonable  time. 
Ibid, 

When  a  claim  against  a  deceased  person  has  been  allowed  and  approved, 
every  presumption  is  in  its  favor,  and  he  who  attempts  to  impeach  it,  must 
assume  the  labor  of  distinctly  and  clearly  showing  its  vices.    Ibid, 

This  rule  acquires  a  great  deal  more  stringency  if  a  great  length  of  time 
is  permitted  to  elapse  before  such  judgment  is  impeached.    Ibid. 

An  objection  that  a  claim  was  never  presented  to  the  administrator,  cannot 
be  made  after  a  decree  allowing  it  Estate  of  M.  E,  Cook,  deceased,  14  Cal.  129. 

We  have  held,  however,  in  repeated  decisions,  that  when  an  account  has 
been  admitted  and  allowed  from  ignorance  of  the  facts,  or  from  the  fraudu- 
lent representations  of  the  holder,  this  quasi  judgment  might  be  annulled  by 
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a  proceeding  commenced  in  the  district  court  directly  lor  that  purpose. 
Ecdes  Y.  Daniels,  16  Texas,  136. 

It  seems  that  the  plaintiff  in  such  proceeding  or  suit  must,  by  the  allega- 
tions of  his  petition,  exclude  the  conclusion  that  the  claim,  although  appa- 
rently barred,  might  have  been  within  some  exception  to  the  statute,  or 
supported  by  an  acknowledgment  in  writing  signed  by  the  deceased  within 
four  years,  or  if  an  account,  that  it  might  have  been  in  fact  founded  on  a 
contract  in  writing.    Ibid, 

The  defendant  would  at  least  have  the  benefit  of  relief  from  pleading 
specially  matters  in  his  defense,  as,  on  general  denial,  a  foundation  would 
be  laid  for  such  proof .    lb\d. 

Sec.  1498.  (§  134.)  When  a  claim  is  rejected,  either  by  ^^t  be 
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Stctio^  1498,  inside  page  111,  Belknap's  Probate  Law,  should  read  as 
follows: 

1488.  (g  134.)  When  a  claim  is  rejected,  either  by 
the  executor  or  administrator,  or  the  probate  judge,  the 
holder  must  bring  suit  in  the  proper  court  against  the 
executor  or  administrator,  within  three  months  after 
date  of  its  rejection,  if  it  be  then  due,  or  within  two 
months  after  it  becomes  due,  otherwise  the  claim  is 
forever  barred. 

administrator,  though  in  the  form  of  a  common  money  judgment  by  default, 
is  valid,  its  only  effect  being  to  establish  the  yalidity  of  the  claim.  Chase  v. 
Sioain,  9  Cal.  130. 

Under  our  system,  a  judgment  against  an  administrator  is  little,  if  any  bet- 
ter than  an  allowance  by  him,  and  an  approval  by  the  probate  judge.  WtUs, 
Fargo  <fc  Co.  v.  Bobinson,  13  Cal.  134. 

It  seems  that  where  the  authentication  of  a  claim  against  an  estate  is  de- 
fective, the  claimant  is  not  required  to  sue  within  three  months  after  its  re- 
jection by  the  administrator,  although  the  rejection  be  general  and  absolute. 
Crosby  v.  McWiUie,  11  Texas,  84. 

A  plea  by  an  administrator,  that  the  claim,  properly  authenticated,  was 
presented  and  rejected  more  than  three  months  before  the  suit  was  com- 
menced, is  good;  although  it  may  have  been  again  presented  and  rejected 
within  that  time.    Ibid. 

Amendini;  aooouat.— Leave  to,  "when  eUlo'wed. — When  the  account  of 
a  claimant  is  contested,  and  he  applies  for  leave  to  amend,  by  filing  a  more 
full  and  particular  account,  the  amendment  should  be  allowed.  In  re  Hid- 
den, 23  Gal.  362. 

'  Sec.  1499.  (§135.)  No  claim  must  be  allowed  by  thegl"J^^by 
executor  or  administrator,  or  by  the  probate  judge,  which  umuSiona. 
is  barred  by  the  statute  of  limitations.     When  a  claim  is  ^o^iSSte 
presented  to  the  probate  judge  for  his  allowance,  he  may,  SA^iSi*^ 
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in  his  discretion,  examine  the  claimant  and  others,  on  oath, 
and  hear  any  other  legal  evidence  touching  the  validitj  of 
the  claim. 

Statutes  of  1851,  p.  465,  $  135. 

Statute  of  UmitationB,  "when  a  bar. — The  theory  of  the  statute  of  limita- 
tion supposes  that  the  claimant  may  sue  or  prosecute  his  action,  and  that  it 
is  by  his  own  default  suit  is  not  brought  by  him.  But  upon  or  after  the 
death  of  the  judgment  debtor,  the  plainlifiTs  right  of  action  ceased.  The 
statute  substituted  the  presentation  of  the  claim  for  suit,  allowing  the  ad- 
ministrator to  acknowledge  it,  and  place  it  on  the  list  of  recognized  debts  of 
the  estate;  but  the  right  to  sue  does  not  come  from  the  existence  of  the 
claim  and  the  non-payment,  but  comes  from  the  refusal  of  the  executor  to  ac- 
knowledge it  as  a  just  claim  against  the  estate.  This  right,  therefore,  does 
not  accrue  until  the  presentation  of  the  claim,  and  the  party  is  not  bound  to 
present  it  until  after  publication  of  the  notice  required  by  the  statute;  and 
we  think  it  would  be  unjust  to  hold  that  the  claim  was  barred  by  the  statute, 
when  the  claimant  was  in  no  legal  default.     Quivey  y.  Hall^  19  Gal.  97. 

Statute  of  limitations,  'when  begins  to  run. — By  common  law,  when  the 
statute  of  limitations  begins  to  run,  a  subsequent  disability,  as  death  of  the 
party  bound,  etc.,  does  not  stop  it.  But  the  doctrine  has  no  application 
where  judgment  is  obtained  against  an  intestate  in  his  Ufetime,  and  no  exe- 
cution levied.  In  such  case,  the  judgment  creditor  being  prevented  by  the 
statute  from  suing  after  the  death  of  the  debtor,  the  statute  ceases  to  run 
until  presentation  of  claim  to  the  administrator.     Ibid, 

The  statute  of  limitations  does  not  begin  to  run  when  no  administration 
exists  on  the  decedent's  estate  at  the  time  the  cause  of  action  accrued. 
Smith  V.  Uaa,  19  Cal.  85. 

A  claim  is  not  barred  in  one  year  after  the  issuance  of  letters,  by  virtue  of 
section  24  of  the  act  of  limitations,  if  it  was  not  due  at  the  time  Qf  his  death. 
Ibid. 

V/hen  claim  not  barred  by  statute. — ^A  note  not  due  at  the  death  of  the 
maker,  was  presented  to  the  administrator  of  his  estate,  March  5th,  1859, 
and  rejected,  and  suit  brought  thereon  March  12th,  1859 — letters  of  admin- 
istration having  issued  December  4th,  1856,  and  no  notice  to  creditors  to 
present  their  claims  having  been  published:  Held,  that  the  note  is  not  barred 
by  the  statute  of  limitations.    Ibid. 

Judgment  was  obtained  gainst  C.  in  December,  1850;  he  died  in  February, 
1852,  letters  of  administration  on  his  estate  in  December,  1856;  this  judgment 
presented  to  the  administrators  as  a  claim  against  the  estate  in  February,  1859; 
claim  rejected  and  the  suit  brought  in  March  following  to  (\pmpel  its  allow- 
ance: Held,  that  the  claim  is  not  barred  by  the  statute  of  limitations  of  Ave 
years  applicable  to  judgments;  that  the  right  of  action  on  the  judgment 
ceased  under  our  statute  upon  the  death  of  the  debtor;  that  presentation  of 
claim  to  the  administrator  is  substituted  in  place  of  suit,  and  that  the  right 
to  sue  comes  not  from  the  existence  of  the  debt  and  non-payment,  but  from 
the  refusal  to  allow  it  as  a  claim  against  the  estate,  and  hence  does  not 
accrue  until  presentation  of  the  claim,  which  need  not  be  made  until  after 
publication  of  notice  to  creditors.    Quivey  v.  Hall,  19  Cal.  97. 

It  seems  that  the  presentation  of  a  claim  to  the  administrator  is  t?ie  con^ 
mencement  of  a  suit  upon  it,  and  stops  the  running  of  the  statute.  Beckett  v. 
Selover,  7  Cal.  215. 
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The  allowanoe  by  on  administrator  of  a  claim  barred  by  the  statute  of 
limitations,  will  not  bind  the  estate.    Moon  v.  Hardison,  10  Texas,  467. 

Where  D.  had  a  running  account  with  L.  from  1838  to  1849,  at  which  time 
L.  died  intestate,  and  no  administration  was  had  on  his  estate  until  1857; 
and  D.  within  one  year  after  the  granting  of  letters  of  administration  com- 
menced his  suit  on  said  account  against  the  estate:  Sdd,  that  the  suit  was 
commenced  in  time.    Danglada  y,  Dtla  Querra,  10  Oal.  386. 

The  fact  that  a  long  period  interrened  between  the  death  and  the  adminis- 
tration taken  on  the  estate  can  make  no  difference.    lUd. 

The  rule  that  an  administrator  must  plead  the  statute  of  limitations  where 
it  will  defeat  an  action  against  the  estate,  is  subject  to  exception  where  such 
plea  would  forfeit  a  more  valuable  right;  for  example,  when  the  notes  sued 
on  were  givt* n  in  an  executory  contract  for  the  purchase  of  land.  (It  was 
probably  deemed  apparent  in  this  case,  that  the  completion  of  the  pur- 
chase would  have  been  beneficial  to  the  estate;  and  nothing  was  said  as 
to  the  rule  in  case  it  were  not  so  apparent.)  EaAss  y.  Browning,  11  Texas, 
237. 

A  claim,  though  presented  in  the  form  of  an  account,  if  based  on  a  written 
contract  by  correspondence,  or  an  offer  by  letter,  which  the  facts  show  to 
have  been  accepted,  is  not  barred  in  two  years.  Ecdea  v.  Danwls,  16  Texas, 
136. 

A  suit  by  an  administrator  to  vacate  the  allowance  and  approval  of  a 
claim  against  the  estate  must  be  commenced  within  a  reasonable  time. 
Ibid, 

The  allowance  of  a  claim  against  the  estate  by  the  administrator  and 
probate  judge  prevents  the  claim  from  becoming  barred  by  the  statute,  even 
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1500.  No  holder  of  any  claim  against  an  estate  dhall 
maintain  any  action  thereon,  unless  the  claim  is  first 
presented  to  the  executor  or  administrator,  * '^except  in 
the  following  case :  an  action  may  be  brought  by  any 
holder  of  a  mortgage  or  lien  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto,  where  all  re- 
oonrse  against  any  other  property  of  the  estate  is  ex- 
pressly waived  in  the  complaint;  but  no  counsel  fees 
shall  be  recovered  in  such  action  unless  such  claim  be 
so  presented.*^*    [Took  effect  March  15,  1876.] 

*  Amendment  of  1874  ended  here;  that  of  1876  adds  again  the  pro- 
visions erased  in  1874,  with  the  additional  provision  concerning  fees. 

Page  113. 
1600.    No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  is  first 
presented  to  the  executor  or  administrator. 
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property  of  the  estate  subject  thereto,  where  all  recourse 
against  any  other  property  in  the  estate  is  expressly  waived 
in  the  complaint. 

Statutes  of  1851,  p.  165,  $  136. 

Ab  to  actions  against  administrators  see  section  1582,  post,  and  cases 
cited  there.  See  also  decisions  cited  under  sections  1493  to  1496,  inclusive, 
ante. 

m 

Nonpreaentation,  effect  ol — The  nonpresentation  of  a  claim  against 
the  estate  of  a  deceased  person  to  the  administrator,  will  not  deprive  the 
district  court  of  jurisdiction  over  such  claim.    EenUeh  v.  Porter,  10  Gal.  555. 

The  nonpresentation  of  the  claim  to  the  administrator  is,  in  its  nature 
and  effect,  nothing  more  than  a  matter  of  abatement.  It  defeats  only  the 
plalntiff*s  present  right  to  recover,  and  such  an  objection  to  the  complaint 
must  be  made  for  the  first  time  in  the  court  below.    Ibid, 

The  court  wiU  presume  in  favor  of  sustaining  the  judgment  of  the  district 
court,  that  proof  was  made  of  the  disallowance  of  the  claim  by  the  adminis- 
trator which  supplied  the  want  of  the  averment  to  that  effect.    Ibid. 

Action  for  tort  against  admlDlfltzator.— No  action  can  be  maintained 
against  an  administrator  as  sueh,  that  is  founded  upon  malfeasance  or  mis- 
feasance, or  for  a  tort.    ShistacB  v.  Jahns,  38  Gal.  3. 

No  action  can  be  maintained  to  charge  the  estate  of  a  deceased  person  upon 
a  money  demand,  unless  the  claim  has  been  previously  presented  to  the  ad- 
ministrator for  his  allowance.    Jbid. 

Mortgage  claims. — Mortgages  and  liens  of  recprd  form  no  exception  to 
the  rule  prescribed  by  section  136.  The  claims  secured  by  them  must  have 
been  presented  to  the  executor  or  administrator,  and  rejected  by  him  before 
an  action  can  be  maintained  on  them.  EUisen  v.  EaUeck,  6  Gal. '386;  and  see 
JSarwood  v.  Marye  etal.,8  Gal.  580;  but  see  Schedt  v.  Heppe,  January  Term, 
1873,  cited  under  section  1465,  ante, 

A  complaint  in  an  action  commenced  after  the  death  of  the  husband  on  a 
note  and  mortgage  executed  by  the  husband  and  wife  during  the  life  of  the 
husband,  does  not  state  a  cause  of  action  unless  it  aver  that  the  husband  in 
his  lifetime  failed  to  pay  the  note.    Brovon  v.  Orr,  29  Gal.  120. 

A  mortgage  given  by  the  husband  and  wife  during  the  life  of  the  husband 
may  be  enforced  in  an  action  against  the  heirs  after  the  husband's  death. 
Eustace  v.  Jahns,  38  Gal.  3. 

The  foreclosure  of  a  mortgage  and  sale  of  the  mortgaged  property  for  the 
payment  of  the  debt  thereby  secured,  is  a  **  case  in  equity  "  of  which  the  dis- 
trict courts  alone  can  take  cognizance,  and  the  probate  courts  are  not  com- 
petent to  afford  the  full  relief  to  which  mortgagees  are  entitled.  WUUs  v. 
Farley,  24  Gal.  490. 

Objection  first  made  on  motion  for  a  new  trial  that  the  claim  has  not  been 
presented  to  the  administrator  for  allowance  or  rejection  comes  too  late.  Bank 
of  Stockton  V.  Eou>land,  October  Term,  1871;  Prao.  Law  Bep.,  vol.  Ill,  p. 
14. 

It  may  well  be  questioned  if  a  mortgagee  could  not  sue  for  the  foreclosure 
of  the  mortgage  without  having  presented  it  to  the  administrator.  But  he 
oould  not  sue  for  the  debt  without  complying  with  the  forms  and  requisitions 
^f  the  statutes.    CoU  v.  Bdbertson^  6  Texas»  356. 
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Sec.  1501.     (§137.)    The  time  during  which  there  shall  Time  of 
be  a  vacancy  in  the  administration  must  not  be  included  in 
any  limitations  herein  prescribed. 

Statutes  of  1851,  p.  465,  $  137. 

Sec.  1502.     (§138.)    If  an  action  is  pending  against  the  ciaimsm 
decedent  at  the  time  of  his  death,  the  plaintiff  must  in  like  pending  at 
manner  present  his  claim  to  the  executor  or  administrator  deoeue. 
for  allowance  or  rejection,  authenticated  as  required  in  other 
cases;  and  as  recovery  shall  be  had  in  the  action  unless 
proof  be  made  of  the  presentations  required. 

Statutes  of  1851,  p.  465,  $  138. 

• 

Where,  during  the  pendency  of  an  action  against  joint  obligors,  one  of 
them,  prior  to  judgment,  dies  and  the  administrator  is  proceeded  against,  by 
order  of  court,  instead;  the  judgment  order  must  be  several;  one  against  the 
surrivors  de  bonis  propriis  and  one  against  the  administrator  de  l^onis  testatoris. 
Bank  of  Siockton  v.  HotoUmd,  Oct.  Term,  1871.  (Pacific  Law  Rep.,  Vol.  Ill, 
p.  14.) 

Sec.  1503.     (g  139.)    Whenever  any  claim  is  presented  to  AUowance 
an  executor  or  administrator,  or  to  the  probate  judge,  and  ^**'"*° 
he  is  willing  to  allow  the  same  in  part,  he  must  state  in  his 
indorsement  the  amount  he  is  willing  to  allow.  If  the  credr    ' 
itor  refuse  to  accept  the  amoant  allowed  in  satisfaction  of 
his  claim',  he  shall  recover  no  costs  in  any  action  therefor, 
brought  against  the  executor  or  administrator,  unless  he 
recovers  a  greater  amount  than  that  offered  to  be  allowed. 

Statutes  of  1851,  p.  465,  $  139. 
See  BanaeH  v.  Oregg,  7  Texas,  223,  noted  under  section  1496. 

Seo.  1504.     (§140.)    A  judgment  rendered  against  anarectof 
executor  or  administrator,  upon  any  claim  for  money  against  i^JS^* 
the  estate  of  his  testator  or  intestate,  only  establishes  the  •"*^**''' 
claim  in  the  same  maimer  as  if  it  had  been  allowed  by  the 
executor  or  administrator  and  the  probate  judge,  and  the 
judgment  must  be,  that  the  executor  or  administrator  pay 
in  due  course  of  administration  the  amount  ascertained  to 
be  due.     A  certified  transcript  of  the  judgment  must  be 
filed  in  the  probate  court.     No  execution  must  issue  upon 
such  judgment,  nor  shall  it  create  any  lien  upon  the  prop- 
erty of  the  estate  or  give  to  the  judgment  creditor  any 
priority  of  payment. 

statutes  of  1851,  p.  465,  $  140. 
Compare  sections  1496  and  1497,  anU,  and  cases  cited  there. 
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Jud^jinent  in  favor  cf  8tate.-~ Judgment  in  favor  of  the  State  against 
administrators  shoold  be  rendered  to  be  paid  in  the  due  course  of  adminia- 
tration.     Thorn  v.  The  State,  10  Texas,  295. 

Action  to  foreclose  mortgage. — An  action  may  be  maintained  in  the 
district  court  against  an  executor  or  administrator,  to  foreclose  a  mortgage 
upon  real  estate  executed  by  his  testator  or  iatestate,  although  the  debt 
secured  by  the  mortgage  has  been  presented  as  a  claim  against  the  executor 
or  administrator  and  allowed  by  him  and  also  by  the  probate  judge  of  the 
county,  whbre  the  only  object  of  the  action  s  to  reach  the  property  mortgaged 
and  subject  it  to  sale  and  have  the  proceeds  applied  to  the  payment  of  the 
debt  secured,  and  a  judgment  is  not  asked  against  the  general  estate  of  the 
deceased  for  the  debt,  or  any  part  of  it.    Fallon  v.  Butkr,  21  Cal.  24. 

Judgment  in  personam. — ^Where  the  only  cause  of  action  is  the  indebt- 
edness of  the  estate  of  the  deceased  tathe  plaintiff,  a  judgment  in  personam 
cannot  be  rendered  against  the  administrator.    Myers  v.  Mott,  29  Gal.  359. 

Death  of  defendant  in  attachment  auit— If  the  defendant  dies  after  the 
serTice  of  the  summons  and  the  levy  of  an  attachment  on  his  property  and 
before  judgment,  and  the  administrator  is  substituted,  and  the  action  con- 
tinued against  him,  the  court  cannot  render  a  judgment  enforcing  the  lien  of 
the  attachment  by  a  sale  of  the  attached  property,  and  an  application  of  the 
proceeds  to  the  satisfaction  of  the  demand.    Ihid. 

If  the  defendant  die  after  the  levy  of  an  attachment  upon  his  property, 
and  before  judgment,  his  death  destroys  the  lien  of  the  attachment,  and  the 
attached  property  passes  to  the  administrator,  to  be  administered  on  in  due 
course  of  administration.    Ibid'. 

Effect  of  judgment  against  executor.— Where,  after  the  rejection  by 
the  executor  of  a  claim  against  the  estate  on  which  he  is  administering,  the 
claimant  sues  the  executor  for  its  reooverv.  he  is  onlv  ftnHtla^i  t^  *»  «•'« ^ 
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1505.  When  any  judgment  has  been  rendered  for  or 
against  the  testator  intestate  in  his  lifetime,  no  execu- 
tion shall  issue  thereon  after  his  death,  except  as  pro- 
vided in  §686.  A  judgment  against  the  decedent  for 
the  recovery  of  money  must  be  presented  to  the  ex- 
ecutor or  administrator  like  any  other  claim.  If  execu- 
tion is  actually  levied  upon  any  property  of  the  dece- 
1  dent  before  his  death,  the  same  may  be  sold  for  the 

«  satisfaction  thereof;   and  the  oflScer  making  the  sale 

must  account  to  the  executor  or  administrator  for  any 
surplus  in  his  hands.  A  judgment  creditor  having  a 
judgment  which  was  rendered  against  the  testator  or  in- 
testate in  his  lifetime,  may  redeem  any  real  estate  of 
|j  the  decedent  from  any  sale  under  foreclosure  or  execu- 

p  tion,  in  like  manner,  and  with  like  effect,  as  if  the  judg- 

ment debtor  were  still  living.     (In  effect  March  28, 
1874.) 
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account  to  the  executor  or  administrator  for  any  surplus  in 
his  hands,  (a) 

Statutes  of  1851,  p.  465,  $  Ul;  1861,  p.  638,  $43;  1864,  p.  452,  $  1. 
See  cases  cited  under  preceding  section. 
See  section  686  Civ.  Proc.  Code. 

Commnnlty  debts. — For  all  purposes  connected  with  the  administration 
of  the  common  property,  the  debts  of  the  community  are  to  be  regarded  not 
as  the  mere  private,  individual  debts  of  the  husband,  but  as  debts  of  both 
husband  and  wife.    Packard  v.  AreUaneSt  17  Gal.  525. 

No  special  remedy  is  provided  by  our  statute  for  the  enforcement  of  the 
claims  of  creditors  of  the  commanity  dissolved  by  the  death  of  the  wife,  or 
the  protection  of  persons  interested  in  ils  property;  but  the  general  powers 
of  courts  are  adequate  to  give  relief.    Ibid, 

Bzeoution  upon  death  of  defendant  after  decree. — ^Where  on  fore- 
closure of  mortgage  against^husband  and  wife,%fter  the  entry  of  decree,  the 
husband  died:  Held,  that  the  plaintiffs  were  entitled  to  an  order  of  sale  upon 
the  decree,  notwithstanding  the  death  of  the  husband,  but  not  to  execution 
for  any  deficiency.    CoweU  v.  BuckeUw,  14  Cal.  640. 

The  decree  binds  the  specific  mortgaged  premises,  and  the  property  passed 
into  the  hands  of  the  executrix,  subject  to  its  lien — she  took  only  what  re- 
mained after  the  lien  was  satisfied.    Ibid, 

The  141st  section  {supra)  applies  only  to  money  judgments,  or  to  such 
portions  of  other  judgments  as  acquire  for  their  satisfaction  execution  against 
the  general  property  of  the  deceased.    Ibid, 

Belloe  ^.  Bogers,  9  Gal.  127,  is  authority  only  to  the  extent  of  its  special 
concurrence.    Ibid, 

Where  the  mortgagor  dies  after  decree  of  foreclosure  entered,  and  no  ad- 
ministration is  had  upon  his  estate,  U  seems  that  there  is  no  reason  why  the 
execution  of  the  decree  should  be  stayed.  The  suit  is  in  the  nature 
of  a  proceeding  in  rem.  The  decree  binds  the  specific  property,  and  the  case 
is  within  the  reason  of  the  proviso  in  section  one  hundred  and  forty-one  of 
the  act  concerning  the  estates  of  deceased  persons.  Nagke  v.  Macy,  9  Gal. 
426. 

By  section  141  of  the  probate  act,  judgments  are  exempted  from  the  pro- 
visions of  section  131  requiring  an  affidavit  to  be  attached  to  the  claim,  show- 
ing that  it  is  due,  and  that  there  have  been  no  payments  and  are  no  offsets. 
CuUerton  v.  Mead,  22  Gal.  95. 

On  a  mere  judgment  recovered  in  the  lifetime  of  the  deceased  no  execution 
can  be  issued  after  his  death,  whether  the  judgment  is  a  lien  or  not,  for  no 
execution  is  allowed  to  issue.    It  can  only  be  paid  in  due  course  of  adminia- 

(a)  (From  Code  of  ClTil  Jh-ooedare.)— Seo.  669.  If  a  party  die  after  a  verdict  or  decialon 
upon  any  isine  otfaot,  and  before  Judgment,  the  ccmrtmay  nevertheless  render  Judgment 
thereon.  Snoh  Judgment  ia  not  a  lien  on  the  real  property  of  the  deoeaaed  party,  but  is 
payable  In  the  oourae  of  administration  on  his  estate. 

Sbc.  686.  Notwithstanding  the  d(*ath  of  a  party  after  ^e  Jndgment,  execution  thereon 
may  be  issued,  or  it  may  be  enforced,  as  follows: 

1.  In  case  of  the  death  of  the  Judgment  creditor,  upon  the  application  of  his  executor  or 
administrator,  or  successor  in  interest. 

9.  In  case  of  the  death  of  the  Judgment  debtor  if  the  Judgment  be  for  the  recovery  of 
real  or  personal  propwty,  on  the  enforcement  of  a  lien  thereon. 
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tration.  But  when  a  specific  lien  has  been  acquired  by  an  cidual  levy  of  the 
execution  upon  property  the  same  may  be  sold  for  the  satisfaction  thereof. 
Bagley  v.  Ward,  37  Cal.  121. 

whatiudg-  Seo.  1506.  A  judgment  rendered  against  a  decedent, 
a  lien  on  real  dying  after  verdict  or  decision  on  an  issue  of  fact,  but 
?SSJ.    °   before  judgment  is  rendered  thereon,  is  not  a  lien  on  the 

real  property  of  the  decedent,  but  is  payable  in  due  course 

of  administration. 


N.  8. 


May  refer        Sec.  1507.    (§142.)    If  the  cxecutor  or    administrator 
ciaixna.       doubts  the  corrcctncss  of  any  claim  presented  to  him,'  he 
may  enter  into  an  agreement,  in  writing,  with  the  claimant, 
to  refer  the  matter   in  controversy  to  some  disinterested 
person,  to  be  approved^by  the  probate  judge.  Upon  filing  the 
agreement  and  approval  of  the  probate  judge  in  the  office  of 
the  clerk  of  the  district  court  for  the  county  in  which  the 
letters  testamentary  or  of  administration  were  granted,  the 
clerk  must,  either  in  vacation  or  in  term,  enter  a  minute  of 
the  order  referring  the  matter  in  controversy  to  the  person 
so  selected;  or,  if  the  parties  consent,  a  reference  may  be 
Effect  of      had  in  the  probate  court;  and  the  report  of  the  referee,  if 
allowance    confirmed,  establishes  or  rejects  the  claim  the  same  as  if  it 
had  been  allowed  or  rejected  by  the  executor  or  adminis- 
trator and  the  probate  judge. 

Statutes  of  1851,  p.  466,  $  142;  1861,  p.  638,  $  44. 

Trial  by  Seo.  1508.  (§143.)  The  referee  must  hear  and  determine 

coDi^ed,  the  matter,  and  make  his  report  thereon  to  the  court  in 
effect.  which  his  appointment  is  entered.  The  same  proceedings 
shall  be  had  in  all  respects,  and  the  referee  shall  have  the 
same  powers,  be  entitled  to  the  same  compensation  and 
subject  to  the  same  control,  as  in  other  cases  of  reference. 
The  court  may  remove  the  referee,  appoint  another  in  his 
place,  set  aside  or  confirm  his  report,  and  adjudge  costs, 
as  in  actions  against  executors  or  administrators,  and  the 
judgment  of  the  court  thereon  shall  be  as  valid  and  effectual, 
in  all  respects,  as  if  the  same  had  been  rendered  in  a  suit 
commenced  by  ordinary  process. 

Statutes  of  1851,  p.  466,  $  143;  1861,  p.  639,  $45. 

When  the  account  of  a  claimant  is  contested,  and  he  applies  for  leare  to 
amend,  by  filing  a  more  full  and  particular  account,  the  amendment  should 
be  allowed.    Estate  of  Hidden,  23  Gal.  362. 
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Sec.  1509.  (§144.)  When  a  judgment  is  recovered,  with  I't'^iuty  o' 
costs,  against  any  executor  or  administrator,  he  shall  be  in-  e^->  <^'' 
dividually  liable  for  such  costs  bat  they  must  be  allowed  him 
in  his  administration  accounts,  unless  it  appears  that  the  suit 
or  proceeding  in  which  the  costs  were  taxed,  was  prose- 
cuted or  defended  without  just  cause. 

Statutes  of  1851,  p.  466,  $  144. 

Executors  and  administrators  are  indiyidually  responsible  for  costs  recov- 
ered against  them  in  every  case;  but  they  shall  be  allowed  them  in  their 
administration  accounts,  except  when  it  appears  thut  the  action  has  been 
prosecuted  or  resisted  without  just  cause.  The  provisions  of  the  one  hun- 
dred and  forty-fourth  section  of  the  probate  act,  are  not  limited  to  settle- 
ments in  the  probate  court.    Eicox  v.  Oraham,  6  Cal.  667. 

Sec.  1510.  (gl45.)  K  the  executor  or  administrator  is^SSto?' 
a  creditor  of  the  decedent,  his  claim,  duly  authenticated  by  JJti'J?**"** 
affidavits,  must  be  presented  for  allowance  or  rejection  to 
the  probate  judge,  and  its  allowance  by  the  judge  is  suffi- 
cient evidence  of  its  correctness,  and  it  must  be  paid  as 
other  claims,  in  due  course  of  administration.  If,  however, 
the  probate  judge  rejects  the  claim,  action  thereon  may  be 
had  against  the  estate  by  the  claimant,  and  summons  must 
be  served  upon  the  probate  judge,  who  may  appoint  an 
attorney  at  the  expense  of  the  estate  to  defend  the  action. 
If  the  claimant  recovers  no  judgment,  he  must  pay  all  costs, 
including  defendant's  attorney's  fees. 

Statutes  of  1851,  p.  466,  $  145. 
See  decisions  noted  under  previous  sections. 

An  executor  or  administrator  holding  a  debt  against  the  estate  of  the  de- 
ceased, cannot  pay  himself  and  claim  a  credit,  when  he  has  never  presented 
his  claim  for  allowance  to  the  probate  judge.  The  statute  requires  claims 
against  the  estate  to  be  presented  in  accordance  with  its  directions,  whether 
the  claims  be  held  by  executors  and  administrators  or  by  other  creditors  of 
the  deceased,  and  if  not  so  presented  within  ten  months  from  publication  of 
notice  for  presentation,  they  are  barred.  Est,  of  James  A.  Taylor,  16  Cal. 
34. 

See,  also,  Estate  of  Taylor,  10  Cal.  482. 

A  person  who  has  a  claim  against  the  estate  of  a  deceased  person  has  no 
right  to  collect  debts  due  said  estate,  and  apply  them  to  the  payment  of  his 
own.    Cook  V.  Jordan,  21  Texas,  221. 

The  claim  of  an  executor  or  administrator  against  the  deceased  has  no 
priority  over  the  demands  of  other  creditors,  and  he  cannot  retain  assets  of 
the  estate  in  payment  of  his  own  demand  until  it  has  been  proved  and 
allowed  by  the  surrogate.     Treat  v.  Fortune,  2  Brad.  116. 


of  cltixns. 
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BsMvtor        Sec.  1511.     (§146.)     If  an  executor  or  administrator 
to  give       neglects  for  two  months  after  his  appointment  to  give  notice 
areditora^to  to  Creditors,  as  prescribed  by  tliis  chapter,  the  coort  mnst 
revoke  his  letters,  and  appoint  some  other  person  in  his 
stead,  equally  or  the  next  in  order  entitled  to  the  appoint- 
ment. 

Statutes  of  1851,  p.  466,  $  146. 

Ab  to  what  are  claims  within  the  meaning  of  this  chapter,  see  decisions 
cited  under  section  1495,  et  seq.,  ante. 

Exeoator         Seg.  1512.     (8 147.)    At  the  same  term  at  which  he  is 

to  return  ^"      ^    . 

stetoment  required  to  return  his  inventory,  the  executor  or  adminis- 
trator must  also  return  a  statement  of  all  claims  against  the 
estate  which  have  been  presented  to  him,  if  so  required  by 
the  court;  and  from  term  to  term  thereafter  he  must  present 
a  statement  of  claims  subsequently  presented  to  him.  In 
all  such  statements  he  must  designate  the  names  of  the 
creditors,  the  nature  of  each  claim,  when  it  became  due  or 
will  become  due,  and  whether  it  was  allowed  or  rejected  by 
him. 

iJA^A-A M   tast     ^     Ana    A14l» 

At  the  end  cf  Section  1512,  Page  120. 
1513.  (N.  S.)  If  there  be  any  debt  of  the  decedent 
bearing  interest,  whether  presented  or  not,  the  ex- 
ecutor or  administrator  may,  by  order  of  the  Court, 
pay  the  amount  then  accumulated  and  unpaid,  or  any 
part  thereof,  at  any  time  when  there  are  sufficient  funds 
properly  applicable  thereto,  whether  said  claim  be  then 
due  or  not;  and  interest  shall  thereupon  cease  to  accrue 
upon  the  amount  so  paid.  This  section  does  not  apply 
to  existing  debts,  unless  the  creditor  consent  to  accept 
the  amount. 
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CHAPTEB  VII. 

OF  SALES  AND   CONYETANCES  OF  PBOPEBTY  OF  DECEDENTS. 

AbTICLI     I.   SAIiSS  IN  OENKBlIi. 

II.    SaUCS  of  PEBSONAIi  PBOPEBTT. 
III.   SUMMABT  BAIilS  OF  lONSS  AND  MXNXNa  INTXBS9TB. 
lY.   SAI.B8  OF  BMAL    SSTATB,  INTIBttTB    THBSIIM  AMD  OOMFIBMATIOH 
THKBBOF. 


ABTIOLE  I. 
SALES  IN  GENEBAL. 

Seotxom  1516.  Personal  estate  first  chargeable.    Beal  estate  when  sold. 
1517.  No  sales  yalid  except  by  order  of  probate  court. 
1618.  ApplicationB  for  orders  of  sale. 

1519.  Bat  one  petition,  order  and  sale  mnst  be  had  when  it  is  possi- 
ble  to  do  so. 

Sec.  1516.     (§115.)    The  personal  estate  of  a  decedent  penonai 
which  comes  into  the  hands  of  the  executor  or  administra-  ^!£2^bie. 
tor  is  first  chargeable  with  the  payments  of  the  debts  and 
expenses;  if  the  goods,  chattels,  rights  and  credits  in  the  ^eai estate 
hands  of  the  executor  or  administrator  are  not  sufficient  to 

Page  121. 

1518.  All  the  property  of  a  decedent  shall  be  charge- 
able with  the  payment  of  the  debts  of  the  deceased,  the 
expenses  of  administration,  and  the  allowance  to  the 
family,  except  as  otherwise  provided  in  this  Code  and 
in  the  Civil  Code.  And  the  said  property',  personal 
and  real,  may  be  sold  as  the  Court  may  direct,  in  the 
manner  prescribed  in  this  chapter.  There  shall  be  no 
priority  as  between  personal  and  real  property  for  the 
above  purposes. 

Boended  to  the  heir;  fonrth,  lands  devised.    In  re  Woodtoorth,  31  Gal.  595. 
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This  order  of  marshalling  the  assets  is  not  to  be  disturbed  bj  the  fact  that 
lands  are  deyised  subject  to  a  mortgage  thereon.  The  personal  estate  is  first 
to  be  applied  and  exhausted,  even  for  the  payment  of  debts  charged  upon  the 
real  estate  by  mortgage,  if  the  debt  so  charged  was  the  personal  debt  of  the 
testator.    IHd. 

It  requires  express  words  in  the  will,  or  an  intent  clearly  manifest  upon  an 
examination  of  the  entire  will,  to  disturb  this  order.    Ibid, 

The  making  of  a  specific  bequest  is  regarded  as  indicating  an  intention  to 
discharge  the  particular  personal  prdperty  specifically  bequeathed  from  the 
debts  of  the  testator.    Ibid. 

A  specific  bequest  of  personal  property  is  the  bequest  of  a  particular  thing 
or  money  specified  and  distinguished  from  all  others  of  the  same  kind,  as  of 
a  horse,  or  money  in  purse.    Ibid. 

A  bequest  of  "  all  my  personal  estate  *  *  *  *  *  *  **  is  not  a  specific 
bequest,  and  under  the  common  law  such  bequest  would  not  discharge  the 
personalty  from  being  first  applied  to  the  payment  of  the  debts.    Ibid. 

Under  our  law  generally  the  personal  estate  which  comes  into  the  hands 
of  the  executor  is  first  chargeable  with  the  payments  of  the  debts  of  the  de- 
ceased.   Ibid. 

The  rents  and  profits  of  the  real  estate  accruing  subsequent  to  the  death 
of  the  testator,  are  not  personal  property  in  the  hands  of  the  executor  to  be 
first  applied  to  the  payment  of  debts  in  exoneration  of  the  general  person- 
alty.   Ibid. 

NoMiM  Sec.  1517.     (§148.)    No  sale  of    any  property    of   an 

bj  order  of  estate  of  a  decedent  is  valid,  nnless  made  under  order  of 
court.        the  probate   court,   except  as  otherwise  provided  in  this 
chapter.     All  sales  must  be  reported  under  oath,  and  con- 
firmed by  the  probate^  court,  before  the  title  to  the  property 
sold  passes. 

Statutes  of  1851,  p.  467,  $1^;  1861,  p.  639,  $46. 

Note. — This  section  is  amended  so  as  to  reqnire  "  all  sales  "  to  be  conflnned  before  title 
to  property  passes,  and  obviates  the  repetition  of  this  provision. 

See  section  1561,  post. 

Authority  to  order  Bale.— The  power  of  the  probate  court  to  order  a  sale 
of  the  real  estate  of  the  deceased,  results  from  the  fact  that  the  personal 
estate  in  the  hands  of  the  administrator  is  insufficient  to  pay  debts.  Stuart 
V.  Allen,  16.  Cal.  473. 

The  authority  of  the  probate  court  to  order  a  sale  of  real  property  of  an 
intestate  is  derived  from  the  statute,  and  can  only  be  exercised  in  the  cases 
specially  designated.    Haynes  v.  Meeks,  20  Cal.  288. 

To  "what  kind  of  sales  statute  applies. — The  provision  of  the  act  regu- 
lating the  Settlement  of  the  Estates  of  Deceased  Persons,  declaring  that  no 
sale  of  any  property  of  the  estate  shall  be  valid  unless  made  upon  an  order 
of  the  probate  court,  applies  only  to  sales  by  executors  and  administrators. 
It  has  no  reference  to  judicial  sales  under  the  decrees  of  the  district  courts, 
nor  to  sales  in  pursuance  of  testamentary  authority.  Fallon  v.  BtUler,  21 
Cal.  24. 
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The  restrictions  of  section  148  refer  only  to  sales  made  by  executors  and 
administrators.    CovoeU  y.  BuckaleWt  14  Cal.  640. 

See  decisions  cited  under  section  1505,  ante. 

Where  the  will  of  a  husband  makes  his  wife  dole  executrix  and  devisee, 
with  authority  to  dispose  of  the  estate  at  public  or  private  sale,  without  the 
previous  order  of  any  court:  Hddt  that  she  may  sell  without  any  order  of 
the  probate  court;  that  section  148  of  the  Probate  Act  declaring  that  ''no 
sale  of  any  property  of  an  estate  shall  be  valid  unless  made  under  order  of 
the  probate  court/'  applies  only  to  sales  in  cases  not  provided  for  by  the 
will,  and  thai  the  statute  is  operative  only  in  the  absence  of  testamentary 
power.    Payne  v.  Payne,  18  Cal.  291. 

See  also  Norrvt  v.  Harris,  15  Cal.  226. 

Attack  of  order  of  sale  in  collateral  proceedings. — If  an  administrator 
procures  an  order  of  the  probate  court  for  the  sale  of  real  estate  to  pay  a 
debt  which  the  administrator  had  previously  paid  with  funds  of  the  estate, 
it  is  not  a  fraud,  which  will  enable  the  order  to  be  attacked  in  a  collateral 
proceeding.    Boyd  v.  Blankman,  29  Cal.  19. 

An  order  of  the  probate  court  to  sell  all  the  real  estate  of  an  intestate  to 
pay  debts,  when  the  sale  of  a  small  portion  would  have  been  sufficient,  can> 
not  for  this  reason  be  set  aside  in  a  collateral  proceeding.    Ibid. 

When  order  of  sale  may  be  made.  —  An  order  for  the  ^sale  of  real 
property  upon  the  petition  of  an  executor,  to  meet  the  expenses  of  adminis- 
tration, may  be  made  without  a  final  adjudication  of  his  account  for  such 
expenses.  It  is  only  necessary  that  the  executor's  petition  for  such  order 
should  show  a  legal  necessity  for  a  sale  in  the  mode  prescribed  by  the  one 
hundred  and  fifty-fifth  section  of  the  probate  act;  and  the  only  legal  effect 
of  an  order  of  the  probate  court,  allowing  such  account  upon  such  hearing, 
where  no  notice  was  given  to  all  the  parties  in  interest  that  such  account 
would  then  be  presented  for  allowance,  is  that  the  court  thereby  ascertains 
that  the  legal  necessity  for  a  sale  exists.    AhUa  v.  Bumeit,  33  Cal.  658. 

Purchaser  at  Sale. — ^Notice. — A  purchaser  of  an  administrator  is  pre- 
sumed, by  law,  to  know  whether  the  administrator  had  power  to  sell  the 
property  of  his  intestate.    Briscoe  v.  Thompson,  1  Freeman's  Ch,  155. 

Payment  In  correnov. — ^When  executors  or  administrators  have  sold  the 
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1518.  All  petitions  for  orders  of  sale  must  be  in 
writing,  setting  fortb  the  facts  showing  the  sale  to  be 
necessary,  and,  upon  the  hearing,  any  person  interested 
in  the  estate  may  file  his  written  objectioDS,  which  must 
be  heard  and  determined.  A.  failure  to  set  forth  the 
facts  showing  the  sale  to  be  necessary  will  not  invali- 
date the  subsequent  proceedings,  if  the  defect  be  sup- 
plied by  the  proofs  at  the  hearing,  and  the  general 
facts  showing  the  necessity  be  stated  in  the  order  di- 
recting the  sale. 
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necessary,  and  npon  the  hearing  any  person  interested  in 
the  estate  may  file  his  written  objectionSi  which  must  be 
heard  and  determined. 

Statutes  of  1851,  p.  467,  $  149. 
See  section  15i0,  post,  and  cases  cited  there. 

On  application  to  sell  real  estate,  the  heirs  or  devisees  may  oppose  the 
application  by  attacking  the  claims  of  the  creditors.  They  may  set  up  the 
statute  of  limitations.    Skedmore  v.  Rcmiaine,  2  Brad.  122. 

See  Beckett  v.  Sehver,  noted  under  section  1497,  ante. 

See  also  decisions  noted  under  section  1537,  post. 

The  petition  by  an  executor  for  the  sale  of  real  estate,  must  set  forth  the 
amount  of  personal  estate  that  has  come  to  his  hands.  This  petition,  with 
this  averment,  are  jurisdictional  facts  without  which  the  order  of  sale  is  void. 
Qregory  v.  McPfuerson,   13  Cal.  562. 

k  ^«*i*;««  /rt,  fKa  sal  A  nf  lanrl.  and  the  SubseoUfillL 
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gS*  .  •  ^'^^     When  it  appears  to  the  Court  that  the  estate 

^d  is  insolvent,  or  that  it  will  require  a  sale  of  all   the 

^  property  of  the  estate,  of  every  character,  to  pay  the 

5« ;  family  allowance,  expenses  of  administration,  and  debts, 

there  need  be  but  one  petition  filed,  but  one  order  of 
sale  made,  and  but  one  sale  had,  except  in  the  case  of 
perishable  property,  which  may  be  sold  as  provided  in 
g  1522.     The  Probate  Court,  when  a  petition  for  the 
sale  of  any  property,  for  any  of  the  purposes  herein 
named,  is  presented,  must  inquire  fully  into  the  proba- 
ble  amount  required  to  make  all  such  payments,  and  if 
there  be  no  more  estate  than  sufficient  to  pay  the  same, 
may  require  but  one  proceeding  for  the  sale  of  the 
entire  estate.     In  such  case  the  petition  must  set  forth 
substantially  the  facts  required  by  §1537. 
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StonoN  1522.  Perishable  and  depreciating  property  to  be  sold. 
1623.  Order  to  sell  personal  property. 

1524.  Partnership  interests  and  choses  in  action,  how  sold. 

1525.  Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 

1526.  Sale  of  personal  property. 

peruhabio  ^^C!.  1522.  (§150.)  At  any  time  after  receiving  letters, 
aSng  pro^'  the  cx^cutor,  administrator,  or  special  administrator,  may 
Sm.*^^    apply  to  the  court  or  judge,  and  obtain  an  order  to  sell 
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perishable  and  other  personal  property  likely  to  depreciate 
in  value,  or  which  will  incur  loss  or  expense  by  being  kept, 
and  so  much  other  personal  property  as  may  be  necessary 
to  pay  the  allowance  made  to  the  family  of  the  decedent. 
The  order  for  the  sale  may  be  made  without  notice;  but 
the  executor,  administrator,  or  special  administrator,  is 
responsible  for  the  property,  unless,  after  making  a  sworn 
return  and  on  a  proper  showing,  the  court  shall  approve 
the  sale. 

statutes  of  1861,  p.  467,  $  150;  1861,  p.  639,  $  47;  1865-^,  pp.  765-6. 

Seo.  1623.  (§150.)  If  claims  against  the  estate  have  been  ordertoMU 
allowed,  and  a  sale  of  property  is  necessary  for  their  pay-  prS^rt^. 
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1523.  If  claims  against  the  estate  have  been  allowed, 
and  a  sale  of  property  is  necessary  for  their  payment, 
or  the  expenses  of  administration,  or  for  the  payment  of 
legacies,  the  executor  or  administrator  may  apply  for 
an  order  to  sell  so  much  of  the  personal  property  as 
may  be  necessary  therefor.  Upon  filing  his  petition, 
notice  of  at  least  five  days  must  be  given  of  the  hearing 
of  the  application,  either  by  posting  notices  or  by  ad- 
vertising. He  may  also  make  a  similar  application, 
either  in  vacation  or  term,  from  time  to  time,  so  long 
as  any  personal  property  remains  in  his  hands,  and  sale 
thereof  is  necessary.  If  it  appear  for  the  best  interest 
of  the  estate,  he  may,  at  any  time  after  filing  the  inven- 
tory, in  like  manner,  and  after  giving  like  notice,  apply 
for  and  obtain  an  order  to  sell  the  whole  of  the  personal 
property  belonging  to  the  estate,  whether  necessary  to 
pay  debts  or  not. 

ficient  notice  thereof,  1b  voidable,  at  least,  if  not  void.    Ibid. 

Surplusage. — ^Where  it  has  been  shown  in  proper  form  to  the  probate 
court,  that  a  sale  of  the  personal  property  of  an  estate,  is  necessary  to  pay 
the  debts,  a  statement  in  the  order  of  sale  that  it  is  "  perishable  property* 
and  liable  to  assessment  and  taxation,"  may  be  treated  as  surplusage,  and 
does  not  vitiate  or  affect  the  character  of  the  order.  MaUeck  v.  Moss,  22  Cal. 
266. 

Sale  attacked  In  ooUateral  proceedings.— The  validity  of  a  sale  of 
penonal   property  made   under  an  order  of  the  probate   court  cannot 
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be  attacked  in  a  collateral  action  on  the  ground  of  an  irregularity  or  defect 
in  the  order  of  sale  or  proceedings  under  it.  They  can  only  be  impeached 
by  a  direct  action  brought  for  that  purpose.    Ibid. 

Thus,  in  an  action  upon  an  indemnity  against  loss  in  the  sale  of  stock  by 
executors:  Held,  that  the  defendants  could  not  question  the  regularity  of  an 
order  of  sale  made  by  the  probate  court,  or  of  the  sale  made  in  pursuance 
thereof.    Ibid. 

Reasonable  notioe,  what  la.— Where  the  defendant  covenanted  with 
executors,  that  if,  in  the  course  of  the  administration  of  the  estate,  certain 
stock  should  be  sold  at  public  auction,  "upon  reasonable  notice,"  and 
should  bring  less  than  a  certain  amount,  he  (defendant)  would  pay  the  de- 
.  ficiency :  Held,  that  by  the  term  **  reasonable  notice,"  was  mdant  the  general 
notice  required  in  such  sales  by  the  probate  act,  and  not  any  other  or  per- 
sonal notice.    Ibid. 

2l?w(tfiSd  ^^^*  ^^^^'  Partnership  interests  or  interests  belonging 
2?Son/how  ^  *^^  ®®^*^®  ^y  virtue  of  any  partnership  foftnerly  existing, 
■old.  '  interests  in  personal  property  pledged,  and  choses  in  action, 
may  be  sold  in  the  same  manner  as  other  personal  property, 
when  it  appears  to  be  for  the  best  interest  of  the  estate. 
Before  confirming  the  sale  of  any  partnership  interest, 
whether  made  to  the  surviving  partner  or  to  any  other  per- 
son, the  court  or  judge  must  carefully  inquire  into  the  con- 
dition of  the  partnership  affairs,  and  must  examine  the 
surviving  partner,  if  in  the  county  and  able  to  be  present  in 
court. 

Statutes  of  1865-6,  pp.  765-6,  $  4. 
Compare  section  1585,  post. 

The  surviving  partDer  is  bound  to  account  and  pay  over  to  the  administra- 
tor of  the  deceased  partner,  aU  the  profits  of  the  realty,  a^  well  as  that  of 
, the  personalty  that  rightfully  hoir>T^nr  *n.  fti/>  Aofof^    ~-^i — --j^ 
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1525.    If  it  appears  that  a  sale  is  necessary  for  the 
payment  of  debts  or  the  family  allowance,  or  for  the 
best  interest  of  the  estate  and  the  persons  interested  in 
the  property  to  be  sold,  whether  it  is  or  is  not  necessary 
to  pay  the  debts  or  family  allowance,  the  Court  or  Judge 
must  order  it  to  be  made.     In  making  orders  and  sales 
for  the  payment  of  debts  or  family  allowance,  such  ar- 
ticles as  are  not  necessary  for  the  support  and  subsist- 
ence of  the  family  of  the  decedent,  or  are  not  speci^ly 
bequeathed,  must  be  first  sold,  and  the  Court  or  Judge 
must  so  direct. 
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payment  of  debts  or  family  aUowance,  the  court  or  judge 
must  so  direct,  and  such  articles  as  are  not  necessary  for 
the  support  and  subsistence  of  the  family  of  the  decedent, 
or  are  not  specially  bequeathed,  must  be  first  sold.  Articles 
bequeathed  must  not  be  sold  to  pay  debts  or  family  allow- 
ance, until  ^  other  personal  estate  has  been  applied  to  the 
•navment  thereof. 
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1526.  The  sale  of  personal  property  must  be  made 
at  public  auction,  for  such  money  or  currency  as  the 
Court  may  direct,  and  after  public  notice  given  for  at 
least  ten  days,  by  notices  posted  in  three  public  places 
in  the  county,  or  by  publication  in  a  newspaper,  or 
both,  containing  the  time  and  place  of  sale,  and  a  brief 
description  of  the  property  to  be  sold;  unless,  for  good 
reason  shown,  the  Probate  Court  or  Judge  orders  a 
private  sale,  or  a  shorter  notice.  Public  sales  of  such 
property  must  be  made  at  the  Court  House  door,  or  at 
the  residence  of  the  decedent,  or  at  some  other  public 
place,  but  no  sale  shall  be  made  of  any  personal  prop- 
erty, which  is  not  present  at  the  time  of  sale,  unless 
the  Court  otherwise  order. 

1536.  When  a  sale  of  property  of  the  estate  is  neces- 
sary to  pay  the  alhjwance  of  the  family,  or  the  debts 
outstanding  against  the  decedent,  or  the  debts,  ex- 
penses, or  charges  of  administration,  or  legacies,  the 
executor  or  administrator  may  also  sell  any  real,  as 
well  as  personal  property  of  the  estate,  for  that  pur- 
pose, upon  the  order  of  the  Probate  Court;  and  an 
application  for  the  sale  of  real  property  may  also  em- 
brace the  sale  of  personal  property. 

If,  in  a  devise  to  executor,  in  trust  for  heirs,  the  testator  expresses  a 
desire  that  hitt  homestead  shall  not  be  sold,  unless  necessary,  and  that 
the  same  shall  be  used  by  his  widow  and  children  as  a  home,  the  execu- 
tors have  authority  to  sell  the  homestead,  if  it  becomes  necessary. 
Etchebome  v.  Auzerais,  45  Cal.  122. 

in  part  of  mines  or  interests  in  mines,  or  of  shares,  inter- 
ests or  stocks  in  a  mining  corporation,  such  mines,  inter- 
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Petition  for 
sale,  who 


ests,  stocks  or  shares  may  be  sold  under  the  order  of  the 
probate  court  having  jurisdiction  of  the  estate,  as  herein- 
after provided. 

StatatoB  of  1865-6,  p.  369,  f  1. 
See  HaUeck  y.  Moss,  22  Gal.  266,  cited  under  section  1523,  anU. 

Sec.  1530.    The  executor,  administrator,  or  any  heir  at 
mHy  f!ie*iuid  aw,  or  creditor  of  the  estate,  any  partner  or  member  of  any 

what  to  con-       >>  .-i*i*i  i  i  i_ii 

tain.  mining  company,  in  which  interests,  or  shares  are  held  or 

owned  by  the  estate,  may  file  in  the  probate  court  a  petition  in 
writing,  setting  forth  the  general  facts  of  the  estate  being  then 
in  due  course  of  administration,  and  particularly  describing 
the  mine,  interest,  or  shares  which  it  is  desired  to  sell,  and 
particularly  the  condition  and  situation  of  the  mines,  or 
mining  interests,  or  of  the  mining  company  or  corporation 
in  which  such  interests  or  shares  are  held,  and  the  grounds 
upon  which' the  sale  is  asked  to  be  made. 

Statutes  of  1865-6,  p.  539,  $2. 

Order  to  Sec.  1531.  Upou  the  presentation  of  such  petition  the 
hown^e  ' probatc  judge  must  make  an  order  directing  all  persons 
notice.  interested  to  appear  before  him  at  a  time  and  place  speci* 
fied,  not  less  than  four  nor  more  than  ten  weeks  from  the 
time  of  making  such  order,  to  show  cause  why  an  order 
should  not  be  granted  to  the  executor  or  administrator  to 
sell  such  mines,  mining  interests,  shares  or  stocks,  as  are 
set  forth  in  the  petition  and  belonging  to  the  estate.  A 
copy  of  the  order  to  show  cause  must  be  personally  served 
on  all  persons  interested  in  the  estate,  at  least  ten  days 
before  the  time  appointed  for  hearing  the  petition,  or  pub- 
lished at  least  four  successive  weeks  in  such  newspaper  as 
the  court  shall  specify.  If  all  persons  interested  in  the 
estate  signify  in  writing  their  assent  to  such  sale,  the  notice 
may  be  dispensed  with. 

Statutes  of  1865-^,  p.  359,  $  2, 
See  UdUeck  y.  Moss,  22  Gal.  266,  cUed  under  section  1523,  anin. 


Order  of 
Bale,  when 
■ndhow 
made. 


Seo.  1532.  If,  upon  hearing  the  petition,  it  appears  to 
the  satisfaction  of  the  probate  judge  that  it  is  to  the  in- 
terest of  the  estate  that  such  mining  property  or  interests 
of  the  estate  should  be  sold,  or  if  it  appears  to  his  satisfao* 
tion  that  an  immediate  sale  is  necessary  in  order  to  secure 
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the  just  rights  or  interests  of  the  mining  partners  or  ten- 
ants in  common,  in  which  such  shares,  stocks  or  property 
are  held,  such  probate  judge  must  make  an  order  authoriz- 
ing the  executor  or  administrator  to  sell  such  mining  inter- 
ests, mines  or  shares,  as  hereinafter  provided. 

Statates  of  1865-6,  p.  359,  $  4. 

Sec.  1533.     After  the  order  of  sale  is  made,  all  further  Farther 
proceedings  for  the  sale  of  such  mining  property,  and  for  to  conform 
the  notice,  report  and  confirmation  thereof,  must  be  in  con- four, 
formity  with  the  provisions  of  article  four  of  this  chapter. 

Statates  of  1865-6,  p.  359,  $  5. 


ARTICLE  IV. 

THE  SALE  OF  BEAL  ESTATE,  INTERESTS  THEREIN  AND  CONFIRMA- 
TION THEREOF. 

SscmoM  1536.  To  sell  real  esti^e,  when. 

-  1537.  Verified  petition  for  side,  yfh&l  to  contain  and  to  what  it  may 
refer. 

1538.  Order  to  persons  interested  to  appear. 

1539.  Copy  to  be  served,  assent  given,  or  publication  made. 

1540.  Hearing  after  proof  of  service.    Presentation  of  claims. 

1541.  Administrator,  executor  and  witnesses  may  be  examined. 

1542.  To  sell  real  estate  or  any  part,  when. 

1543.  Order  of  sale,  when  to  be  made. 

1544.  What  the  order  of  sale  mnst  contain.    May  be  at  public  or 

private  sale. 

1545.  Interested  persons  may  apply  for  order  of  sale.     Form'  of 

petition. 

1546.  To  deliver  copy  of  order  to  executor. 

1547.  Notice  of  sale. 
1548 r  Time  and  place. 

1549.  Private  sale  of  real  estate,  how  made,  and  notice.    Bids,  when 

and  how  received. 

1550.  Ninety  per  cent,  of  appraised  value  must  be  offered. 

1551.  Purchase  money  on  sale,  on  credit,  how  secured. 

1552.  Hearing  and  setting  aside  sale,  and  when  re-sale  may  be 

ordered. 

1553.  May  file  objections,  when  and  who. 

1554.  When  order  of  confirmation  is  to  be  made  and  when  not. 

1555.  Conveyances. 

1556.  Order  of  confirmation,  what  to  state. 

1557.  Sale  may  be  postponed. 

1558.  Notice  of  pos^nement. 
9 
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1559.  Sale  of  real  estate  to  pay  legacies. 

1560.  Where  payment  of  debts,  etc.,  provided  for  by  will. 

1561.  Sale  vithout  order.    May  require  security. 

1562.  Where  provision  by  will  insufficient. 

1563.  Estate  subject  to  debts,  etc. 

1564.  Contribution  among  legatees. 

1565.  Contract  for  purchase  of  lands  may  be  sold,  how. 

1566.  Conditions  of  sale. 

1567.  Purchaser  to  give  bond. 

1568.  Executor  to  assign  contract. 

1569.  Sales  by  executors  or  administrators  of  lands  under  mortgage 

or  lien. 

1570.  The  holder  of  the  mortigftga  or  liei^nA^mohaae  the  lands. 


Page  130. 

1537.  To  obtain  an  order  for  the  sale  of  real  prop- 
erty, he  must  present  a  verified  petition  to  the  Probate 
Court,  or  to  the  Judge  at  Chambers,  setting  forth  the 
amount  of  personal  property  that  has  come  to  his  hands, 
and  how  much  thereof,  if  any,  remains  undisposed  of  ; 
the  debts  outstanding  against  the  decedent,  as  far  as 
can  be  ascertained  or  estimated ;  the  amount  due  upon 
the  family  allowance,  or  that  will  be  due  after  the  same 
has  been  in  force  for  one  year;  the  debts,  expenses,  and 
charges  of  administration  already  accrued,  and  an  esti- 
mate of  what  will  or  may  accrue  during  the  administra- 
tion ;  a  general  description  of  all  the  real  property  of 
which  the  decedent  died  seized,  or  in  which  he  hivd  any 
interest,  or  in  which  the  estate  has  acquired  any  inter- 
est, and  the  condition  and  value  thereof,  and  whether 
the  same  be  community  or  separate  property;  the  names 
of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of 
the  decedent,  so  far  as  known  to  the  petitioner.  If  any 
of  the  matters  here  enumerated  cannot  be  ascertained, 
it  must  be  so  stated  in  the  petition ;  but  a  failure  to  set 
forth  the  facts  showing  the  sale  to  be  necessary,  will 
not  invalidate  the  subsequent  proceedings,  if  the  defect 
be  supplied  by  the  proofs  at  the  hearing,  and  the  gen- 
eral facts  showing  such  necessity  be  stated  in  the  decree. 

in  which  he  had  any  interest;  or  in  which  the  estate  has  ac- 
quired any  interest,  and  the  condition  and  value  of  the 
respective  portions  and  lots  thereof,  and  whether  the  same 
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be  commnnity  or  separate  property;  the  names  and  ages  of 
the  devisees,  if  any,  and  of  the  heirs  of  the  decedent.  If 
all  the  matters  above  enumerated  cannot  be  ascertained,  it 
must  be  so  stated  in  the  petition. 

Statates  of  1851,  p.  467.  $155;  1861,  p.  640,  $52. 
See  section  1353,  ante;  also  section  1544,  post,  and  cases  cited. 

Act  of  legiBlatore  to  aufhozlze  sale  when  tmconstitationed. — An  act 
of  the  Legislature  authorizing  an  administrator  to  sell  real  property  belong- 
ing to  the  estate  of  his  decedent,  except  in  satisfaction  of  the  lien  of  credi- 
tors, for  the  support  of  the  family,  or  to  pay  the  expenses  of  administration, 
is  unconstitutional.    Brenham  y.  Story,  39  Gal.  179. 

VIThen  probate  court  may  order  sale. — The  probate  court  may  order  a 
sale  of  the  real  estate  left  by  the  deceased,  upon  petition  of  the  administra- 
tor, to  pay  the  expenses  of  administration  even  if  there  are  no  debts,  and 
there  hieus  been  no  family  allowance.    Est.  of  Benty,  36  Gal.  687. 

A  petition  for  the  sale  of  real  estate  by  the  administrator  is  sufficient  if  it 
shows  that  the  personal  estate  is  insufficient  to  pay  the  expenses  of  adminis- 
tration, etc.,  and  for  that  purpose  it  may  refer  to  and  make  the  inventory  a 
part  of  the  petition.    Est,  of  Beniy,  36  Gal.  687. 

The  authority  of  the  probate  court  to  order  a  sale  of  real  property  of  an 
intestate  is  derived  from  the  statute,  and  can  only  be  exercised  in  the  cases 
specially  designated.    Haynes  v.  Meeks,  20  Gal.  288. 

The  truth  of  the  averments — their  sufficiency  appearing — is  a  matter  which 
must  be  determilied  at  the  hearing  of  the  petition,  and  the  judgment  of  the 
court  thereon,  if  rendered  upon  legal  notice,  cannot  be  questioned  collater- 
ally. It  may  be  reviewed,  and  if  erroneous  corrected  on  appeal,  but  not 
otherwise.    Ibid. 

NecesBary  averments  of  petition. — The  petition  for  the  sale  of  real  prop- 
erty must  show  on  its  face  two  things :  Ist,  the  insufficiency  of  the  personal 
property  to  pay  the  debts  and  charges  against  the  estate;  2nd,  the  necessity 
of  the  sale  of  the  real  property,  or  some  portions  thereof,  for  that  purpose; 
and  both  must  appear  before  the  court  can  take  jurisdiction  of  the  proceed- 
ing.   Ibid, 

The  petition  must  show  the  insufficiency  of  Ihe  personal  property,  not  by 
mere  averment,  but  by  the  statement  of  the  factH  as  to  its  amount  and  dis- 
position, and  as  to  the  outstanding  debts  and  charges  as  prescribed  in  section 
155  of  the  probate  act,  and  must  show  also  the  necessity  for  the  sale  of  the 
whole  or  some  portion  of  the  real  property,  not  by  mere  averment  of  such 
necessity,  but  by  a  description  of  all  the  real  property  of  which  the  intestate 
died  seized,  and  a  statement  of  its  condition  and  value  as  required  by  the 
same  section.    Ibid. 

A  petition  filed  by  an  administrator  for  the  sale  of  real  property  belonging 
to  the  estate,  averred  that  no  personal  property  had  come  to  hi^  hands,  and 
that  there  was  none,  to  his  knowledge ;  that  a  former  administrator  of  the 
same  estate  had  disposed  of  the  whole  of  it;  that  the  petitioner,  who  was 
also  a  creditor,  had  made  every  effort  in  his  power  to  collect  from  the  former 
administrator  the  amount  due  to  him  on  a  judgment  against  the  estate  with- 
out success,  but  did  not  state  the  amount  of  personal  property  which  had 
come  to  the  hands  of  the  former  administrator,  or  what  disposition  had  been 
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made  of  it,  oe  that  any  effort  had  been  made  to  ascertain  the  disposition  of 
it,  or  to  compel  the  former  administrator  to  account;  nor  the  condition  or 
value  of  the  real  estate  of  which  the  intestate  died  seized,  nor  the  condition 
of  the  parcels  de^ribed:  IMd,  that  it  was  fatally  defective  in  its  allegations 
respecting  both  the  real  and  the  personal  property;  that  the  court  acquired  no 
jurisdiction  of  the  proceedings  for  the  sale:  that  the  order  to  sell  and  the 
sale  made  in  pursuance  of  it  were  void,  and  the  purchaser  acquired  no  title, 
and  that  the  invalidity  of  the  sale,  by  reason  of  the  defect  in  the  petition 
might  be  shown  in  bar  of  a  recovery,  by  the  purchaser,  in  ejectment  against 
the  one  claiming  under  a  conveyance  from  the  heirs.    Ibid. 

The  jurisdiction  of  the  court  to  order  the  sale  depends  upon  the  sufficiency 
of  the  averments  of  the  petition,  and  not  upon  the  truth  of  those  averments. 
If  the  statements  of  a  petition  were  untrue  in  fact,  and  in  consequence 
thereof  injustice  should  be  done,  this  might  furnish  ground  for  setting  aside 
the  sale  by  a  direct  proceeding  for  that  purpose;  but  it  would  not  reach  the 
point  of  jurisdiction  or  authorize  the  sale  to  be  treated  as  a  nullity  when 
questioned  collaterally.    FUch  v,  MUler,  20  Cal.  352. 

Vrhat  petition  must  state. — The  statute  does  not  directly  require,  nor 
is  it  essential,  that  the  value  of  the  several  items  and  parcels  of  property  of 
which  the  estate  consists,  should  be  stated.    Ibid. 

The  petition  must  set  forth  the  condition  of  the  estate,  but  it  is  only 
necessary  to  state  the  condition  in  such  manner  as  to  enable  the  court  to 
judge  of  the  existence  of  one  or  more  of  the  circumstances  above  specified. 
Ibid. 

A  petition  by  an  executor  or  administrator  for  the  sale  of  the  real  property, 
must  set  forth  and  describe  the  property,  or  the  sale  will  be  void.  This  is  a 
jurisdictional  fact.     Tovonaend  v.  Gordon,  19  Gal.  188. 

Perhaps  the  omission  in  such  petition  of  a  portion  of  the  real  estate 
would  not  affect  the  proceedings  ordering  a  sale  of  another  portion  described. 
Ibid. 

Such  petition  must  conform  substantially  with  section  155  of  the  probate 
act,  which  requires  it  to  set  forth  among  other  things  '*a  description  of  all 
the  real  estate  of  which  the  testator  or  intestate  died  seized,  and  the  con- 
dition and  value  of  the  respective  portions  and  lots."    Ibid. 

The  general  reasoning  of  the  principal  opinion  in  Gfregory  v.  McPherson 
(13  Cal.  562)  as  to  what  are  the  jurisdictional  facts  in  a  petition  for  the  aiale 
of  the  real  property  of  an  estate  affirmed.     Ibid. 

The  petition  by  the  executor  for  the  sale  of  ^the  real  property  of  an  estate 
must  state  the  amount  of  the  personal  property  which  has  come  to  his 
hands,  otherwise  the  order  of  sale  made  by  the  probate  court  on  such  peti- 
tion and  the  sale  thereunder  will  be  void.    Gregory  v.  Taber,  19  Cal.  397. 

It  is  not  sufficient  that  the  executor  has  filed  an  account  of  the  personal 
property  at  or  about  the  time  of  filing  his  petition  for  sale  of  the  real  estate. 
The  petition  itself  must  set  forth  the  personal  property,  or  the  account  must 
be  referred  to  in  the  petition  so  as  to  become  part  of  it  for  the  reference. 
Ibid. 

Although  a  sale  of  the  real  estate  of  a  deceased  person  has  been  made 
under  order  of  the  probate  court,  and  the  report  of  such  sale  confirmed  by 
the  court,  and  a  deed  ordered  to  be  executed  to  the  purchaser  under  the  one 
hundred  and  seventy-first  and  one  hundred  and  seventy-second  sections  of 
the  Probate  Act,  still  the  sale  will  be  void  and  the  title  to  the  property  sold 
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uriU  not  pasfi,  unless  the  petUion  tor  such  sale  contain  the  averments  required 
by  section  165.    Ibid. 

The  one  hundred  and  seventy-first  and  one  hundred  and  seventy-second 
sections  have  effect  only  upon  sales  made  under  orders  which  the  probate 
court  had  jurisdiction  to  make,  and  a  petition  with  the  averments  described 
in  section  165  is  essential  to  the  jurisdiction.    J  bid, 

"When  order  may  be  made. — An  order  for  the  sale  of  real  property  upon 
the  petition  of  an  executor,  to  meet  the  expenses  of  administration,  may  be 
made  without  a  final  adjudication  of  his  account  for  such  expenses.  It  is 
only  necessary  that  the  executor's  petition  for  such  order  should  show  a 
legal  necessity  for  a  sale  in  the  mode  prescribed  by  section  155  of  the  Pro- 
bate Act;  and  the  only  legal  effect  of  an  order  of  the  probate  court  allowing 
such  account  upon  such  hearing,  where  no  notice  was  given  to  all  the  par- 
ties in  interest,  that  such  account  would  then  be  presented  for  allowance,  is 
that  the  court  thereby  ascertains  that  the  legal  necessity  for  a  sale  exists. 
AbUa  V.  Burnett,  33  Gal.  668. 

The  necessity  for  the  sale  is  not  a  matter  for  the  executor  or  administrator 
to  determine,  but  is  a  conclusion  which  the  court  itself  must  draw  from  the 
facts  stated,  and  the  petition  must  furnish  the  materials  for  its  judgment. 
Haynes  v.  Meeks,  20  Cal.  288. 

But  a  petition  for  sale  of  real  estate,  like  a  deed,  must  be  held  good  for  bo 
much  of  the  land  as  it  correctly  describes.    Fr<izier  v.  Steinrod,  7  Iowa,  339. 

Tha  petition  by  an  execator  for  the  sale  of  real  estate,  must  set  forth  the 
amount  of  personal  estate  that  has  come  to  his  hands.  This  petition,  with 
this  averment,  are  jurisdictional  facts,  without  which  the  order  of  sale  is 
void.    Qrtgory  v.  McPhtrson,  13  Cal.  662. 

The  power  of  the  court  to  order  a  sale  of  the  real  estate  of  the  deceased, 
results  from  the  fact  that  the  personal  estate  in  the  hands  of  the  administra- 
tor, is  insufficient  to  pay  the  debts,  etc.    Stuart  v.  AUen,  16  Gal.  473. 

To  the  exercise  of  jurisdiction  in  ordering  a  sale  of  the  real  estate,  it  is 
not  necessary  that  there  should  be  a  literal  compliance  with  the  directions 
of  the  statute.  A  substantial  compliance  is  enough.  Nor  is  it  essential  that 
there  should  be  in  the  petition  itself,  and  without  reference  to  any  other 
paper  or  thing,  a  statement  of  these  facts.  The  main  fact  required  is  the 
averment  of  the  insufficiency  of  personal  assets,  and  mere  formal  defects  in 
the  mode  of  statement,  wonld  not  affect  the  jurisdiction.    Ibid, 

So  far  as  the  question  of  jurisdiction  is  concerned,  it  is  immaterial  whether 
the  statements  of  the  petition  be  true  or  not;  the  jurisdiction  rests  upon  the 
averments  of  the  petition,  not  upon  their  proof.    Ibid, 

The  question  argued  by  Justice  Baldwin  in  Gregory  v.  McPherson^  13  Gal. 
662,  as  to  the  nejessity  of  setting  forth  in  a  petition  by  an  executor  to  sell 
real  estate,  as  a  jurisdictional  fact,  the  amount  of  personal  estate  that  has 
come  to  his  hands  is  still  open  in  this  court — that  case  not  being  authority, 
because  the  justices  deciding  it  did  not  concur  in  the  grounds  of  their  judg- 
ment, as  appears  in  the  report.    Ibid, 

The  prayer  of  the  petition  in  this  case  is  in  the  alternative,  and,  therefore, 
the  petition  as  a  pleading,  was  defective,  but  this  defect  does  not  go  to  the 
jurisdiction  of  the  court;  but  if  the  true  construction  of  the  petition  be  that 
it  prays  for  a  sale  only  in  the  event  that  the  agreement  with  plaintiff  is  not 
confirmed,  still  perhaps  even  then  the  jurisdiction  of  the  court  would  not  be 
affected.    Ibid. 
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In  cases  of  this  sort,  where  titles  to  real  estate  will  be  injoriously  affected 
by  holding  probate  courts  to  great  strictness  of  proceeding,  a  fair  and  liberal 
construction  should  be  given  to  their  acts  whenever  it  can  be  legally  done. 
Ibid. 

Where  the  petition  for  the  sale  of  real  estate,  after  setting  out  the  debts, 
proceeds,  "  that  the  personal  property  of  said  estate,  which  will  appear  by  the 
inventory  now  on  file,  is  not  more  than  is  sufficient  for  the  use  and  support 
of  the  family  of  said  decedent,  and  is  wholly  insufficient  to  pay  said  indebt- 
edness, and  that  it  is  necessary  to  sell  real  estate  to  pay  the  same,*'  and  after 
giving  some  further  matter,  concludes:  "  Petitioner  further  alleges  that  the 
inventory  heretofore  filed,  gives  a  description  of  all  the  real  estate  of  which 
the  said  intestate  died  seized,  and  the  condition  and  value  thereof,  which 
said  inventory  is  made  a  part  of  the  petition :"  Held,  that  the  petition  contains 
a  sufficient  averment  as  "  to  the  amount  of  personal  estate  that  has  come  to 
his  hands,  and  how  much  thereof,  if  any,  remains  undisposed  of"  within  the 
statutes;  that  the  reference  to  the  inventory  makes  for  all  purposes  of  the 
reference  the  inventory,  apart  of  the  petition,  and  the  amount  of  the  personal 
estate  is  shown  by  the  inventory,  as  is  also  the  value.    Ibid. 

Taking  the  petition  and  inventory  together  in  this  case,  the  description  of 
the  real  estate  is  not  so  defective  as  to  render  the  sale  void  upon  its  face.  To 
require  an  accurate  or  exact  description  is  too  strict  a  rule.    Ibid, 

See  also  cases  cited  under  section  1517,  ante. 

See  also  HaUeck  v.  J^oss,  22  Cal.  275,  cited  under  section  1523,  ante. 

Redundant  matter. — The  fact  that  a  petition  for  the  sale  of  the  real  prop- 
erty of  one  estate  embraces  matters  relating  to  another  estate — ^as  where 
letters  testamentary  are  asked  upon  the  estate  of  the  wife  and  lettsrs  of 
administration  upon  the  estate  of  the  husband— although  irregular,  does  not 
affect  the  jurisdiction  of  the  probate  court,  if  the  petition  contain  the  aver- 
ments requisite  to  justify  whatever  action  the  court  takes.  The  redundant 
matter  may  be  rejected.     Townaend  v.  Oordon^  19  Gal.  188. 

EfiEeot  of  order  of  sale. — An  order  for  the  sale  of  real  property  of  an  in- 
testate, made  by  the  probate  court  after  notice  to  all  parties  interested,  in  the 
manner  required  by  the  statute,  and  after  examination  of  the  proofs  pre- 
sented, is  an  adjudication  that  the  sale  of  the  property  described  is  necessary, 
and  unless  appealed  firom  is  conclusive  and  binding  upon  the  administrator, 
and  upon  all  parties  interested  in  the  estate.    Eai,  of  SpriggSy  20  Gal.  121. 

The  proceeding  for  the  sale  of  real  estate  of  an  intestate  is  in  the  nature 
of  an  action,  of  which  the  presentation  of  the  petition  is  the  commencement, 
and  the  order  of  sale  is  the  judgment.  The  judgment  cannot  be  obviated 
nor  can  its  efficacy  be  impaired  by  the  fact  that  it  may  subsequentiy  appear 
that  too  low  an  estimate  was  placed  by  the  court  upon  the  value  of  the  prop- 
erty ordered  to  be  sold,  or  as  to  the  price  it  would  bring.    Ibid. 

It  is  the  better  practice  for  the  court  in  all  cases  where  there  are  several 
distinct  parcels  of  property,  to  insert  in  its  order  a  direction  that  the  sale 
cease  when  the  amount  required  has  been  obtained;  but  the  omission  of  such 
a  direction  does  not  invalidate  the  order  or  the  sales  made  in  pursuance  of 
it.    Ibid. 

The  petition  by  an  executor  for  the  sale  of  real  property  of  an  estate  must 
state  the  amount  of  the  personal  property  which  has  come  to  his  hands, 
otherwise  the  order  of  sale  made  by  the  probate  court  on  such  petition  and 
the  sales  thereunder  will  be  void.    Gregory  v.  Taber,  19  Cal.  397. 
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It  is  not  sufficient  "that  the  execntor  has  filed  an  account  of  the  personal 
property  at  or  about  the  time  of  filing  his  petition  for.  sale  of  the  real  estate. 
The  petition  itself  must  set  forth  the  personal  property,  or  the  account  must 
be  referred  to  in  the  petition  so  as  to  become  a  part  of  it  for  the  reference. 
Ibid. 

To  maintain  a  sale  of  a  decedent's  real  estate  under  the  order  of  the  pro- 
bate court,  the  petition  for  the  sale  must  state  the  facts  reqnireA.ly  section 
155  of  the  probate  act.    Ibid.  ^ui' 

Although  a  sale  of  the  real  estate  of  a  deceased  penrnKaa  been  made 
under  order  of  the  probate  court,  and  the  report  oijfjI^Ki^  confirmed  by 
the  court,  and  a  deed  ordered  to  be  executed  to  thM^^^Her  under  sections 
171  and  172  of  the  probate  act,  still  the  sale  will^^^Hfand  the  title  of  the 
property  sold  will  not  pass  unless  the  petUUm  for  suc^^oJe  contain  the  aver- 
ments required  by  section  155  of  that  act.    Ibid. 

Sections  171  and  172  have  effect  only  upon  sales  made  under  orders  which 
the  probate  court  had  jurisdiction  to  make,  and  a  petition  with  the  averments 
prescribed  in  section  155  is  essential  tp  the  jurisdiction.    Ibid. 

Sec.  1538.     (§  156.)    If  it  appears  to  the  ooart  or  judge,  order  to 
from  such  petition,  that  it  is  necessary  i6  sell  the  whole  or  interested 
some  portion  of  the  real  estate  for  the  purposes  and  reasons    *^^®*''. 
mentioned  in  the  preceding  section,  or  any  of  them,  such 
petition  must  be  filed  and  an  order  thereupon  made,  direct- 
ing all  persons  interes.ted  in  the  estate  to  appear  before  the 
court,  at  a  time  and  place  specified,  not  less  than  four  nor 
more  than  ten  weeks  from  the  time  of  making  such  order, 
to  show  cause  why  an  order  should  not  be  granted  to  the 
executor  or  administrator  to  sell  so  much  of  the  real  estate 
of  the  decedent  as  is  necessary. 

Statutes  of  1851,  p.  468,  $156;  1861,  p.  640,  $53. 

See  Tovmsejid  y.  TaUard  (33  Gal.  45),  cited  under  next  section;  also  cases 
cited  under  the  preceding  section. 

Rights  of  heirs. — Upon  an  application  to  sell  the  real  estate  of  a  deceased 
person  to  pay  debts,  the  heir  may  dispute  the  validity  of  the  claims  on  which 
the  petition  is  based,  although  they  have  been  allowed  by  the  public  admin- 
istrator and  probate  judge.    BeckeU  v.  Sdover^  7  Gal.  215. 

A  judgment  at  common  law  is  not  evidence  in  an  action  against  the  heir. 
Under  our  system  the  petition  to  sell  real  estate  is  the  substitute  for  the 
action  against  the  heir.  The  l&tter  must  be  cited  and  has  a  right  to  be  heard. 
Ibid. 

The  heirs  of  the  deceased  have  a  right  to  go  behind  the  allowance  of  claims 
against  the  estate  by  the  administrator  and  the  approval  by  the  probate 
judge,  and  to  require  proof  of  the  original  indebtedness,  upon  the  hearing 
of  the  petition  for  the  sale  of  real  estate  to  pay  debts.    Jbid. 

Where  upon  a  petition  by  the  administrator  to  sell  real  estate  of  the 
deceased  to  pay  debts,  the  usual  order  for  minors  and  absent  heirs  to  show 
cause,  etc.,  was  entered,  and,  on  the  same  day  a  guardian  ad  liiem  was 
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appointed  for  such  heirs,  who,  on  the  same  day  appeared  and  consented  to 
an  order  of  sale,  which  was  accordingly  then  made:  Heldf  that  this  order  of 
sale  is  not  void,  on  the  gronnd  that  the  order  to  show  canse  was  not  served 
on  such  heirs  before  said  appointment.    Stuart  t.  AUen,  16  Gal.  473. 

The  statute  is  silent  as  to  the  time  when  the  gaardian  cid  lUem  is  to  he 
appointed;  and  the  order  of  sale  is  not  void  because  a  copy  of  the  order  for 
the  minor  heirs  to  show  cause,  was  not  served  on  such  heirs  before  said 
appointment.    Ibid. 

After  the  guardian  ad  lUem  in  this  case  had  appeared  and  consented  to 
an  order  of  sale,  the  court  had  jurisdiction  over  the  subject  and  the  parties. 
At  what  time  after  this  the  court  should  act  on  the  petition  was  within  its 
discretion.    Ibid. 

Statute  of  frauds. — A  sale  of  property  under  an  order  of  the  probate  court 
is  a  judicial  act,  and  therefore  not  within  the  statute  of  frauds.    Malkek 
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1539.    A  copy  of  the  order  to  show  f «««  °"^*  ^ 
personaUy  served  on  all  persons  -t«-f  ^  ^  f  J^^t^l 
any  general  guardian  of  a  minor  so  interested,  and  anj 
Watee    or  devisee,  or  heir  of  the  decedent,  provided 
Sy  ar;  residents  of  the  county  at  least  ten  days  befo« 
the  time  appointed  for  hearing  the  petition,  or  be  pub- 
lished  four  successive  .eeks  - -f/^W^' ^  '^.t 
county  as  the  Court  or  Judge  shall  direct     If  all  per 
sons  interested  in  the  estate  join  in  the  petition  for  the 
sak  or  signify  in  writing  their  assent  thereto,  the  no- 
tice  may  he  dispensed  with,  and  the  hearing  may  be 
had  at  any  time. 

See  generally  :  Est.  of  Simmons.  43  Oal.  54/. 

See  Article  VI,  section  18,  of  the  constitution. 

See  section  1716,  post.    See,  also,  cases  cited  under  section  1537,  ante. 
Compare  also  with  section  1712,  post. 

Void  sale. — If  in  proceedings  set  on  foot  by  the  administrator  in  the 
probate  court  to  sell  land  to  pay  debts,  the  court  acquires  no  jurisdiction  of 
minor  heirs,  the  order  of  sale  is  void,  and  the  sale  may  be  attacked  collaterally 
by  the  heir.     Tovonsend  v.  TailajiU  33  Cal.  45. 

The  sale  being  advertised  for  "  Friday  the  17th,"  whereas  Friday  teas  ike 
16ih,  and  the  mistake  not  being  corrected  till  the  last  publication,  made  on 
the  day  of  the  sale:  Heldt  that  the  mistake  was  sufficient  to  avoid  the  sale. 
Wettman  v.  Xaiorence,  15  Mass.  326. 

A  sale  made  twelve  years  after  license  (order  of  sale)  granted,  held  void, 
for  that  cause.    Ibid. 

Whether  the  want  of  a  sufficient  notice  of  an  application  to  sell  the  real 
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estate,  can  be  set  up  as  a  defense  in  an  action  by  the  pnrchaBer  to  recover 
possession  of  the  property — qyj^re?    Haynes  v.  Meeks,  10  Cal.  110. 

But  senile,  that  a  direct  proceeding  to  set  aside  the  sale  would  be  preferable. 
It  may  be  a  matter  of  grave  donbt  whether  a  sale  of  real  estate  without  suf- 
ficient notice,  would  be  void  or  merely  voidable.  The  sale  being  a  proceed- 
ing in  rem,  there  may  not  be  any  sufficient  reason  for  holding  it  void  by  rea- 
son of  a  defective  notice.    Ibid, 

Ou€u:dian  ad  Utem. — The  statute  is  silent  as  to  the  time  when  the  guardian 
ad  litem  is  to  be  appointed;  and  the  order  of  sale  is  not  void,  because  a  copy  of 
the  order  for  the  minor  heirs  to  show  cause  was  not  served  on  such  heirs 
before  said  appointment.    Stuart  v.  Allen,  16  Cal.  473. 

After  the  guardian  ad  litem  in  this  case  had  appeared  and  consented  to  an 
order  of  sale,  the  court  had  jurisdiction  over  the  subject  and  the  parties.  At 
what  time,  after  this,  the  court  should  act  on  the  petition,  was  within  its  dis- 
cretion.   Ibid, 

A  sale  of  an  intestate's  real  estate  to  pay  debts  by  virtue  of  a  surrogate's 
order  under  the  statute  (1  B.  S.  444,  Sec.  23,  etc.),  is  void  as  to  infant  heirs 
for  whom  no  guardian  was  appointed.  Schneider  v.  McFarland,  2  Comstock, 
459. 

Proceedings  for  the  sale  of  the  real  estate  of  a  decedent  to  pay  debts,  it 
seems,  are  hostile  to  the  heirs,  and  the  surrogate  must  have  jurisdiction  of 
the  persons  (as  well  as  of  the  subject  matter)  in  the  manner  provided  for  in 
the  statute,  or  the  sale  will  be  void.    Ibid. 

A  decree  between  defendants  will  be  conclusive  and  binding  upon  them 
where  an  antagonism  exists,  so  as  to  make  them  actors  against  each  other; 
but  if  a  part  of  the  defendants  are  minors,  and  have  no  regular  guardian, 
and  a  person  is  appointed  guardian  ad  litem  for  them,  who  is  a  defendant, 
and  whose  interest  in  the  suit  is  in  conflict  with  theirs,  the  decree  pro- 
nounced in  the  cause  will  not  be  a  bar  to  a  subsequent  suit  by  said  minors 
against  said  defendant.    Eliod  v.  Lancaster,  2  Head's  Tenn.  571. 

Irregnlarity  of  sale. — When  the  application  of  administrators  for  order 
of  sale  was  not  verified  as  required,  guardians  were  not  appointed  for  infant 
heirs,  and  the  administrator's  report  of  sale  omitted  to  show  the  price  at 
which  the  land  Kold:  Held,  that  none  of  these  omissions  a^ected  the  title  of 
the  purchaser.    Cocn  v.  Fry,  6  Mich.  506. 

The  mere  fact  that  a  guardian  ad  litem,  at  the  time  of  his  appointment  and 
date  of  decree,  loos  irderested  against  infant  in  the  subject  matter  of  the  con- 
troversy, is  not  such  conclusive  evidence  of  fraud  as  to  authorize  setting 
aside  the  decree  against  infant  without  further  proof.  BaHsAon  v.  Lukee,  8 
Iowa,  17, 

Publication  of  notice.— Under  the  probate  act  of  1851  notice  of  an  order 
of  the  probate  court,  requiring* all  parties  interested  to  show  cause  why  the 
real  estate  of  the  intestate  should  not  be  sold  to  pay  debts,  was  required  to 
be  published  for  four  successive  weeks  before  the  day  to  show  cause  in  a  paper 
designated  by  the  court.  If  such  notice-was  published  three  weeks  in  a  paper 
designated  by  the  court,  and  then  the  fourth  week  in  another  paper  desig- 
nated by  the  administrator,  the  court  did  not  acquire  jurisdiction  by  the 
publication.     Tovmsend  v.  TaUani,  33  Gal.  45. 

If  the  interval  between  the  date  of  an  order  of  the  probate  court  to  show 
cause  why  land  left  by  the  intestate  should  not  be  sold  to  pay  debts,  and  thft 
day  fixed  for  the  hearing  of  the  petition  is  less  than  the  time  required  for  the 


Sec.  1640.       PBOPEETY  OP  DECEDENTS.  138 
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publication  of  the  notice,  or  is  less  than  the  time  allowed  by  law  from  the 
date  of  the  order  for  parties  interested  to  appear  and  show  cause,  the  order 
is  void,  and  a  sale  made  under  proceedings  based  on  the  order  is  also  Toid. 
Ibid. 

Hearing  Sec.  1540.     (?  158.)    The  probate  court,  at  the  time  and 

after  proof  .. 

of  sorvioe.  place  appointed  in  such  order,  or  at  such  other  time  to 
which  the  hearing  may  be  postponed,  upon  satisfactory 
proof  of  personal  service  or  publication  of  a  copy  of  the 
order,  by  affidavit  or  otherwise,  if  the  consent,  in  writing, 
to  such  sale  of  all  parties  interested  is  not  filed,  must  pro- 
ceed to  hear  the  petition,  and  hear  and  examine  the  allega- 
tions and  proofs  of  the  petitioners,  and  of  all  persons 
tt^f**"  interested  in  the  estate  who  may  oppose  the  application.  All 
ouims.  claims  against  the  decedent  not  before  presented,  if  the 
period  of  presentation  has  not  elapsed,  may  be  presented 
and  passed  upon  at  the  hearing. 

Statutes  of  1851,  p.  468,  $158;  1861,  p.  640,  $5^. 

See  sections  1493  and  1518,  ante;  also  section  1537,  ante,  and  cases  cited 
there. 

The  heirs  or  devisees  may  make  the  same  defense  to  the  claims  sought  to 
be  established  before  the  surrogate,  as  they  could  before  another  tribunal. 
Ferguson  v.  Broome,  1  Brad.  10. 

The  heirs  have  a  right  to  go  behind  the  allowance  of  claims  against  the 
estate  by  the  administrator  and  the  approval  of  the  county  judge,  and  to 
require  proof  of  the  original  indebtedness,  after  petition  and  notice,  for  the 
sale  of  real  estate  to  pay  debts.    Beckett  et  al,  v.  Selover,  7  Gal.  215. 

Administra-     Sec.  1541.     (8160.)     The  executor,    administrator  and 

tor    6XBCI1~ 

tor'and       witncsscs  may  be  examined  on  oath  by  either  party,  and 
maybe       proccss  to  compcl  them  to  attend  and  testify  may  be  issued 

by  the  probate  judge,  in  the  same  manner  and  with  like 

effect  as  in  other  cases. 

statutes  of  1851,  p.  468,  $  160. 

To  Mil  real  Sec.  1542.  (gl61.)  If  it  appears  necessary  to  sell  a 
any  part,  part  of  the  real  estate,  and  that  by  a  sale  thereof  the  resi- 
due of  the  estate,  real  or  personal,  or  some  specific  part 
thereof,  would  be  greatly  injured  or  diminished  in  value, 
or  subjected  to  expense,  or  rendered  unprofitable,  or  that 
after  any  such  sale  the  residue  would  be  so  small  in  quan- 
tiiy  or  value,  or  would  be  of  such  a  character  with  reference 
to  its  future  disposition  among  the  heirs  or  devisees,  as 
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clearly  to  render  it  for  the  best  interest  of  all  concerned 
that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate  or  of  any  part  thereof  necessary  and 
for  the  best  interest  of  all  concerned. 

Statutes  of  1851,  p.  468,  $161;  1861,  p.  642,  $57;  1865-6.  p.  766,  $5. 
See  Boyd  v.  Blankman,  29  Ga].  19,  dted  under  next  section. 

Sec.  1543.  (2161.)  If  the  court  is  satisfied,  after  a  full^rderof 

,   ,  .         ,  sale  when  to 

hearing  upon  the  petition,  and  an  examination  of  the  proofs  ^  °^>d«* 
and  allegations  of  the  parties  interested,  that  a  sale  of  the 
whole  or  some  portion  of  the  real  estate  is  necessary,  for 
any  of  the  causes  mentioned  in  this  article,  or  if  such  sale 
be  assented  to  by  all  the  persons  interested,  an  order  must 
be  made  to  sell  the  whole,  or  so  much  and  such  parts  of  - 
the 'real  estate  described  in  the  petition,  as  the  court  shall 
judge  necessary  or  beneficial. 

Statutes  of  1851,  p.  468,  $  162;  1861,  p.  642,  $58. 
See  section  1537,  ante,  and  cases  cited  there. 

VIThat  sales  valid. — ^The  provision  of  the  probate  act.  declaring  that  no 
sale  of  any  property  of  an  estate  shall  be  valid,  unless  made  upon  an  order 
of  the  probate  court,  applies  only  to  sales  made  by  executors  and  adminis- 
trators. It  has  no  reference  to  judicial  sales  under  the  decrees  of  the  dis- 
trict courts,  nor  to  sales  in  pursuance  of  testamentary  authority.  Fallon  v. 
BuUer,  21  Cal.  24. 

Order  of  sale  after  notice.— Effeot  of.— An  order  for  the  sale  of  real 
property  of  an  intestate,  made  by  the  probate  court,  after  notice  to  all  par- 
ties interested  in  the  manner  required  by  statute,  and  after  examination  of 
the  proofs  presented,  is  an  adjudication  that  the  sale  of  the  property  de- 
scribed is  necessary,  and  unless  appealed  from,  is  conclusive  and  binding 
upon  the  administrator,  and  upon  all  parties  interested  in  the  estate.  Sprigg's 
EstaU,  20  Gal.  121. 

Amount  to  be  sold. — It  is  the  better  practice  for  the  court  in  all  cases 
where  there  are  several  distinct  pieces  of  property  to  insert  in  its  order  a 
direction  that  the  sale  cease,  when  the  amount  required  has  been  obtained* 
but  the  omission  of  such  a  direction  does  not  invalidate  the  order,  or  the 
sales  made  in  pursuance  of  it.    Ibid, 

Bale  attacked  coUateraUy.— If  an  administrator  procures  an  order  of  the 
probate  court  for  the  sale  of  real  estate  to  pay  a  debt  which  the  administrator 
had  previously  paid  with  funds  of  the  estate,  it  is  not  a  fraud  which  will 
enable  ihe  order  to  be  attacked  in  a  collateral  proceeding.  Boyd  v.  Blanks 
man,  29  Cal.  19. 

An  order  of  the  probate  court  to  sell  all  the  real  estate  of  an  intestate,  to 
pay  debts  when  the  sale  of  a  small  portion  would  have  been  sufficient,  can- 
not, for  this  reason,  be  set  aside  in  a  collateral  proceeding.    Ibid, 

See  also  Abiia  v.  BurTvett,  33  Gal.  658,  cited  under  section  1537,  ante. 

When  an  administratrix  petitioned  the  probate  court  in  1840,  for  an  order 
of  sale  of  certain  real  estate,  on  the  ground  alone  that  there  would  be  a  great 
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deal  of  litigation  and  expensA  neceassry,  in  order  to  recover  it  for  the  estate, 
and  the  order  was  granted  accordingly,  it  was  held  that  the  petition  gave  the 
court  jurisdiction,  and  that  the  sale  could  not  be  attacked  collaterally.  Pour 
y.  Boyct,  12  Texan,  440. 

When  the  fiduciary  character  of  one  acting  as  administrator,  is  recognized 
by  the  probate  court  as  between  the  heirs  and  creditors,  and  those  dealing 
with  the  acting  administrator,  hid  authority  cannot  be  called  in  question 
ooUaterally  for  the  purpose  of  inyalidating  his  lawful  acts  done  in  the  due 
course  of  administration.  And,  therefore,  if  he  alienates  property  of  the 
estate  by  order  of  the  probate  court  and  in  the  manner  prescribed  by  lav, 
though  his  appointment  be  not  regular  and  legnl,  the  title  of  the  honafidt 
purchaser  will  be  good  and  undefeasible.    Ibid. 

The  order  of  the  probate  court  for  the  sale  of  the  real  estate  of  a  deceased 
person,  is  a  judgment  in  rem,  and  being  the  judgment  of  a  court  of  compe- 
tent jurisdiction,  upon  a  subject  within  the  scope  of  its  legitimate  powers, 
imports  a  necessity  for  the  sale,  and  cannot  be  attacked  and  held  for  naught 
collaterally,  upon  the  ground  that  the  court  erroneously  exercised  its  powers. 
Bogers  v.  WUson,  13  Ark.  &YI. 

Nor  can  the  proceedings  and  sale  under  such  judgment  or  order,  when  re- 
ported to,  and  confirmed  by  the  probate  court,  be  impeached  collaterally; 
nor  the  title  called  in  question  for  any  omission  in  obtaining  the  order  of  sale 
or  other  irregularity.    Sturdy  y.  Jacoway,  12  Ark.  499. 

Purchaser's  title. — ^Where  the  validity  of  the  sale  -Was  attacked  on  the 
ground  that  it  did  not  appear  that  the  term  of  the  administrator  teas  cantinued 
doion  to  the  period  of  the  sale:  Held,  that  the  absence  in  the  record,  of  any 
eyidence  of  the  extension  by  the  court  of  the  term  of  the  administrator  did 
not  invalidate  the  title  of  purchaser.    8oye  y.  McAUisterf  18  Texas,  80. 

The  legal  proprieiy,  th^  policy  and  necessity  of  upholding  the  titles  of  fair 
purchasers  at  probate  sales,  are  strongly  insisted  upon,  and  maintained  upon 
principle  and  authority  in  the  case  of  Tucker  y.  Harris  (13  Ga.  1),  in  which 
case  is  a  yery  learned  and  elaborate  opinion  by  Judge  Lumpkin. 

Upon  an  application  to  sell  the  real  estate  of  ^  deceased  person  for  the 
payment  of  his  debts,  if  it  appear  that  the  title  to  the  lands  sought  to  be  sold 
is  controverted,  and  that  by  reason  of  such  claim,  a  sale  will  be  made  under 
disadvantageous  circumstances,  it  is  proper  to  stay  further  proceedings  until 
the  parties  have  had  an  opportunity  of  determining  the  title  in  a  court  of 
competent  jurisdiction.    Heweit  v.  Heweii,  3  Brad.  265. 

The  surrogate  has  no  authority  in  such  a  case  to  pass  upon  the  question 
of  title  when  the  lands  were  pnma  /acie  vested  in  the  deceased;  and  if  the 
creditors  insist  upon  selling  all  the  interest  of  the  deceased  after  proper 
time  allowed  for  instituting  a  suit  to  determine  the  title  in  another  court, 
the  sale  will  be  ordered.    Ibid, 

Act  of  legislature.— "When  unconstitutional. — An  act  of  the  legislature 
authorizing  an  administrator  to  sell  real  property  belonging  to  the  estate  of 
his  decedent,  except  in  satisfaction  of  the  lien  of  creditors,  for  the  support 
of  the  family,  or  to  pay  the  expenses  of  administration,  is  unconstitutional. 
JBrenham  v.  Story,  39  Cal.  179. 

Upon  the  death  of  the  ancestor,  the  heir  becomes  vested  at  once  with  the 
full  property,  and  his  estate  is  indefeasible,  except  in  satisfaction  of  the 
liens  above  mentioned,  and  the  temporary  right  of  possession  of  the  admin- 
istrator, and  the  Legislature  has  no  more  right  to  order  a  sale  of  his  vested 
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interest  in  his  inheritance,  than  it  has  to  direct  the  sale  of  the  property  of 
any  other  person  acqtiired  in  aiiy  other  way.    Ihid. 

Irregulaiity  of  proceedings,  effect  of.— Where  the  resignation  of  an 
administrator  has  been  improperly  accepted,  and  the  acceptance  is  voidable 
for  error,  but  not  Toid;  the  successor  of  the  administrator  so  resigning 
having  sold  land  under  the  order  of  the  probate  court:  Held,  that  the  pur. 
chaser  could  maintain  ejectment  against  a  grantee  of  the  heir;  as,  whether 
the  sale  be  void  or  voidable,  the  purchaser  who  has  paid  the  debts  of  the 
estate,  should  have  a  lien  upon  the  estate,  for  his  purchase  money.  Jlaynea 
v.  Metks,  10  Cal.  110. 

But  in  some  of  the  other  States,  the  courts  have  laid  down  a  more  rigid 
rule,  in  regard  to  the  irregularities  which  will  affect  the  validity  of  probate 
sales.  In  Mississippi,  the  supreme  court  has  repeatedly  laid  down  the  doc- 
trine thdt  a  atriot  complianct  vMh  the  statute  authorizing  the  probate  court  to 
order  a  sale  of  lands  of  a  deceased  person's  estate  must  be  shoum,  to  render  such 
an  order  and  the  sale  under  it  vcUid,     Currie  v.  Stttoari,  27  Miss.  52. 

In  that  case  it  was  held  that  the  failure  of  the  administrator  to  execute  the 
bond  for  the  application  of  the  proceeds  of  the  sale,  rendered  the  sale  void. 
Ibid. 

JuiiBdictioii  to  order  sale, — ^Under  an  application  by  an  administrator 
after  the  filing  of  an  inventory  for  the  sale  of  the  real  estate  of  intestate  for 
the  payment  of  debts,  the  surrogate  gains  jurisdiction,  by  the  presentation 
of  the  petition,  as  against  all  parties  regularly  brought  into  court.  Farring- 
ton  V.  King,  I  Brad.  132. 

And  after  jurisdiction  has  been  thus  obtained  of  the  subject  matter  and  the 
parties,  errors  or  irregularities  in  its  exercise,  cannot  be  impeached  collater- 
ally, but  only  by  appeal;  and  after  the  surrogate  has  made  an  order  for  the 
sale  of  the  property,  it  will  be  presumed  that  he  had  sufficient  evidence  of 
the  facts  necessary  to  be  ascertained,  before  making  such  judicial  determina- 
tion.   Ibid. 

The  administrator  having  made  application  for  the  sale  of  real  estate  and 
proceedings  had,  and  thf  order  made,  he  cannot  at  his  option  discontinue 
proceedings;  but  the  creditors  may  insist  on  his  proceeding,  and  may  apply 
to  the  court  to  revive  or  expedite  his  proceedings.    Ibid. 

Bat  see  section  1545,  post. 

Upon  an  application  to  sell  real  estate  of  an  intestate  for  the  payment  of 
his  debts,  equitable  as  well  as  legal  demands  may  be  proved  and  established 
against  the  estate.     Renwick  v.  Eenmck,  1  Brad.  234. 

And  see  Campbell  v.  Renwick^  2  Brad.  80;  Treat  v.  Fortune,  2  Brad.  116. 

How  sales  to  be  oonduoted. — Sales  of  real  estate  must  be  conducted  in 
strict  compliance  with  the  law,  and  the  records  of  the  proceedings  may  be 
offered  to  show  that  the  rules  of  law  have  not  been  observed.  The  pur- 
chaser at  the  sale  may  show  by  the  records  of  the  probate  court,  that  the 
sale  was  not  made  according  to  the  statute,  to  establish  a  failure  ofilie  consid- 
eration of  the  note,  given  by  him  on  the  sale.  Zaughman  v.  Thompson,  6 
Smedes  &,  Marshall,  259. 

A  sale  not  made  in  accordance  with  the  statutory  directions,  is  void. 
Wilty  V.  WhUe,  3  Stew.  &  Port.  Ala.  355. 

"What  heirs  may  show  to  prevent  sale  of  realty.— In  proceedings  to 
sell  real  estate  for  the  payment  of  debts,  it  is  competent  for  the  heirs  or  de- 
visees to  show  that  the  personal  estate  has  not  been  applied  to  the  payment 


See.  1544.       PEOPEBTY  OF  DECEDENTS.  112 

of  the  debts .  But  the  sale  may  be  ordered  by  the  surrogate  npon  satisfactory 
evidence  that  reasonable  diligence  has  been  had,  in  making  snch  application. 
Skidmort  y.  Ramaine,  2  Brad.  122. 
«  An  exeoator  will  not  be  required  to  sell  leasehold  premises,  on  which  the 
testator  built  a  private  vault  in  which  he  was  interred,  before  the  real  estate 
can  be  sold  for  the  payment  of  the  debts.    Ibid, 

Action  to  restrain  sale.— A  sale  by  an  administrator  of  land  once  the 
property  of  the  intestate,  but  which  he  is  alleged  to  have  sold  during  his 
lifetime,  will  cast  such  a  cloud  on  the  title  of  the  intestate's  prior  grantee  as 
will  enable  him  to  maintain  an  action  to  restrain  the  §ale.  Thompson  v. 
LtfTush,  29  Cal.  189. 

What  the        Sec.  1544.     (g  163.)    The  order  of  sale  must  describe  the 
must         lands  to  be  sold  and  the  terms  of  sale,   which  may  be  for 

contain. 

cash,  or  on  a  credit  not  exceeding  one  year,  payable  in  gross 
or  installments,  and  in  such  kind  of  money,  with  interest, 
as  the  court  may  direct.  The  land  may  be  sold  in  one  par- 
cel or  in  subdivisions,  as  the  executor  or  administrator  shall 
judge  most  beneficial  to  the  estate,  unless  the  court  other- 
wise specially  directs.  If  it  appears  that  any  part  of  such 
real  estate  has  been  devised  and  not  charged  in  such  devise 
with  the  payment  of  debts  or  legacies,  the  court  must 
order  the  remainder  to  be  sold  before  that  so  de- 
May  be  at    vised.     Everv  such  sale  must  be  ordered  to  be  made  at 

pablic  or  ,  ,  •' 

private  sale,  public  auctiou,  uuless,  iu  the  opinion  of  the  court,  it  would 
benefit  the  estate  to  sell  the  whole  or  some  part  of  such 
real  estate  at  private  sale;  the  court  may,  if  the  same  is 
asked  for  in  the  petition,  order  or  direct  such  real  estate  or 
any  part  thereof,  to  be  sold  at  either  public  or  private  sale, 
as  the  executor  or  administrator  shall  judge  to  be  most 
beneficial  for  the  estate.  If  the  executor  or  administrator 
neglects  or  refuses  to  make  a  sale  under  the  order  and  as 
directed  therein,  he  may  be  compelled  to  sell,  by  order  of 
the  court,  made  on  motion,  after  due  notice,  by  any  party 
interested. 

Statutes  of  1851,  p.  469,  $  163;  1861,  p.  642,  $  59. 
See  section  1537,  ante.  See,  also,  In  re  Woodworth,  31  Cal.  595,  cited  under 
section  1516,  ante. 

An  order  of  probate  court  made  without  notice  to  all  parties  interested  in 
the  estate,  awarding  the  surviving  widow  a  certain  portion  of  the  personal 
estate,  when  the  debts  chargeable  to  the  estate  are  not  settled,  is  void;  and 
this,  although  she  be  entitled  to  the  same  under  specifllG  devise  in  the  will, 
for  devisees  will  not  be  exonerated  from  the  payment  of  debts  and  expenses 
of  administration,  where  the  residue  of  the  estate  is  insufficient  for  the  pur- 
pose.   AbUa  V.  Bumea,  33  Cal.  658. 
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Where,  noder  a  void  order  of  the  probate  oonrt,  portions  of  an  estate 
passed  into  the  hands  of  the  suryiving  widow,  who  was  also  one  of  the 
executors  administering  on  the  estate,  as  her  own,  nnder  a  devise  of  the  will^ 
if  still  in  esse,  snch  portion  must  be  considered  as  constitnting  part  of  the  # 
estate  in  her  hands  as  cod'xecutrix;  and  'if  not  in  esse,  then  as  chargeable 
against  her  in  her  account  with  the  estate.    Ibid. 

The  proceeding  for  the  sale,  though  made  in  the  general  course  of  admin- 
stration,  is  a  distinct  and  independent  proceeding  in  the  nature  of  an  action 
of  which  the  petition  is  the  commencement  and  the  order  of  sale  is  the 
judgment.    Eaynes  y.  Meeks,  20  Cal.  288. 

The  proceeding  for  the  sale  of  the  real  estate  of  *an  intestate  is  in  the 
nature  of  an  action  of  which  the  presentation  of  the  petition  is  the  com. 
mencement  and  the  order  of  sale  the  judgment.  This  judgment  cannot  be 
obviated,  nor  can  its  efficacy  be  impaired  by  the  fact  that  it  may  subsequently 
appear  that  too  low  an  estimate  was  placed  by  Ihe  court  upon  the  value  of 
the  property  ordered  to  be  sold,  or  as  to  the  price  it  would  probably  bring. 
Sprigg's  Estate,  20  Cal.  121. 

Sec.  1545.     (§164.)    If  the    executor  or    administrator  interested 
neglects  to  apply  for  an  order  of  sale  when  it  is  necessary,  £?]^"fo?^ 
any  person  may  make  application  therefor,  in  the  same  Lje. 
manner  as  the  executor  or  administrator,  and  notice  thereof 
must  be  given  to  the  executor  or  administrator,  before  the 
hearing.     The  petition  of  such  applicant  must  contain  as  Form  of 
many  of  the  matters  set  forth  iii  section  fifteen  hundred  and  ^ 
thirty-seven  as  he  can  ascertain,  and  the  decree  of  sale  must 
fix  the  period  of  time  within  which  the  executor  or  admin- 
istrator must  make  the  sale. 

Statutes  of  1851,  p.  469,  $  164;  1861,  p.  642,  $  GO. 

Xhroceedings  to  compel  sale  of  real  estate  for  payment  of  debts  cannot  be 
instituted  by  a  creditor  until  the  administrator  has  accounted.    Skidmore  v. 

Page  143. 

1546  repealed. 


a(imimsi»raior,  wuu  m  buoxouj^wriA  ckuuxAv/Aixiou.  ouau.  xoi^uixcu.  wj 
sell  the  real  estate  as  directed. 

Statutes  of  1851,  p.  469,  $165;  1861,  p.  643,  $61. 

Sec.  1547.  (§166.)  When  a  sale  is  ordered,  and  is  to  Notice  of 
be  made  at  public  auction,  notice  of  the  time  and  place  of 
sale  must  be  posted  up  in  three  of  the  most  public  places 
in  the  county  in  which  the  land  is  situated,  and  published 
in  a  newspaper,  if  there  be  one  printed  in  the  same  county, 
but  if  none,  then  in  such  paper  as  the  court  may  direct,  for 
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three  weeks  successively  next  before  the  sale;  the  lands  and 
tenements  to  be  sold  must  be  described  with  common  cer- 
^      taintj  in  the  notice. 

Statutes  of  1851,  p.  469,  $166;  1865-6,  p.  766,  $6. 
See  section  1537,  ante,  and  cases  cited  there. 

Timfiuid  Sec.  1548.  (§167.)  Sales  at  public  auction  must  be 
made  in  the  county  where  the  land  is  situated,  but  when 
the  land  is  situated  in  two  or  more  counties  it  may  be  sold 
in  either.  The  sale  must  be  made  between  the  hours  of 
nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on 
the  same  day,  and  must  be  made  on  the  day  named  in  the 
notice  of  sale,  unless  the  same  is  postponed. 

Statutes  of  1851,  p.  469,  $  167;  1861,  p.  643,  $62;  1864,  p.  370,  §  13;  1865-6, 

p.  766,  J  7. 

w^8«ie      Seo^  1549^     (§167.)    When  a  sale  of  real  estate  is  ordered 
mlSte'MSr  *^  ^®  made  at  private  sale,  notice  of  the  same  must  be 
notice.        posted  up  in  three  of  the  most  public  places  in  the  county 
in  which  the  land  is  situated,  and  published  in  a  newspaper, 
if  there  be  one  printed  in  the  same  county — if  none,  then 
in  such  paper  as  the  court  may  direct — for  two  weeks  suc- 
cessively next  before  the  day  on  or  after  which  the  sale  is 
to  be  made,  in  which  the  lands  and  tenements  to  be  sold 
must  be  described  with  common  certainty.     The  notice 
must  state  a  day  on  or  after  which  the  sale  will  be  made, 
and  a  place  where  offers  or  bids  will  be  received.     The  day 
last  referred  to  must  be  at  least  fifteen  days  from  the  first 
publication  of  notice,  and  the  sale  must  not  be  made  before 
that  day,  but  must  be  made  within  six  months  thereafter. 
•nd\J^®"  The  bids  or  offers  must  be  in  writing,  and  may  be  left  at 
received,     tj^g  place   designated  in  the  notice,    or  delivered  to  the 
executor  or  administrator  personally,  or  may  be  filed  in  the 
office  of  the  clerk  of  the  probate  court,  to  which  the  return 
of  sale  must  be  made,  at  any  time  after  the  first  publication 
of  the  notice  and  before  the  making  of  the  sale.     If  it  is 
shown  that  it  will  be  for  the  best  interest  of  the  estate,  the 
court  or  judge  may,    by  an  order,    shorten   the   time  of 
notice,  which  shall  not,  however,  be  less  than  one  week, 
and  may  provide  that  the  sale  may  be  made  on  or  after  a 
day  less  than  fifteen  but  not  less  than  eight  days  from  the 
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first  publication  of  the  notice,  in  which  case  the  notice  of 
sale  and  the  sale  may  be  made  to  correspond  with  such 
order. 

Statutes  of  1865-6,  p.  766,  $8. 

Agreement  to  seU  at  private  sale. — W.  died,  leaving  a  widow  and  three 
minor  children.  The  widow  administered,  and  as  administratrix  presented 
a  petition  to  the  probate  court,  stating  that  she  had  agreed  to  sell  the  real 
estate  of  the  intestate  to  the  plaintiff  for  $3,000,  and  to  procure  an  order  of 
court  for  the  sale,  asking  the  court  to  confirm  this  agreement,  and  asking 
further,  that  if  the  court  should  refuse  so  to  confirm,  then  for  a  general  order 
of  sale  upon  the  petition,  which  sets  up  other  facts  usual  in  such  cases.  The 
court  made  an  order  to  show  cause,  etc.,  and  at  the  same  time  appointed  a 
guardian  for  minor  and  absent  heirs,  who  on  the  same  day  consented  to  a 
decree  of  sale.  No  services  of  the  order  to  show  cause  was  made  on  the 
heirs.  This  decree  confirms  the  agreement  with  and  directs  a  deed  to  be 
made  to  him,  and  afterwards  proceeds  to  order  a  rule  upon  the  heirs  to 
show  cause  why  a  sale  at  public  auction  should  not  be  made.  After- 
wards a  second  decree  of  sale  was  made  in  the  usual  form:  H^d,  that  this 
agreement  for  a  private  sale  did  not  render  the  decree  of  the  court  for  a  pub- 
lic sale  void;  that  although  this  agreement  could  not  bind  the  estate,  yet  it 
was  not  against  public  policy  and  void.    Stuart  v.  AUen,  16  Cal.  473. 

Held,  further,  that  to  make  such  agreement  void  as  against  public  policy, 
the  necessary  effect  of  it  must  be  to  contravene  some  positive  right  or  duty; 
that  the  duty  of  the  administratrix  is  not  necessarily  inconsistent  with  an 
agreement  to  ask  an  order  of  sale,  upon  consideration  that  the  purchaser 
will  give  an  agreed  sum  at  the  sale;  so  far  as  her  own  interest  was  concerned 
there  was  no  objection  to  stkch  an  arrangement;  and  if  the  sale  was  to  be 
public,  probably  no  good  reason  exists  for  holding  that  the  administratrix 
should  not  provide  or  assure  herself  in  this  way,  that  if  sold  the  property 
would  bring  a  reasonable  price,  before  proceeding  to  take  steps  to  have  the 
sale  ordered — the  propriety  of  ordering  the  sale  and  confirming  it  afterwards, 
being  still  left  to  the  court,  uninfluenced  by  any  such  agreement.    Ibid. 

Held,  further,  that  the  decree  is  not  void  because  of  the  defect  in  the 
petition,  which  prays,  not  simply  for  a  decree  of  sale — the  proper  course — 
but  seeks  as  a  main  object  the  confirmation  of  an  agreement  for  a  private 
sale  to  plaintiff,  that  though  the  petition  was  demurrable  for  this  cause — ask- 
ing as  it  did,  what  the  court  could  not  grant — yet  as  the  petition  presented 
all  the  facts  necessary  to  give  the  court  jurisdiction  of  the  matter  of  sale,  it 
was  sufficient  to  support  the  decrees  when  attacked  collaterally.    Ibid. 

Htld,  further,  that  the  decree  and  proceedings  are  not  void  on  the  ground 
of  inconsistency  in  this:  that  the  first  order  confirms  the  agreement  with 
plaintiff,  and  then  requires  the  parties  to  show  cause  why  the  land  should 
not  be  sold;  and  the  second  decree  orders  the  property  to  be  sold  as  usual  in 
such  cases;  that  this  course  was  an  irregular  and  improper  exercise  of  jnriB- 
diction,  but  that  these  irregularities  and  defects  must  be  corrected  on  appeal 
and  cannot  be  indirectly  attacked.    Ibid. 

The  court  had  no  power  to  confirm  this  private  sale,  and  the  order  to  that 
effect  was  void;  bat  this  act  of  the  court,  though  an  assumption  of  power, 
did  not  divest  it  of  its  rightful  powers.  It  had  power  to  order  a  sale  of  the 
laud,  and  this  power  was  exercised  by  its  final  or  second  decree.    Ibid, 

10 
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Ninetj  per       Seo.  1550.    (g  167.)    No  Sale  of  real  estate  at  private  sale 

cent,  of  /%  -I    1  t 

•ppr»ii«d  Bhall  be  confirmed  by  the  court,  unlesa  the  sum  offered  is 
beoflbrad.  at  least  ninety  per  cent,  of  the  appraised  value  thereof,  nor 
unless  such  real  estate  has  been  appraised  within  one  year 
of  the  time  of  such  sale.  If  it  has  not  been  so  appraised^ 
or  if  the  court  is  satisfied  that  the  appraisement  is  too  high 
or  too  low^  appraisers  must  be  appointed,  and  they  must 
make  an  appraisement  thereof  in  the  same  manner  as  in 
case  of  an  original  appraisement  of  an  estate.  This  may 
be  done  at  any  time  before  the  sale  or  the  confirmatioii 
thereof. 

Statutes  of  1865-6,  p.  707,  %  9. 

puKiutfe        Sec.  1551.    (9  168.)    The  executor  or  administrator  must, 

moBoy  on 

oreditnie^   whcu  the  Sale  is  made  upon  a  credit,  take  the  notes  of  the 

how 

^^fsoxtOi^      purchaser  for  the  purchase  money,  with  a  mortgage  on  the 
property  to  secure  their  payment. 

Statutes  of  1861,  469,  $  168. 

Where  a  mortgage  creditor  of  an  estate — there  being  no  other  debts — pur- 
chased the  land  mortgaged  at  an  administrator's  sale,  and  credits  the  mort- 
gage debt  with  the  amount  of  his  bid— less  ten  per  cent,  which  was  paid  to 
the  administrator — ^it  was  held  to  be  full  payment  in  discharge  of  his  pux^ 
chase.    EMi/t  of  Levois,  39  Cal.  306. 

HeftringaDd  Seo.  1552.  (§  169.)  The  executor  or  administrator,  after 
ttie.  and  making  any  sale  of  real  estate,  must  make  a  return  of  his 
MdenuiriM  proceedings  to  the  probate  court,  which  must  be  filed  in  the 
office  of  the  clerk,  at  any  time  subsequent  to  the  sale,  either 
in  term  or  Tacation.  If  the  sale  is  made  at  public  auction, 
and  the  return  made  and  filed  on  or  before  the  first  day  of 
the  next  term  thereafter,  no  notice  is  required  of  such  re- 
turn or  of  the  hearing  thereof,  but  the  hearing  may  be  had 
upon  the  first  day  of  the  term,  or  any  subsequent  day  to 
which  the  same  may  be  postponed.  If  the  sale  be  not  made 
at  public  auction,  or  if  made  at  public  auction  a  hearing 
upon  the  return  of  proceedings  be  asked  for  in  the  return, 
or  is  brought  on  for  a  hearing  upon  a  day  before  the  first 
day  of  the  next  term  thereafter,  or  upon  any  other  day  than 
the  first  day  of  the  next  term  after  such  sale,  the  court  or 
judge  must  fix  the  day  for  the  hearing,  of  which  notice  of 
at  least  ten  days  must  be  given  by  tiie  clerk,  by  notices 
posted  in  three  public  places  in  the  county,  or  by  publication 


147  SALE  OF  B£AL  ESTATE.         see.  1564. 

in  a  newspaper,  or  both,  as  the  court  or  judge  shall  direct, 
and  must  briefly  indicate  the  land  sold,  the  sum  for  which 
it  was  sold,  and  must  refer  to  the  return  for  further  particu- 
lars. Upon  the  hearing,  the  court  must  examine  the  return 
and  witnesses  in  relation  to  the  same,  and  if  the  proceedings 
were  unfair,  or  the  sum  bid  disproportionate  to  the  value, 
and  that  a  sum  exceeding  such  bid  at  least  ten  per  cent., 
exclusive  of  the  expenses  of  a  new  sale,  may  be  obtained, 
the  court  may  vacate  the  sale  and  direct  another  to  be  had, 
of  which  notice  must  be  given,  and  the  sale  in  all  respects 
conducted  as  if  no  previous  sale  had  taken  place;  if  an  offer 
ten  per  cent,  more  in  amount  than  that  named  in  the 
return,  be  made  to  the  courtinwriting,  by  a  responsible  per- 
son, it  is  in  the  discretion  of  the  court  to  accept  such  offer 
and  confirm,  the  sale  to  such  person,  or  to  order  a  new  sale. 

Statutes  of  1851,  p.  169,  {  159;  1861,  p.  643,  $  63;  1863-4,  p.  370,  $  14. 

See  HaUeck  v.  Ouyt  9  Gal.  181,  cited  ander  section  1554,  p^;  also  Sprigg^s 
Sstate,  20  Cal.  121,  cited  under  same  section. 

Sec.  1553.  (§170.)  When  return  of  the  sale  is  made  and  ibytiie 
filed,  any  person  interested  in  the  estate  may  file  written  ^%^iSSt 
objections  to  the  confirmation  thereof,  and  may  be  heard  ^^^' 
thereon,  when  the  return  is  heard  by  the  court  or  judge, 
and  may  produce  witnesses  in  support  of  his  objections. 

Statutes  of  1861,  p.  644,  $64. 

The  provisions  of  the  statute  aUowing  objections  to  be  made  to  the  sale, 
and  requiring  for  its  efficacy,  a  confirmation  by  the  court,  are  only  intended 
to  secure  such  an  execution  of  the  order  of  sale,  that  a  just  and  fair  price 
may  be  obtained  for  the  property,  for  the  benefit  of  the  estate.  The  authority 
of  the  court  is  limited  to  such  a  supervision  and  control,  that  this  end  may 
be  effected.    Estate  of  Spriggs,  20  Gal.  121. 

Sec.  1554.   (gl71.)  If  it  appears  to  the  court  that  the  wboi order 
sale  was  legally  made  and  fairly  conducted,  and  that  the  tionu tobe 
sum  bid  was  not  disproportionate  to  the  value  of  the  prop-  wh^not. 
erty  sold,  and  that  a  greater  sum,  as  above  specified,  can- 
not be  obtained,  or  if  the  increased  bid  mentioned  in  section 
fifteen  hundred  and  fifty-two  be  made  and  accepted  by  the 
court,  the  court  must  make  an  order  confirming  the  sale, 
and  directing  conveyances  to  be  executed.    The  sale,  from 
that  time,  is  confirmed  and  valid,  and  a  certified  copy  of 
the  order  confirming  it  and  directing  conveyances  to  be 


8c«.  1654.  PROPERTY  OP  DECEDENTS.  148 

executed,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  within  which  the  land  sold  is  situated.  If,  after 
the  confirmation,  the  purchaser  neglects  or  refuses  to  comply 
with  the  terms  of  sale,  the  court  may,  on  motion  of  the 
executor  or  administrator,  and  after  notice  to  the  purchaser, 
order  a  re-sale  to  be  made  of  the  property.  If  the  amount 
realized  on  such  re-sale  does  not  cover  the  bid  and  expenses 
of  the  previous  sale,  such  purchaser  is  liable  for  the  de- 
ficiency to  the  estate. 

StatntoB  of  1851,  p.  470,  $  171;  1856,  p.  20,  H;  1861,  p.  644,  $  65. 

NoTB.— The  recording  of  the  order  of  sale  is  unuecessary  snd  is  omitted,  since  the  ooo- 
flrming  order  is  to  be  recorded. 

See  Brenham  y.  Story,  39  Cal.  179,  cited  under  section  1566,  post. 
See  sections  1569  and  1570,  and  compare  section  1566,  post, 

Conflnnatioxi,  vrhen  invalid. — Althongb  a  sale  of  the  real  estate  of  a 
deceased  person  has  been  made  by  order  of  the  probate  coort,  and  the  report 
of  sQch  sale  confirmed  by  the  coart,  and  a  deed  ordered  to  be  executed  to  the 
purchaser  under  sections  171  and  172  of  the  probate  act,  still  the  sale  will  be 
Yoid,  and  the  title  to  the  property  sold  will  not  pass,  unless  the  peiitian  for 
such  sale  contain  the  averments  required  by  section  155  of  that  act.  Gregory 
V.  Tdber,  19  Cal.  397. 

Sections  one  hundred  and  seventy-one  and  one  hundred  and  seventy-two 
have  effect  only  upon  sales  made  under  orders  which  the  probate  court  had 
jurisdiotion  to  make,  and  a  petition  with  the  averments  prescribed  in  section 
one  hundred  and  fifty-five  is  essential  to  the  jurisdiction.    Ibid. 

From  the  language  of  this  section,  it  would  seem  that  the  sale  is  complete 
upon  the  order  of  confirmation  being  made.  Whether  the  purchaser  would 
be  entitled  to  the  rents  and  profits  of  the  real  estate  from  the  time  of  con- 
firmati(*n,  and  before  the  execution  and  delivery  of  the  dei)d,  in  case  of  such 
execution  and  delivery  being  for  any  cause  delayed — guere? 

Statute  of  frauda. — A  sale  of  property  under  an  order  of  the  probate 
court  is  a  judicial  act,  and  therefore  not  within  the  statute  of  frauds.  HaUeck 
et  ol..  Executors  of  Fohom,  v.  Ouy,  9  Cal.  181. 

Substitution  of  bidder. — ^A  substitution  of  one  bidder  for  another  at 
executor's  sale,  who  fails  to  comply  with  the  terms  of  sale,  cannot  affect  the 
validity  of  the  sale.  The  order  directing  the  sale,  and  the  order  confirming 
it,  give  validity  to  the  purchase.    Ibid, 

Caveat  emptor  the  rule  at  probate  sales. — A  purchaser  at  executor's 
sale,  under  an  order  of  the  probata  court,  cannot  refuse  to  pay  the  purchase 
money  on  the  ground  that  the  notice  of  sale  stated  a  good  title,  and  that  the 
title  was  not  good.  The  sale  was  stated  in  the  notice  as  a  probate  sale;  the 
bidder  knew  its  character,  the  effect  of  the  deed,  and  is  bound  to  examine 
the  title  for  himself.    In  these.sales,  caveat  emptor  is  the  rule.    Jbid. 

Terms  of  sale. — ^Reduction  of  interest.— Where  the  terms  of  sale  were 
one  half  of  the  purchase  money  cash,  and  the  remainder  in  ninety  days,  with 
interest  from  date  of  sale  at  the  rate  it  one  per  cent,  per  month,  and  the 
purchaser  elected  to  pay  the  whole  amount  down :  Held,  that  the  purchaser 
is  entitled  to  a  reduction  for  the  interest  on  one  half  of  the  purchase  money. 
Ibid. 


i 
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Amount  to  be  sold. — ^The  authority  of  an  administrator  under  order  of 
the  county  court  to  sell  sufficient  lands  of  decedent  to  realize  a  certain  sum 
is  exhausted  when  that  object  is  accomplished,  and  he  cannot  proceed  under 
such  order  to  seU  other  lands.     WiUis  y.  Mills,  22  Texas,  302. 

Secret  trust,  notice  of. — A  purchaser  of  land  at  administrator's  sale,  if 
the  legal  title  were  in  intestate,  cannot  be  affected  by  any  secret  trust  between 
intestate  and  third  persons,  of  which  he  (the  purchaser)  had  no  notice, 
although  the  administrator  may  have  had  notice.  Love  y.  Berry,  Administrator, 
22  Texas,  371. 

"WhenAct  of  1866  rattfying  probate  sales  will  not  apply.— The 
supreme  court  will  not  giye  an  appellant  the  beneficial  operation  of  the  act 
of  1866,  ratifying  and  confirming  certain  probate  sales  of  real  estate,  in  cases 
where  the  judgment  in  the  court  below  was  rendered  before  the  passage  of 
the  act.  In  such  cases,  said  act  must  be  made  the  basis  of  an  original  pro- 
ceeding in  equity,  if  the  party  would  claim  the  benefit  of  its  provisions. 
Townsend  v.  TaUant,  33  Cal.  45. 

Sec.  1555.  (§172.)  Conveyances  must  thereupon  beconvey- 
executed  to  the  purchaser  by  the  executor  or  administrator, 
and  they  must  refer  to  the  orders  of  the  probate  court  au- 
thorizing and  confirming  the  sale  of  the  property  of  the 
estate,  and  directing  conveyances  thereof  to  be  executed, 
and  to  the  record  of  the  order  of  confirmation  in  the  office 
of  the  county  recorder,  either  by  the  date  of  such  recording 
or  by  the  date,  volume  and  page  of  the  record,  and  such 
reference  shall  have  the  same  effect  as  if  the  order  Tvere  at 
large  inserted  in  the  conveyance.  Conveyances  so  made 
convey  all  the  right,  title,  interest  and  estate  of  the  de- 
cedent in  the  premises,  at  the  time  of  his  death;  if  prior  to 
the  sale,  by  operation  of  law  or  otherwise,  the  estate  has 
acquired  any  right,  title  or  interest  in  the  premises,  other 
than  or  in  addition  to  that  of  the  decedent  at  the  time  of 
his  death,  such  right,  title  or  interest  also  passes  by  such 
conveyances. 

Statutes  of  1851.  p.  470,  $172;  1856,  p.  20,  $2;  1861,  p.  644,  ^06. 
See  cases  cited  under  last  section. 

Power  to  compel  conveyance,— The  probate  court  has  the  power  to 
compel  the  execution  of  the  conyeyance  of  land  by  an  administrator,  in  con- 
formity with  a  sale  made  under  its  order  and  duly  confirmed.  EstcUe  of  John 
T.  Levois,  39  Cal.  306. 

Effect  of  deed. — The  only  effect  of  an  administrator's  deed  is  to  conyey 
to  the  purchaser  the  title  of  the  deceased.  Such  a  deed  can  contain  no  warranty 
of  the  title.  The  bidder  is  bound  to  examine  the  title  for  himself;  and  the 
rule  of  caveai  emptor  applies  to  these  sales.    EaUeck  y.  Ouy,  9  Cal.  181. 

Assignee  of  puiohaaer  at  private  sale. — An  administrator,  conyeying 
real  estate  under  the  order  of  the  court,  may  make  the  deed  to  the  assignee 
of  the  original  purchaser.    Swing  y.  IRg^y,  7  Ham.  (part  1st)  198. 
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"When  eaEacntor'8  deed  admlasible  in  evidenoe.— An  executor's  deed  is 
not  admissible  in  evidence  of  a  sale  of  a  testator's  property,  except  upon 
preliminary  proof  of  a  compliance  with  the  statutory  provisions  for  sales  by 
executors  and  administrators,  or  of  an  express  power  in  the  will  authorizing 
the  sale  in  the  mode  in  which  it  appears  by  the  deed  to  have  been  made. 
White  V.  Moaes,  21  Cal.  43. 

Thus,  in  an  action  of  ejectment  by  the  executors  of  W.,  to  recover  from 
M.  certain  real  estate  devised  by  the  testator,  the  defendant,  for  the  purpose 
of  showing  an  outstanding  title,  offered  in  evidence  a  deed  of  the  property 
made  by  the  executors  to  a  third  person,  which  deed  recited  that  the  execu- 
tors were  authorized  by  the  will  "  to  sell  his  (the  testator's)  property  as 
therein  mentioned  and  contained."  No  order  of  the  probate  coxnilor  the 
sale  of  the  property  was  shown,  but  the  admissibility  of  the  deed  was  rested 
upon  its  own  recitals,  with  proof  of  its  execution:  Held,  that  it  was  inad- 
missible; that  from  the  recital  alone,  without  the  production  of  the  wiU,  it 
could  not  be  concluded  that  the  power  to  sell  was  given  absolutely  by  the 
will;  and  that,  in  the  absence  of  proof  of  such  a  power  in  the  will,  the  valid- 
ity of  the  sale  could  only  be  established  by  proof  of  a  compliance  with  the 
forms  prescribed  by  statute  for  the  sale  of  property  by  executors.    Ibid. 

ordwrof         Sec.  1556.     (§173.)    Before  any  order  is  entered  con- 

uon,  what    finning  the  sale,  it  must  be  proved  to  the  satisfaction  of 

the  court  that  notice  was  given  of  the  sale  as  prescribed, 

and  the  order  of  confirmation  must  show  that  such  proof 

was  made. 

Statutes  of  1851,  p.  470,  $  173. 

Compare  sections  1876,  ante,  and  1638,  po^. 
See  also  section  1537,  ante,  and  cases  cited  there. 

If,  in  proceedings  set  on  foot  by  the  administrator  in  the  probate  «ourt  to 
sell  land  to  pay  debts,  the  court  acquires  no  jurisdiction  of  minor  heirs,  the 
order  of  sale  is  void  and  the  sale  may  be  attacked  collaterally  by  the  heir. 
Toumaend  v.  TaUant,  33  Cal.  45. 

An  order  of  the  probate  court  confirming  such  sale  is  void.  There  was  ho 
order  of  sale  for  the  confirmation  to  act  on.    Ibid. 

If  an  administrator  after  procuring  from  the  probate  court  an  order  to  sell 
real  estate  to  pay  debts,  afterwards  makes  a  settlement  of  his  account  in  the 
court  with  the  estate,  a  minor  heir  is  not  estopped  by  such  settlement  from 
afterwards  contesting  the  validity  of  the  sale.    Ibid. 

The  supreme  court  will  not  give  an  appellant  the  beneficial  operation  of 
the  act  of  1866,  ratifying  and  confirming  certain  probate  sales  of  real  estate, 
in  cases  where  the  judgment  in  the  court  below  was  rendered  before  the  pas- 
sage of  the  Act.  In  such  cases  said  act  must  be  made  the  basis  of  an 
original  proceeding  in  equity,  if  the  party  would  claim  the  benefit  of  ita 
provisions.    Ibid. 

Sale  may  be      S^^*  1557.     (§174.)     If,  at  the  time  appointed  for  the 

•********^'  sale,  the  executor  or  administrator  deems  it  for  the  interest 

of  all  persons  concerned  therein  that  the  same  be  post- 
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poned,  be  may  postpone  it  from  time  to  time,  cot  exceeding 
in  all  three  months. 

SUtutes  of  1851,  p.  470,  $  174. 

» 

Sec.  1558.  (g  175.)  In  case  of  a  postponement,  notice  Notice  oi 
thereof  must  be  given,  by  a  public  declaration,  at  the  time  "»«^*' 
and  place  first  appointed  for  the  sale,  and  if  the  postpone- 
ment be  for  more  than  one  day,  further  notice  must  be 
given,  by  posting  notices  in  three  or  more  public  places  in 
the  county  where  the  land  is  situated,  or  publishing  the 
same,  or  both,  as  the  time  and  circumstances  will  admit. 

Statutes  of  1851,  p.  470,  $175;  1861,  p.  644,  $67. 

Sec.  1559.  (g  176.)  When  a  testator  has  given  any  legacy  Suft^tTJ^y 
by  will  that  is  effectual  to  pass  or  change  the  title  to  real  i«8»o*«"- 
estate,  and  his  goods,  chattels,  rights  and  credits  are  insuf- 
ficient to  pay  the  legacy,  together  with  his  debts  and  the 
charges  of  administration,  the  executor  or  administrator 
with  the  will  annexed  may  obtain  an  order  therefor,  and 
sell  his  real  estate  for  that  purpose,  in  the  same  manner, 
and  upon  the  same  terms  and  conditions  as  are  prescribed 
in  this  chapter  in  case  of  a  sale  for  the  payment  of  debts. 


«y- 


PagelSl. 

1559  repealed. 


1661.     When  property  is  directed  bv  the  will  to  be 
sold,  or  authority  is  given  in  the  will  to  sell  property 
the  executor  may  sell  any  property  of  the  estate  with- 
out the  order  of  the  Probate  Court,  and  at  either  pub- 
he  or  private  sale,  and  with  or  without  notice,  as  the  ^ 

executor  may  determine  ;  but  the  executor  must  make  "^ 

return  of  such  sales  as  in  other  cases  ;  and  if  directions 
are  given  in  the  will  as  to  the  mode  of  selling,  or  the 
particular  property  to  be  sold,  such  directions  must  be 
observed.  In  either  case  no  title  passes  unless  the  sale 
18  confirmed  by  the  Court. 

Sec.  1661.     (givo.;     wuou  buum  y».^^^. a««..*'^'** 

made,  or  any  property  directed  by  the  will  to  be  sold,  the 
executor  or  administrator  with  the  will  annexed  may  sell 
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without  the  order  of  the  probate  court,  but  he  must  give 
notice  of  the  sale,  return  accounts  thereof  to  the  court,  aiid 
make  the  sale  in  all  respects  as  under  order  of  the  court, 
unless  there  are  special  directions  in  the  will,  in  which  case 
he  must  be  governed  thereby. 

Statutes  of  1851,  p.  470,  $173;  1861,  p.  ^45,  $63. 

"When  executor  may  seU.— Qtier«:  whether,  under  our  statute,  an  execu- 
tor, with  power  in  the  will  to  sell  real  estate,  may  not  seU  without  the  pre- 
liminary proceedings  required  for  the  sale  of  real  estate  of  deceased  persons 
to  pay  debts;  and  whether  such  sale  would  be  a  nullity  if  approyed  by  the 
probate  court.    Gregory  v.  EayneSf  13  Cal.  591. 

Where  the  will  of  a  husband  makes  his  wife  sole  executrix  and  devisee, 
with  authority  to  dispose  of  the  estate  at  public  or  private  sale  without  the 
previous  order  of  any  court:  Held,  that  she  may  sell  without  any  order  of  the 
probate  court;  that  section  one  hundred  and  forty-eight  of  the  Probate  Act, 
declaring  that  '*no  sale  of  any  property  of  an  estate  shall  be  valid  unless 
made  under  the  order  of  the  probate  court,"  applies  only  to  sales  in  cases 
not  provided  for  by  the  will,  and  that  the  statute  is  operative  only  in  the 
absence  of  testamentary  power.    Payne  v.  Payne,  18  Cal.  291. 

Where  the  executc>r  makes  sale  of  the  real  estate  of  the  testator,  in  pursu- 
ance of  a  full  power  contained  in  a  will  which  directs  the  executor  to  seU 
and  hold  the  proceeds  in  trust  for  another  person,  neither  the  executor  nor 
any  third  person  can  take  advantage  of  the  sale,  on  the  ground  that  it  was 
made  in  fraud  of  the  rights  of  the  cestui  que  trust.  Larco  y.  Cassaneuava,  30 
Cal.  560. 

Law  of  foreign  State.— Presumption.— A  will  made  in  Texas,  operating 
upon  property  there  situated,  must  be  interpreted  by  the  law  of  that  State. 
To  that  law  reference  must  be  had  to  determine  the  capacity  of  the  testator, 
the  extent  of  his  power  of  disposition,  and  the  conditions  upon  which  the 
power  of  alienation  vested  in  the  guardian  of  his  children,  appointed  by  the 
will,"  is  to  be  exercised.    Norris  v.  Harris  et  ai.,  15  Cal .  226. 

In  the  absence  of  proof  as  to  the  laws  of  Texas,  the  courts  of  this  State,  in 
interpreting  a  will  made  in  that  State,  will  presume  its  laws  to  be  in  accord- 
ance with  the  laws  of  California.    Ibid. 

See,  also.  In  re  Woodworth^  31  Cal.  595,  cited  under  section  1516,  ante. 

Power  of  administrator  witb-  "wlU  annexed. — If  the  testator  appoints 
an  executor  of  his  will,  and  the  executor  dies,  and  an  administrator  with  the 
will  annexed  is  appointed,  the  administrator  with  the  will  annexed,  under 
the  statutes  of  California,  possesses  all  the  power  conferred  upon  the  execu- 
tor named  in  the  will,  and  can  sell  the  land  devised,  if  the  executor  could 
have  sold  it.    Kid  well  v.  Brumniaginf  32  Cal.  437. 

When  the  testator  in  his  will  directs  his  executor,  within  one  year  after 
his  decease,  to  sell  his  real  estate,  the  proceeds  to  be  disposed  of  upon  cer- 
tain trusts,  the  power  to  sell  is  not  limited  to  one  year,  but  may  be  exer- 
cised after  that  time,  unless  there  are  express  words  in  the  will  showing  the 
intention  of  the  testator  to  thus  limit  the  exercise  of  the  power.    Ibid. 

Sale  by  one  of  several  executors,  "when  valid.— Where  a  testator  in  his 
will  appointed  two  persons  as  executors  and  gave  to  each  of  them  all  the  power 
over  his  property  which  he  himself  possessed  as  fully  as  in  law  may  be 
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required,  and  empowered  them  to  sell  it  as  to  them  ahonld  seem  proper,  for 
the  purpose  of  carrying  into  effect  a  provision  of  his  will  to  pay  his  debts, 
and  one  of  the  executors  in  good  faith,  and  for  a  fair  price,  sold  a  portion  of 
the  land  for  the  purpose  of  raising  money  to  pay  the  debts  of  the  testator: 
Held,  that  the  transfer,  when  attacked  by  the  heirs  of  the  testator,  was  valid, 
although  not  executed  by  the  co^xecutor,  when  it  J  appeared  probable,  from 
the  testimony,  that  he  advised  and  assented  to  the  sale;  and  held,  further, 
that  a  private  sale  was  good,  and  that  it  need  not  have  been  at  auction. 
Fanaud  v.  Jones,  1  Cal.  488.  , 

Under  a  will  authorizing  "  the  executors  '*  to  sell  lands,  it  was  held  that  a 
sale  by  one  executor — who  alone  of  three  appointed,  qualified — ^was  valid, 
without  showing  that  the  o^ers  renounced  or  refused  to  join.  Wood  v. 
Sparks,  1  Dev.  &  Bat.  N.  Carolina,  389. 

Sec.  1562.     f§179.)    If  the  provision  made  by  the  will,  ^J^p^- 
or  the  estate  appropriated  therefor,  is  insufficient  to  pay  JJ^it*"*'*"" 
the  debts,  expenses  of  administration  and  family  expenses, 
that  portion  of  the  estate  not  devised  or  disposed  of  by  the 
will,  if  any,  must  be  appropriated  and  disposed  of  for  that 
purpose,  according  to  the  provisions  of  this  chapter. 

statutes  of  1851,  p.  471,  $  179. 

See  In  re  Woodioorth,  31  Gal.  595,  cited  under  section  1516,  ante. 
See  also  Abila  v.  Burnettj  33  Gal.  658,  cited  under  section  15^9,  ante. 

Sec.  1563.  (§180.)  The  estate,  real  and  personal,  given  ^g^^^^ 
by  will  to  legatees  or  devisees,  is  liable  for  the  debts,  ex-  ^*>*^  «'**• 
penses  of  administration  and  family  expenses,  id  proportion 
to  the  value  or  amount  of  the  several  devises  or  legacies, 
but  specific  devises  or  legacies  are  exempt  from  such 
liability  if  it  appears  to  the  court  necessary  to  carry  into 
effect  the  intention  of  the  testator  and  there  is  other  suffi- 
cient estate. 

statutes  of  1851,  p.  471,  ^80. 

Bee  sections  1525  and  1560,  ante. 

See  also  section  1559,  ante,  and  cases  cited  there. 

On  failure  of  other  assets,  specific  legatees  must  contribute  proportionably 
to  the  payment  of  the  debts.  Some  having  contributed,  and  othei's  not,  the 
latter  must  account  with  the  former.  Snow  v.  Cullum,  1  De  Saussure  S.  G. 
542. 

Sec.  1564.     (§181.)    When  an  estate  given  by  will  hasgj"*^^^- 
been  sold  for  the  payment  of  debts  or  expenses,  all  the*®8»*««»- 
devisees  and  legatees  must  contribute  according  to  their 
respective  interests  to  the  devisee  or  legatee  whose  devise 
or  legacy  has  been  taken  therefor,  and  the  probate  court, 
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when  distribution  is  made,  must,  by  decree  for  that  pur- 
pose, settle  the  amount  of  the  several  liabilities  and  decree 
the  amount  each  person  shall  contribute,  and  reserve  the 
same  from  their  distributive  shares  respectively,  for  the 
purpose  of  paying  such  contribution.  • 

Statutes  of  1851,  p.  471,  $  181. 

See  section  1559,  ante,  and  cases  cited  there. 

See  JSatuU  of  Wbodworth,  cited  under  the  preceding  section. 

c^^tor  Sec.  1565.  (§182.)  If  a  decedent,  at  the  time  of  his 
b^tofi*'  death,  was  possessed  of  a  contract  for  the  purchase  of 
how.  lands,  his  interest  in  such  land  and  undei^  such  contracts 

may  be  sold  on  the  application  of  his  executor  or  adminis- 
trator, in  the  same  manner  as  if  he  had  died  seized  of  such 
land,  and  the  same  proceedings  may  be  had  for  that  pur- 
pose as  are  prescribed  in  this  chapter  for  the  sale  of  lands 
of  which  he  died  seized,  except  as  hereinafter  provided. 

Statutes  of  1851,  p.  471,  $  182. 
See  section  1665,  post. 

^j*|«oM  Sec.  1566.  (§183.)  The  sale  must  be  made  subject  to 
all  payments  that  may  thereafter  become  due  on  such  con- 
tracts, and  if  there  are  any  such,  the  sale  must  not  be  con- 
firmed by  the  probate  judge  until  the  pu):chasers  execute  a 
bond  to  the  executor  or  administrator,  for  the  benefit  and 
indemnity  of  himself  and  of  the  persons  entitled  to  the  in- 
terest of  the  decedent  in  the  lands  so  contracted  for,  in 
double  the  whole  amount  of  payments  thereafter  to  become 
due  on  such  contract,  with  such  sureties  as  the  probate 
judge  shall  approve. 

Statues  of  1851,  p.  471,  $  183. 


PurchjuMF 
to  frive 
bond. 


Sec.  1567.  (§  184.)  The  bond  must  be  conditioned  that 
the  purchaser  will  make  all  payments  for  such  land  that  be- 
come due  after  the  date  of  the  sale,  and  will  fully  indemnify 
the  executor  or  administrator  and  the  persons  so  entitled, 
against  all  demands,  costs,  charges  and  expenses,  by 
reason  of  any  covenant  or  agreement  contained  in  such 
contract. 

Statutes  of  1851,  p.  471,  $184. 

KoTS.— The  last  clause  of  the  original  sectioii  is  omitted, .being  proyided  for  in  preceding 
section. 
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Sec.  1568.  (2 185.)  Upon  the  confirmation  of  the  sale,  Executor  to 
the  executor  or  administrator  must  execute  to  the  purchaser  »"««• 
an  assignment  of  the  contract,  which  vests  in  the  purchaser, 
his  heirs  and  assigns,  all  the  right,  title  and  interest  of  the 
estate,  or  of  the  persons  entitled  to  the  interest  of  the 
decedent,  in  the  lands  sold  at  the  time  of  the  sale,  and 
the  purchaser  has  the  same  rights  and  remedies  against 
the  vendor  of  such  land  as  the  decedent  would  have  had  if 
he  were  living. 

Statutes  of  1851»  p.  471,  $  185. 

Sec.  1569.  (3 186.)  When  any  sale  is  made  by  an  executor  saiegby 

executora  or 

or  administrator,  pursuant  to  the  provisions  of  this  chapter,  Administn. 
of  lands  subject  to  any  mortgage  or  other  lien,  which  is  a  valid  ni»d«r  mort- 
claim  against  the  estate  of  the  decedent,  and  has  been  pre- 
sented and  allowed,  the  purchase  money  must  be  applied, 
after  pa3ang  the  necessary  expenses  of  the  sale,  first  to  the 
payment  and  satisfaction  of  the  mortgage  or  lien,  and  the 
residue,  if  any,  in  due  course  of  administration.     The  appli- 
cation of  the  purchase  money  to  the  satisfaction  of  the 
mortgage  or  lien  must  be  made  without  delay,  and  the  land 
is  subject  to  such  mortgage  or  lien,  until  the    purchase 
money  has  been  actually  so  applied.    Ko  claim  against  any 
estate  which  has  been  presented  and  allowed,  is  affected  by 
the  statute  of  limitations  pending  the  proceedings  for  the 
settlement  of  the  estate.      The  purchase    money,   or  so  satfafkotion 
much  thereof  as  may  be  sufiicient  to  pay  such  mortgage  dUJ^uon 
or  lien,  with  interest,  and  any  lawful  costs  and  charges  pLchaae 
thereon,  may  be  paid  into  the  probate  court,  to  be  received  "**°®''' 
by  the  clerk  thereof,  whereupon  the  mortgage  or  lien  upon 
the  land  must  cease,  and  the  purchase  money  must  be  paid 
over  by  the  clerk  of  the  court  without  delay,  in  payment  of 
the  expanses  of  the  sale,  and  in  satisfaction  of  the  debt  to 
secure  which  the  mortgage  or  other  lien  was  taken,  and 
the  surplus,  if  any,  at  once  returned  to  the  executor  or  ad- 
ministrator, unless  for  good  cause  shown,  after  notice  to 
the  executor  or  administrator,  the  court  otherwise  directs. 

Statutes  of  1851,  p.  472,  $  186;  1861,  p.  645,  $  69;  1863,  p.  698,  $  1. 

KOTB.— A  duuigo  In  thlft  Motion  is  made  to  protect  yendors  in  ooUeotiDg  their  pnrohaM 
money,  etc. 

See  aeotioiiB  1643  and  1644,  post. 
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"What  ezpenaefl  mortgagee  subject  to.— The  mortgagee  cannot  be  sub- 
jected to  any  general  expenses  of  administration,  but  only  those  attending 
the  S'le  of  the  property  mortgaged.  Section  186  of  the  probate  act  is  a 
special  provision,  uncontrolled  by  the  general  provisions  of  the  act  in  refer- 
ence to  the  distribution  of  assets  and  payments  of  debts.  EstaU  of  Murray, 
18  Cal.  686. 

Action  against  administrator  to  foreclose  mortgage.— An  action  may 
be  maintained  in  the  district  court  against  an  executor  or  administrator,  to 
foreclose  a  mortgage  upon  real  estate,  executed  by  his  testator  or  intestate, 
although  the  debt  secured  by  the  mortgage  has  been  presented  as  a  claim  to 
the  executor  or  administrator,  and  allowed  by  him,  and  also  by  the  probate 
judge  of  the  county,  where  the  only  object  of  the  action  is  to  reach  the 
property  mortgaged  and  subject  it  to  sale,  and  have  the  proceeds  applied  to 
the  payment  of  the  debt  secured,  and  a  judgment  is  not  asked  against  the 
general  estate  of  the  deceased,  for  the  debt  or  any  part  of  it.  Fallon  v.  But- 
ler,  21  Cal.  24. 

A  suit  for  the  foreclosure  of  a  mortgage  is  peculiarly  an  equity  proceed- 
ing; and  when  a  district  court  gains  jurisdiction  of  the  case  for  the  purpose 
of  foreclosure,  it  has  the  right  to  give  full  relief,  and  for  this  purpose  to 
decree  and  execute  a  sale  of  the  mortgaged  premises.  But  when  the  claim 
has  been  presented  to  the  administrator  and  probate  court,  and  allowed,  it 
is  otherwise.    Belloc  v.  Rogers,  9  Cnl.  123. 

Mortgagee  a  purchaser. — Where  a  mortgage  creditor  of  an  estate — there 
being  no  other  debts — purchased  the  land  mortgaged,  at  an  administrator's 
sale,  and  credits  the  mortgage  debt  with  the  amount  of  his  bid,  less  ten  per 
cent.,  which  was  paid  to  the  administrator,  it  was  held  to  be  full  payment 
in  discharge  of  his  purchase.    Estate  of  Lewia,  39  Cal.  306. 

See  also  WVlis  v.  Farley,  24  Cal.  490,  cited  under  section  1493,  ante. 

Mortgage  debt  a  claim  against  estate. — The  meaning  of  the  word 
"claim'*  is  broad  enough  to  embrace  a  mortgage  or  any  other  lien,  and  in  the 
one  hundred  and  eighty-sixth  section  of  the  act,  mortgages  and  other  liens 
are  expressly  mentioned  as  valid  claims  against  the  estate.  Ellis  v.  Polhemus, 
27  Cal.  350. 

Mortgages  and  liens  of  record  form  no  exception  to  the  rule  prescribed  by 
section  186  of  the  act  to  regulate  the  estates  of  deceased  persons,  and  the 
claims  secured  by  them  must  have  been  presented  to  the  executor  or  admin- 
istrator, and  rejected  by  him,  before  an  action  can  be  maintained  on  them. 
EUisen  v.  HaUeck  et  al,  Executors,  6  Cal.  3^6. 

A  mortgage  debt  due  by  the  estate  of  a  deceased  person  stands  in  the  same 
position  as  any  other  debt,  and  its  allowance  by  the  executor  and  probate 
judge  gives  to  the  claim  all  the  virtues  and  properties  which  a  judgment 
against  executors  can  have  under  our  system.  Falkner  et  al.  v.  Folsom*s 
Executors,  6  Cal.  412. 

There  being  no  necessity  for  a  foreclosure  suit  against  an  estate,  where 
the  claim  has  been  allowed,  and  the  policy  of  the  law  being  against  burden- 
ing an  estate  with  unnecessary  costs,  such  a  bill  will  not  lie.    Ibid. 

VT'here  defendant  dies  before  Judgment. — If  the  defendant  dies  after 
the  service  of  summons  and  the  levy  of  an  attachment  on  his  property,  and 
before  judgment,  and  the  administrator  is  substituted,  and  the  action  con- 
tinued against  him,  the  court  cannot  render  a  judgment  enforcing  the  lien 
of  the  attachment  by  a  sale  of  the  attached  property  and  an  application  of 
the  proceeds  to  the  satisfaction  of  the  demand.    The  defenda.nt's  death  in 
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snch  case,  destroys  the  lien  of  the  attachment  and  the  attached  property 
passes  into  the  hands  of  the  administrator,  to  be  administered  on  in  due 
coarse  of  administration.    Myers  v.  Mott^  29  Cal.  359. 

Where  during  the  pendency  of  an  action  against  joint  obligors,  one  of 
them,  prior  to  judgment,  dies,  and  the  administrator  is  proceeded  against  by 
order  of  court  instead,  the  judgment  order  must  be  several,  one  against  the 
Burviyors  de  homs  propiiSj  and  one  against  the  administrator  de  bonis  testaioris. 
Bank  of  Stockton  y.  Howland,  October  Term,  1871;  Pac.  Law  Bep.  vol.  Ill, 
p.  14. 

Judgment  against  ezeoutor.— A  judgment  against  an  executor  for  a 
demand  against  the  testator  should  direct  that  the  same  be  paid  in  due  course 
of  administration.    HacouiUat  v.  Saingevairif  32  Cal.  376. 

The  only  object  of  a  judgment  against  an  administrator  is  to  establish  a 
valid  demand,  to  be  paid  in  due  course  of  administration.    Ibid, 

And  see  Schadi  y.  Ueppe^  January  Term,  1873;  Pac.  Law.  Bep.  vol.  Y,  p. 
30,  cited  under  section  1465,  ante. 

Seo.  1570.     (§  186.)    At  any  sale,  tinder  order  of  the  pro-  The  holder 
bate  court,  of  lands  upon  which  there  is  a  mortgage  or^eorueo 
lien,  the  holder  thereof  may  become  the  purchaser,  and  his  Si*^^ 
receipt  for  the  amount  due  him  from  the  proceeds  of  theHisrMeipt 
sale  is  a  payment  pro  ianto.     If  the  amount  for  which  hej^j^tof 
purchased  the  property  is  insufficient  to  defray  the  expenses  Jiud  pay-* 
and  discharge  his  mortgage  or  lien,   he  must  pay  to  the  ™^*' 
court  or  the  clerk  thereof  an  amount  sufficient  to  pay  such 
expenses. 

See  authorities  cited  under  preceding  section. 

Sec.  1571.     (§188.)    If  there  is  any  neglect  or  miscon- AdminiBtni- 
duct  in  the  proceeding  of  the  executor  in  relation  to  any  executor 

11  _  5,  ^  .■  t     1     .        o  ,    ,  m         liable  for 

sale,  by  which  any  person  interested  in  the  estate  suffers  miecondaot 
damage,  the  party  aggrieved  may  recover  the  same  in  an 
action  upon  the  bond  of  the  executor  or  administrator,  or 
otherwise,  (a) 

Statutes  of  1851.  p.  472,  $  188. 
See  Toumaend  ▼.  TaUant,  33  Cal.  45,  cited  under  section  1554,  ante, 

Seo.  1572.     (§189.)    Any  executor  or  administrator  who  Fnndnient 
fraudulently  sells  any  real  estate  of  a  decedent  contrary  to  **^* 

(a)  NoTS.— Act  in  relation  to  Probate  Balra.— Passed  April  2d,  1866.  [Statutes  1865-6,  p. 
824.— Tuok  etted  on  passage.]  1 1.  In  all  eases  when  rekl  estate  has  been  x  Id  in  this  State 
under  tbe  order  of  the  probate  coorts  of  the  seTeral  counties  to  purchastT'i  in  good  faith, 
for  a  Tulaable  coosideration,  and  defects  of  form,  cr  omissluns,  or  errors  exi>i  in  any  of 
the  procetiiings,  such  sales  are  hereby  ratified,  conflrmi'd,  and  made  yaiid  and  sufflci^'Ut  in 
law  to  traniifer  the  tiile  of  the  property  sold:  prrvidtd,  howpytr,  that  this  act  shall  not  affect 
in  any  maoner  rights  acquired  prior  to  its  passjge,  by  vendees,  grai.tees.  or  morigagees, 
who  claim  iuieresta  in  or  liens  upon  snch  property  under  heirs  or  duvisees  aUverjeiy  to 
such  probate  sales,  nor  to  sanction  in  any  manner  cases  of  actual  fraud. 
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or  otherwise  than  tinder  the  provisions  of  this  chapter,  is 
liable  in  double  the  value  of  the  land  so^d,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  having 
an  estate  of  inheritance  therein. 

Statutes  of  1851,  p.  472,  $189. 
See  Boyd  y.  Blankman,  29  Cal.  19,  cited  under  section  1576,  pott, 

Frandulent  representations  made  by  an  administrator  at  the  sale  of  prop- 
erty of  the  estate,  respecting  the  character  and  sonndness  of  the  property, 
by  which  the  purchaser  is  misled,  entitle  the  latter  to  a  recision  of  the 
contract,  or  an  abatement  of  the  price  contracted  to  be  paid.  Keffans  v. 
AUeom,  9  Texas,  25. 

Lunitmioii  Sec.  1573.  (§190.)  No  action  for  the  recovery  of  any 
for*^MttDg  estate,  sold  by  an  executor  or  administrator  under  the  pro- 
visions of  this  chapter,  can  be  maintained  by  any  heir  or 
other  person  claiming  under  the  decedent,  unless  it  be  com- 
menced within  three  years  next  after  the  sale.  An  action 
to  set  aside  the  sale  may  be  instituted  and  maintained  at 
any  time  within  three  years  from  the  discovery  of  the  fraud 
or  other  grounds  upon  which  the  action  is  based. 

Statutes  of  1861,  p.  472,  ( 190. 

Where  a  party  desires  to  avail  himself  of  the  stntute,  which  provides  that 
no  action  for  the  recovery  of  any  estate,  sold  by  an  executor  or  administra- 
tor, shall  be  maintained  by  any  heir  or  other  person  claiming  under  the  de- 
ceased testator  or  intestate,  unless  it  be  commenced  within  three  years  next 
after  the  sale,  he  must  plead  it.  The  objection,  that  the  action  is  barred, 
cannot  be  taken  to  the  admissibility  of  evidence  when  the  statute  has  not 
been  pleaded.     Meeks  v.  Ilahn,  20  Gal.  620. 

^TTho  may  take  advantage  of  invalidity  of  sale,  and  ho^v.— When  an 
administrator's  sale  is  invalid  and  the  administrator  has  settled  his  final 
account  and  been  discharged,  the  heir,  and  not  an  administrator  de  hom8 
non,  is  the  proper  person  to  take  advantage  of  the  invalidity.  Mart  v.  Eor- 
Um,  12  Texas,  285. 

Nor  is  it  necessary  to  consider  the  cases  in  which  the  acts  of  an  adminis- 
trator, though  under  a  void-  grant,  if  done  in  the  due  course  of  administra- 
tion, shall  not  be  void.  Such,  for  instance,  as  the  sale  of  property  in  pay- 
ment of  funeral  expenses,  debts,  etc.  There  an  administrator  or  executor 
being  compelled  to  pay,  the  sale  shall  be  indefeasible.    Ibid. 

It  may  be  proved  in  a  collateral  proceeding,  that  the  probate  court  had 
no  jurisdiction;  for  example,  that  the  person  was  not  dead,  or  that  the  estate 
had  been  fully  administered  and  closed;  but  not  that  the  court  acted  irregu- 
larly or  erroneously,  upon  a  subject  matter  properly  within  its  cognizance. 
Fisk  V.  Norvel,  9  Texas,  13. 

It  does  not  appear  to  have  been  necessary  by  the  Spanish  law  to  make 
heirs  parties  in  order  to  divest  the  interest  of  an  estate.  Keyans  v.  AUcom^ 
9  Texas,  26. 
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Limitation  includes  all  ■ales.— The  sales  mentioned  in  the  one  hundred 
and  ninetieth  section  of  the  probate  act  include  and  comprise  all  sales, 
whether  valid,  voidable  or  void,  made  by  probate  courts  of  real  estate  belong- 
ing to  persons  who  have  died  since  the  passage  of  the  probate  act.  Harlan 
V.  Peck,  33  Gal.  615. 

See,  also,  Tovmsend  v.  TaUantt  33  Cal.  45,  cited  under  section  1576,  post, 

H.  died,  seized  of  lands,  in  1850.  In  1856,  his  administrator  made  a  void 
sale  to  K.,  who,  nevertheless,  remained  in  possession  adversely  and  continu- 
ously twelve  years  thereafter,  and  E.  now  relies  on  section  190  of  the  pro- 
bate act  to  bar  present  action  for  recovery  of  land.  Meeks  v.  Kirby,  January 
Term,  1872;  Pae.  Law  Bep.,  vol.  Ill,  p.  93. 

This  act  provides  that  actions  for  recovery,  etc.,  by  heirs  or  others  inter- 
ested, for  lands  sold  by  executors,  etc.,  must  be  commenced  within  three 
years  next  after  the  sale:  Etld,  that  this  act  applies  to  void  sales.  Section 
one  hundred  and  ninety-one  exempts,  l\owever,  from  the  provisions  of  sec- 
tion one  hundred  an^ ninety  minors  and  others  under  legal  disability;  and 
it  is  claimed  that  plaintiff  was  under  legal  disability  because  the  administra- 
tor of  Harlan  could  alone  bring  the  action;  that  the  heirs  could  not,  pend- 
ing the  administration,  nor  could  plaintiff,  who  is  grantee  of  H.'s  heirs: 
Sddf  plaintiff's  disability,  not  such  as  contemplated  by  section  one  hundred 
and  ninety-one,  which  means  someting  personal  to  the  party  and  not  merely 
that  one  has  a  cause  of  action  not  invincible.    Ibid, 

Seo.  1574.     (§191.)     The  preceding  section  shall  not  to  what 
apply  to  minors  or  others  under  any  legal  disability  to  sue  ^ding^c 
at  the  time  ^hen  the  right  of  action  first  accrues;  but  all  apply. °  ^ 
such  persons  may  commence  an  action  at  any  time  within 
three  years  after  the  removal  of  the  disability. 

Statutes  of  1851,  p.  472,  $  191. 
See  Meeks  v.  Idiipy,  January  Term,  1872,  cited  under  preceding  section. 

Sec.  1575.  (g  192.)  When  a  sale  has  been  made  by  an  Aooonntof 
executor  or  administrator,  of  any  property  of  the  estate,  !^^ed! 
real  or  personal,  he  must  return  to  the  probate  court,  at  its 
next  term  thereafter,  an  account  of  sales,  verified  by  his 
affidavit.  If  he  neglects  to  make  such  return,  he  may  be 
punished  by  attachment,  or  his  letters  may  be  revoked,  one 
day's  notice  having  been  first  given  him  to  appear  and  show 
cause  why  such  attachment  should  not  issue  or  such  revoca- 
tion should  not  be  made. 

Statutes  of  1851,  p.  472,  $  192. 
See  section  1553  to  1555,  ante,  and  cases  cited  there. 

The  mere  failure  of  an  administrator  to  return  a  sale  within  the  time  pre- 
scribed by  statute,  where  no  injury  to  estate  or  purchaser  appears  to  have 
resulted  from  the  delay,  is  not  good  ground  for  setting  aside  the  sale.  Brown 
V.  Hobbs,  19  Texas,  167. 


^^ggiCiatir\'nxrTu-i  ^  "'^ 


End  of  Sectioii  1576,  Page  160. 

If  a  person  procures  himself  to  be  appointed  administrator  of  an 
i  estate,  and  at  a  sale  of  the  property  of  the  estate  purchases  the  same 

t  through  a  third  person,  who  pays  no  money,  and  agrees  to  hold  the 

«  tiUe  for  the  administrator,  the  sale  is  a  fraud  on  the  heirs,  and  such 

third  person,  and  aU  who  buy  from  him  with  notice,  hold  the  property 
in  trust  for  the  heirs.    Scott  ▼.  Umbarger,  41  Cal.  410. 


court,  tniyB  tfie  tsnd  of  the  estate  through  another  person,  the  sale  is  not 
void,  but  only  voidable  at  the  election  of  the  heirs  or  other  persons  inter- 
ested in  the  estate,  who  may  have  the  sale  set  aside,  and  the  administrator 
declared  a  trustee.    Boyd  y.  Bkmkmaiiy  29  Cal.  19. 

In  such  case,  the  deed  of  the  heir  conveys  the  equitable  title,  and  his  deed 
is  evidence  of  his  intention  to  disaffirm  the  sale.    Ipid,^ 

If  an  administrator  becomes  a  purchaser,  through  another  person,  of  land 
of  the  estate,  sold  by  him  under  an*  order  of  the  probate  court,  the  heir  re- 
tains the  equitable  title,  and  his  deed  conveys  such  equitable  title,  while  the 
legal  title  is  vested  in  the  administrator  who  holds  it  in  trust.    Ibid. 

See  sections  1573  and  1574,  arUe. 

Where  an  administrator  purchases  land  at  a  judicial  sale,  made  to  satisfy 
a  claim  in  favor  of  the  estate  which  he  represents,  and  causes  the  purchase 
money  to  be  credited  on  the  claim,  the  purchase  enures  to  the  benefit  of  the 
estate,  and  after  the  close  of  the  administration,  the  heirs  may  recover  the 
land,  notwithstanding  the  administrator  may  have  accounted  for  the  purchase 
money  in  the  final  settlement  of  his  accounts,  and  sold  the  land  to  a  third 
person  having  notice  of  the  facts.    McCoy  v.  Crawford,  9  Texas,  353. 

A  purchase  made  by  an  administrator  at  his  own  sale,  is  fraudulent  inlaw, 
and  void,  and  it  is  not  error  so  to  instruct  a  jury.  Hardy  v.  DeLeon,  5 
Texas,  212. 
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CHAPTER  Vni. 

OF  Tk&  POWERS  AND  DUTIES  OF  EXECUTOBS  AND  ADMINIfiTRATOBS, 

AND  OF  THE  ICANAGEMENT  OF  ESTATES. 

SxcTtoN  1581.  Executors  to  iake  possession  of  the  entire  estate. 

1582.  Executors  may  sue  and  be  sued  for  recovery  of  property. 

1583.  May  maintain  actions  for  waste,  conversion  and  trespass. 

1584.  Executor  and  administrator  may  be  sued  for  waste  or  trespass 

of  decedent. 

1585.  Surviving  partner  to  settle  up  business.    Interest  therein  to 

be  appraised.    Account  to  be  rendered. 

1586.  Actions  on  bond  of  executor  or  administrator,  may  be  brought 

by  another  administrator. 

1587.  What  executors  are  not  parties  to  actions. 

1588.  May  compound. 

1589.  Becovery  of  property  fraudulently  disposed  of  by  testator. 

1590.  When  executor  to  sue,  as  provided  in  preceding  section. 

1591.  Disposition  of  estate  recovered. 

Seo.  1581.  (§194.)  The  executor  or  adminiBtrator  must  Bxecaton 
take  into  his  possession  all  the  estate  of  the  decedent,  real  ^^!^sion 
and  personal,  and  collect  all  debts  due  to  the  decedent,  or  mu^q.^^** 
to  the  estate.    For  the  purpose  of  bringing  suits  to  quiet  , 
title,  or  for  partition  of  such  estate,  the  posnession  of  the 
executors    or    administrators    is   the   possession   of    the 
heirs  or  devisees;  such  possession  by  the  heirs  or  devisees 
is  subject,  however,  to  the  possession  of  the  executor  or  ad- 
End  of  Section  1581,  Page  161. 

Administrator  to  take  possession  of  entire  estate.  Estate  of  McQueen, 
44  Cal.  589.  See  generally  :  Chapman  v.  Holister,  42  Cal.  463.  Est. 
of  Simmons,  43  Cal.  551. 


possession  of  estate. 

Rights  of  executor. — ^An  executor  holds  the  money  received  by  him 
from    the  proceeds  of  the  estate  in  a  fiduciary  capacity  for  the  use  of 
11 
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those  interested  in  the  estate,  and  it  is  his  duty  to  retain  the  money  thus  re- 
ceived until  it  can  be  distributed  in  the  manner  provided  by  law.  Magraw 
▼.  McOltfrm,  26  Gal.  420. 

The  administrator  of  a  deceased  husband  cannot  maintain  any  claim 
against  the  surviving  wife,  in  relation  to  property  claimed  by  her  as  her 
separate  property,  which  the  deceased  husband  could  not  have  successfully 
asserted  in  his  lifetime.    Peck  v.  Brumagim^  31  Gal.  440. 

By  our  law,  the  executor  is  required  to  take  possession  of  all  the  estate  of 
the  testator,  both  real  and  personal,  and  is  authorized  to  maintain  any 
action  to  recover  the  possession  of  such  property,  which  the  testator  might 
have  maintained.     Touchard  v.  CVoto,  20  Gal.  150. 

Upon  the  death  of  the  ancestor,  the  heir  becomes  vested  at  once  with  the 
full  property,  and  his  estate  is  indefeasible,  except  in  satisfaction  of  the  liens 
above  mentioned,  and  the  temporary  right  of  possession  of  the  administrator, 
and  the  legislature  has  no  more  right  to  order  a  sale  of  his  vested  interest 
in  his  inheritance,  than  it  has  lo  direct  the  sale  dl  the  property  of  any  other 
person  acquired  in  any  other  way.    Brenham  v.  Slory,  39  Gal.  179. 

''At  common  law,  the  real  estate  of  the  intestate  vested  in  the  heir  and 
the  personal  estate  in  the  administrator.  But  under  our  system  the  true 
theory  would  seem  to  be,  that  both  the  real  and  personal  estate  of  the  intes- 
tate vest  in  the  heir,  subject  to  the  lien  of  the  administratorfor  the  payment 
of  debts  and  the  expenses  of  administration,  and  with  the  right  in  the 
administrator  of  present  possession." 

See  opinion  in  Beckett  et  al.  v.  Sdover,  7  Gal.  215;  also  Eanoood  v.  Maryt, 
8  Gal.  580. 

An  executor  has  no  authority  until  the  will  is  proved.  Tucker  y,  SUirks, 
Brayt.  99. 

When  the  survey  of  %  private  land  claim  is  made  by  the  United  States  be- 
fore the  death  of  the  deceased,  and  patent  is  executed  after  his  death,  it  is 
to  be  regarded  as  if  it  had  received  the  signature  of  the  president  at  the 
completion  of  the  segregation  of  the  land.     Waterman  v.  Smith,  13  Gal.  373. 

Where  an  equitable  assignment  of  certain  funds  in  trust  for  the  payment 
of  certain  debts,  before  the  death  of  the  testator  or  intestate  vests  the  funds 
for  the  purposes  of  the  tn^st,  and  they  come  into  the  hands  of  the  adminis- 
trator, they  are  not  general  assets  for  the  benefit  of  the  creditors  at  large, 
but  are  subject  in  his  hands  to  the  same  trust  which  attached  before  the 
decease  of  the  intestate.    Pierce  v.  Bohinson,  13  Gal.  116. 

The  sole  executor  who  qualified,  took  all  the  powers  conferred  upon  the 
three  nominated  in  the  will,  in  the  capacity  of  trustees  as  well  as  executors. 
Legett  v.  Hunterf  19  New  York,  445. 

The  supreme  court  could  confer  all  the  powers  of  the  original  upon  a  sub- 
stituted trustee,  and  could  exercise  such  jurisdiction  as  well  in  action  insti- 
tuted for  that  purpose  as  upon  petition.    Ibid. 

The  omission  of  an  administrator  to  inventory  a  claim,  or  other  interest 
of  decedent,  will  not  operate  to  forfeit  the  rights  of  heirs.  Stewart  v.  Chad- 
toick,  9  Iowa,  463. 

An  administrator's  letters  are  not  abated  by  his  removal  from  the  State. 
Brown  v.  Stnckland,  28  Ga.  387. 

Acta  of  one  of  several  co-executors. — The  acts  and  admissions  of  one 
of  several  administrators,  which  amount  to  an  estoppel  against  him,  bind 
the  whole.    Pauder  v.  Moseley,  2  Flor.  2Q7. 
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Co^xecutors  have  a  joint  and  entire  anihority  oyer  the  assets,  and  the  act 
of  any  one  is  deemed  the  act  of  all.     Wilkcraon  v.  WoosteTf  28  Ga.  568. 

Duty  of  administrator.— It  is  no  part  of  the  duty  or  authority  of  the 
administrator  to  manage  the  estate  for  the  benefit  of  the  estate  or  of  the 
heirs;  so  far  as  they  are  concerned,  it  is  his  duty,  simply,  to  preherve  the 
estate  until  distribution.    Brenham  y.  Ston/t  39  Cal.  179. 

An  executor  retaining  moneys  unnecesscoily  in  his  hands,  which  he  might 
have  made  productive,  will  be  charged  with  interest.  Stock  y.  Stock,  1  De 
Saussure,  191;  see,  also,  JEstaie  of  Oaaq,  California  Supreme  Court,  October 
Term,  1871. 

Rights  of  creditor  to  intorlere.— Where  an  administrator  cannot  or  will 
not  act  for  the  protection  and  preseryation  of  the  estate,  creditors,  distrib- 
utees and  other  oeatuis  que  trust  have  a  right  to  act  in  the  behalf  and  for  the 
protection  of  their  eventual  interests,  and  such  rights  are  the  proper  sub- 
jects of  judicial  cognizanc^    Grain  v.  Crainf  17  Texas,  80. 

Foreign  adminlstratcr.  —  A  foreign  administrator,  though  having  no 
authority  as  such  to  coerce  the  collection  of  assets  in  this  State,  is  equally 
accountable  to  the  tribunal  appointing  him  when  they  are  voluntarily  paid 
or  delivered  to  him  here,  as  if  they  were  collected  within  its  jurisdiction. 
Parsons  v.  Lyman,  20  New  York,  103. 

An  executor  appointed  in  Connecticut,  receiving  payment  without  suit 
from  debtors  of  the  decedent  within  this  State,  may  account  therefor  to  the 
probate  courts  of  Connecticut,  and  the  fact  that  he  subsequently  takes  out 
letters  of  administration  in'  this  State,  does  not  make  him  liable  to  account 
here  for  such  assets  in  the  course  of  administration  under  the  orders  of  the 
foreign  tribunal.    Ibid, 

Whether  the  courts  of  this  State  are  to  decree  distribution  of  the  assets 
collected  here  under  an  ancillary  administration  granted  by  them,  or  to 
remit  the  disposition  thereof  to  the  court  of  the  testator's  domicile,  is  not  a 
question  of  jurisdiction,  but  of  judicial  discretion  under  'the  circumstances 
of  the  particular  case.    Ibid, 

Rights  of  heir  or  devisee.— When  there  is  no  administration  upon  a 
decedent's  estate,  an  heir  or  devisee  may  maintain  ejectment  for  the  real 
estate  of  the  testator,  or  decedent,  or  intestate.    The  estate  of  a  decedent  ^ 

passes  to  the  heir  or  devisee  subject  to  the  right  of  possession  of  the  execu- 
tor or  administrator.    Chapman  v.  EoUister,  Cal.  Sup.  Court,  Oct.  T.,  1871. 

A  temporary  vacancy  in  the  administration  after  the  probate  court  has 
acquired  jurisdiction,  will  not  permit  the  heir  or  devisee  to  maintain  eject- 
ment.   Ibid. 

Till  the  time  of  distribution  the  administrator  is  entitled  to  the  possession 
and  control  of  the  entire  estate.  Till  he  recovers  the  whole  estate  the  amount 
to  be  distributed  cannot  be  known.    Smith  v.  Walker,  38  Cal.  385, 

It  has  been  repeatedly  decided  by  this  court  that  the  executor  or  adminis- 
trator of  an  estate  is  entitled,  under  the  statutes  of  this  State,  to  the  exclu- 
sive possession  of  real  property  belonging  to  the  estate,  pending  the  admin* 
istration,  and  that  he  alone  can  inaintain  an  action  to  recover  the  possession 
of  such  property,  which  has  been  wrongfully  withheld,  Per  Crockett,  J., 
in  Meeks  v.  Kirby,  Januaiy  Term,  1872;  Pac.  Law  Rep.,  vol.  Ill,  p.  93. 

Sec.  1582.     (§195.)     Actions  for  the  recovery  of  anyjB,eont^„ 
property,  real  or  personal,  or  for  the  possession  thereof,  hl^H^^^^ 
and  all  actions  founded  upon  contracts,  may  be  maintained  J!^!!!^.^ 
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by  and  against  execators  and  administrators,  in  all  cases  in 
which  the  same  might  haye  been  maintained  by  or  against 
their  respective  testators  or  intestates,  (a) 

Statates  of  1851»  p.  473,  i  195. 

See  oases  cited  under  last  section. 
See  seetionB  1468  and  1:494,  cmie. 

ACTIONS  BY  ADMINISTBATOBS. 

^TThat  oonplaiiit  in  raplftrln  ■honUl  show.— A  complaint  in  leplenn 
by  an  executor  should  show  the  death  of  a  testator,  his  leaving  a  will,  the 
appointment  therein  of  the  plaintiff  as  executor,  the  probate  of  the  will,  the 
issuance  of  letters  testamentary  thereon  to  the  plaintiff,  and  their  qualifica- 
tion and  entry  upon  the  discharge  of  their  duties  as  executors.  SaUeck  t. 
JItawr,  16  Cal.  575. 

VThen  executor  may  malnteta  motion.— The  executors  had  the  right  to 
institute  the  action  under  the  general  authority  conferred  upon  them  by  the 
statute.  No  special  authorization  from  the  probate  court  is  requisite  in 
such  cases.    Ibid. 

The  administrator  may  msintain  an  action  for  the  wrongful  conversion  of 
the  personal  estate  of  the  deceased,  intermediate  the  death  and  issuance  of 
letters.    Jahns  y.  NoUing,  29  Cal.  507. 

Such  action  may  be  maintained  against  one  who  has  embezzled  or  alien- 
ated the  personal  estate  oif  the  deceased,  without  the  aid  of  section  116  of  the 
probate  act,  and  said  section  does  not  give  a  new  right  of  action,  but  merely 
increases  the  damages.    Ibid. 

If  the  complaint  in  such  action  alleges  that  the  defendant  embezzled, 
alienated  and  converted  to  his  own  use  the  personal  estate  of  the  deceased, 
and  prays  for  dotible  damages,  the  plaintiff  is  entitled  to  recover  double 
damages,  if  the  proofs  sustain  the  allegation;  but  if  the  proofs  of  such  con- 

(a)NoTS.— KTrom  Cod«  of  Oiv.  Procedvre.)  8bo.  876.  A  father,  or  In  om6  of  his  death 
or  deiertion  of  his  fluooUj,  the  mother,  mi^y  mftlntain  an  action  for  the  ii^ory  or  death  of  a 
child,  and  a  guardian  for  the  injnry  or  death  of  hia  wud. 

Sxo.  877.  When  the  death  of  a  person  is  caused  by  the  wrongful  act  or  negleet  ^f  aaotiMr. 
his  heirs  or  reprMentallves  may  maintain  an  action  tc€  damages  against  the  person  causing 
the  deathf  or  when  the  death  of  a  person  is  caused  by  on  injury  received  in  falling 
through  any  opening  or  defective  place  in  any  sidewalk,  steeet,  alley,  square  or  whsrf,  his 
personal  representatiTes  may  msintsin  an  action  for  damages  against  the  person  whose 
duty  it  was,  at  the  time  of  the  injury,  to  have  kept  in  repair  such  sidewalk  or  other 
place.  In  eyery  such  action,  the  Jury  msy  gire  such  damages,  pecuniary  or  eiemplazy,  as, 
under  all  the  circumstances  of  the  esse,  may  to  them  seem  Just. 

Such  action  most  be  oommenced  within  two  yeara.  t^ee  section  339  Code  of  Civil 
Procedure. 

A  civil  action  for  damages  for  the  death  of  a  person  per  #8  cannot  be  maintained  by  any 
one  at  common  law.  In  this  State,  a  dvil  action  for  damages  for  the  death  of  a  person  can 
be  maintained  only  by  the  administrator  or  executor  of  the  deceased.  Kramer  v.  Market 
Street  R,  R.  Co.,  36  Oal.  434. 

(But,  under  the  foregoing  section,  the  heir  may  also  sue.) 

Where  the  wife  of  decf^ent  dies  before  Judgment  for  death  by  wrongful  act  or  neglect  of 
another,  her  loss  is  not  to  be  considered  in  measuring  the  damages;  this  action  is  based  on 
loss  of  support  by  death  of  husband,  but  she  being  out  of  existence,  could  not  have  lost 
any  support  ihe  did  not  need.  Tojflor  v.  Weetem  Pacyu  B.  B.  Co.,  January  Term,  1878; 
jpao.  jhb^f  sm^.,  vm«  V,  ^^  Ww 
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version  fail  to  show  thai  it  took  place  intermediate  the  death  and  the  grant  of 
the  letters,  the  plaintiflTd  recovery  should  be  as  in  an  ordinary  action  of 
trover.  Ibid, 
Section  116  of  the  probate  act  is  not  a  penal  bat  a  remedial  statnte.  Ibid. 
Fraudulent  deed. — Where  a  fraudulent  gift  or  deed  has  not  been  con- 
summated  by  delivery  to  the  donee  in  the  lifetime  of  the  donor,  but  the  latter 
dies  in  possession  and  there  is  probate  or  grant  of  administration  before  the 
donee  takes  possession,  such  property  is  assets  in  the  hands  of  the  adminis- 
trator, and  he  may  maintain  an  action  for  its  recovery.  Sunt  ^.  ButUnoorUi, 
21  Texas,  133. 

The  general  question  of  the  right  of  an  administrator  to  impeach  for  fraud 
the  deed  of  his  insolvent  intestate,  left  open.    ibid. 

Bubetitution  of  adminiBcrator  for  party  plaintiff.— A  decree  reciting 
that  "  this  action  having  been  continued  in  consequence  of  the  death  of  the 
plaintiff,  by  his  executor,  Samuel  Webb,  and  the  jury  having  found  a  verdict 
for  the  plaintiff,  it  is  now  ordered,"  etc.,  clearly  shows  the  suggestion  of  the 
death  of  the  original  plaintiff,  and  a  continuance  of  the  cause  or  a  revival  of 
it  in  the  name  of  the  executor;  at  all  events,  any  irregularity  in  this  respect 
cannot  be  attacked  collaterally.    Gregory  v.  Eaynes,  13  Qal.  591. 

Pleadings  in  Joslicea'  ooturt.— Pleadings  in  justices'  courts  are  not  held 
to  much  strictness.  Where  plaintiff  avers  he  is  administrator  in  fact  of  the 
intestate,  and  this  is  not  denied  in  the  answer,  no  further  proof  of  plaintiff's 
right  to  sue  is  requisite.    Liening,  Pub,  Adm'r,  v.  Chuld,  13  Cal.  598. 

Right  of  poesesaion. — ^In  this  State  all  property  of  the  deceased,  real  and 
personal,  remains  in  the  possession  of  the  administrator  until  administration 
of  the%state  is  had,  or  a  decree  of  distribution  is  made  by  the  probate  court. 
The  administrator  until  then,  is  the  proper  party  plaintiff  in  a  suit  to  qtuet 
title  to  the  estate.    VurOs,  Adm'r,  y.SuUer,  15  Gal.  259. 

An  administrator,  by  our  statute,  being  entitled  to  possession  <^  the  real 
estate  of  the  deceased,  may  maintain  ejectment.  Curtis,  Adm*r  of  Smiih  v. 
Eerrick  tt  oi..  U  Cal.  117. 

A  gift  by  the  widow  of  the  deceased  of  personal  property  of  deceased 
intermediate  the  death  and  issuance  of  letters  of  adndnistration,  does  not 
confer  upon  the  donee  either  title  or  right  to  the  possession  of  such  property 
as  against  the  administration.    Johns  v.  Kolting,  29  Cal.  507. 

Default. — ^Where  the  complaint  avers  title  as  administrator,  a  default 
admits  it.    Ibid. 

Foeaeiafon.— Right  of  heir. — Possession  of  land  at  the  death  of  a  party 
gives  prima  facie  title  to  his  heirs,  or  representatives.  Gregory  v.  McPherson, 
13  Cal.  562. 

The  right  of  eigoyment  of  possession  to  public  lands  may  descend  among 
the  effects  of  a  deceased  person  to  the  executor  or  administrator,  and  the 
right  of  the  deceased  be  conveyed  by  a  regular  sale  to  another.  Qrover  \^ 
Hawky,  5  Cal.  485. 

In  this  State,  all  the  property,  both<  real  and  personal,  belonging  to  the 
estate  of  a  deceased  person,  goes  into  the  possession  of  the  administrator,- 
who  is  therefore  a  necessary  party  to  all-  suits  affectii^  it.  Hanoood'v.  Marys 
st  al.,  8  Cal.  580. 

Action  by  heir,  ^^hen. — Where  there  is  no  administration  upon  adeee- 
dent's  estate,  an  }ieir  or  devisee  may  maintain  ejectmeni  for  the  real  estate  of 
the  testator,  or  decedent,  or  intestate.    The  estate  of  a  decedent  paaseato' 
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the  heir  or  devisee  subject  to  the  right  of  possession  of  the  ezeontor  or  ad- 
ministrator. Chapman  v.  HoUister,  October  Term,  1871;  Pac.  Law  Bep. 
TOl.  Ill,  p.  13. 

A  temporary  vacancy  in  the  administration  after  the  probate  ooort  has 
acquired  jurisdiction,  will  not  permit  the  heir  or  devisee  to  maintain  eject- 
ment.   Ibid. 

STATUTE  OP  LIMITATIONS. 

The  theory  of  the  statute  of  limitations  supposes  that  the  claimant  may 
sue  or  prosecute  his  action,  and  that  it  is  by  his  own  default  suit  is  not 
brought  by  him.  But  upon  or  after  the  death  of  the  jud^ent  debtor,  the 
plaintiff's  right  of  action  ceased.  The  statute  substituted  the  presentation 
of  the  claim  for  suit,  allowing  the  administrator  to  acknowledge  it  and  place 
it  on  the  list  of  recognized >debts  of  the  estate;  but  the  right  to  sue  does  not 
come  from  the  existence  of  the  claim,  and  the  non-payment,  but  comes  from 
the  r^usal  of  the  executor  to  acknowledge  it  as  a  just  claim  against  the  estate. 
This  right  therefore  does  not  accrue  until  the  presentation  of  the  daim,  and 
the  party  is  not  bound  to  present  it  until  after  publication  of  the  notice  re- 
quired by  the  statute,  and  we  think  it  would  be  unjust  to  hold  that  the  daim 
was  barred  by  the  statute,  when  the  claimant  was  in  no  legal  default.  Qaivey 
V.  HaU,  19  Gal.  97. 

The  statute  of  limitations  does  not  begin  to  run  when  no  administration 
exists  on  the  decedent's  estate  at  the  time  the  cause  of  action  occurred. 
8mUh  V.  EaU,  19  Gal.  85. 

A  claim  is  not  barred  in  one  year  after  the  issuance  of  letters  by  virtue  of 
section  24  of  the  act  of  limitations,  if  it  was  not  due  at  the  time  of  his  death. 
Ihtd, 

AVhere  a  special  administrator  commences  an  action  for  the  recovery  of 
real  property,  thereby  preventing  the  statute  of  limitations  from  running 
against  the  claim  of  the  deceased,  and  the  successor  in  interest  of  the  de- 
ceased becomes,  by  order  of  court  substituted  as  plaintiff  in  the  action  in- 
stead of  the  special  administrator,  the  right  conserved  by  the  bringing  of  the 
action  by  the  special  administrator  will  enure  to  the  said  successor  in  inter- 
est.   Garrison  v.  ByingUm,  October  Term,  1867  (not  reported). 

The  statute  fixing  a  limitation  of  ten  months  for  the  presentation  of  claims 
against  an  estate  of  decedent,  does  not  commence  running  until  t&e  claim 
becomes  absolute.    Oleaaon  v.  WfMe,  U  Gal.  258. 


AGTIONS  AGAINST  ADMINISTEATOBS. 

For  tort,  msd-  or  miflfeasanoe. — ^No  action  can  be  maintained  against  an 
administrator,  as  gach,  that  is  founded  solely  upon  malfeasance  or  misfeas- 
ance, or  for  a  tort.  No  action  can  be  maintained  to  charge  the  estate  of  a 
deceased  person  upon  money  demanded  unless  the  claim  has  been  previously 
presented  to  the  administrator  for  his  allowance.  Eustace  v.  Jahns,  38 
Gal.  3. 

A  cause  of  action  for  the  wrongful  taking  and  conversion  of  personal 
property  survives  against  the  personal  representatives  of  the  wrongdoers 
after  his  decease.    Coleman  v.  Woodworth,  28  Gal.  567. 

Order  of  court,  effect  of. — The  probate  court  in  a  matter  where  it  has 
Jurisdiction  makes'  an  order  upon  insufficient  evidence,  the  order  cannot 


167  POWERS  AND  DUTIES  OF  EXEGT7T0BS.     8ec«  158ft« 

on  that  ground  be  attacked  in  a  collateral  proceeding.    Boyd  ▼.  Blankman, 
29  Gal.  ]9.  ' 

Aotion  to  restrain  sale  by  adrntnistrator.— A  sale  by  an  administrator 
of  land  once  the  property  of  the  intestate,  but  which  he  is  alleged  to  have 
sold  daring  his  lifetime,  will  cast  such  a  cloud  on  the  title  of  the  intestate's 
prior  grantee  as  will  enable  him  to  maintain  an  aotion  to  restrain  the  sale. 
Thompson  v.  Lynch,  29  Cal.  189.' 

Appecurance  of  administrator. — An  administrator  who  appears  in  an  ac- 
tion in  which  the  interests  of  the  estate  are  involved,  represents  alike  heirs, 
creditors,  and  the  title  of  the  decedent.  Gwmingham  v.  Ashley,  January 
Term,  1873;  Pao.  Law  Ilep.,  vol.  V,  p.  60. 

Appeal.  —  Appearance  of  executor, — Homestead. — "It  is  clearly 
shown  by  record  that  the  executor  had  appeared  from  time  to  time  in  the 
proceedings  had  upon  the  petition  of  the  widow  to  set  apart  certain  property 
as  a  homestead  for  her.  Notwithstanding  such,  his  general  appearance  to 
the  petition,  the  probate  court  subsequently  and  pending  the  proceedings, 
npon  the  motion  of  the  executor  (respondent  here),  set  aside  all  proceedings 
subsequent  to  the  filing  of  the  petition,  because  '  no  citation  was  issued  or 
served  upon' the  executor.'  Of  course,  we  would  not  hesitate  upon  these 
facts  to  reverse  this  action  of  the  court  were  the  order  itself  the  subject  of 
an  appeal.  But  it  is  not.  The  proceedings  upon  the  petition  seem  to  be 
still  pending  beforo^  the  probate  court,  and  the  order  complained  of,  there- 
fore, does  not  amount  to  an  order,  decree  or  judgment,  either  '  for  or  against 
setting  apart  property,  etc.,  for  the  widow.'  (Probate  Aot,  section  297.) 
Appeal  dismissed."  Johnson  v.  Tyson,  January  Term,  1873;  Pao.  Law  Bep., 
vol.  V,  p.  62. 

Judgment  against  executor,  e£Peot  of. — ^A  judgment  against  an  executor 
for  a  demand  against  the  testator,  should  direct  that  the  same  be  paid  in  due 
course  of  administration     RaootdUal  v.  Sainaevain,  32  Cal.  376, 

In  pleading  a  judgment  of  the  probate  court  it  is  not  necessary  to  allege 
the  facts  conferring  jurisdiction,  but  the  judgment  may  be  stated  to  have 
been  duly  rendered.    Beans  v.  EnuinueUi,  36  Gal.  489. 

Where  after  the  rejection  by  the  executor  of  a  claim  against  the  estate  on 
which  he  is  administering,  the  claimant  sues  the  executor  for  its  recovery, 
he  is  only  entitled  to  a  judgment  which  first  ascertains  the  amount  due  and 
adjudges  the  same  to  be  a  valid  claim  against  the  estate,  and  then  provides 
that  the  same  be  paid  by  the  defendant  in  due  course  of  administration 
upon  which  no  execution  can  be  awarded.    Bice  v.  Inskeep,  34  Gal.  224. 

Where,  during  the  pendency  of  an  action  against  joint  obligors,  one  of 
them,  prior  to  judgment,  dies,  and  the  administrator  is  proceeded  against  by 
order  of  court  instead;  the  judgment  order  must  be  several,  one  against  the 
survivors,  de  bonis  proprus,  and  one  against  the  administrator  de  bonis  testa- 
toris.  Bank  of  Stockton  v.  Howland  et  oZ.,  Gal.  Sup.  Court,  Oct.  Term,  1871; 
Pac.  Law  Bep.,  vol.  Ill,  p.  14. 

The  only  object  of  a  judgment  against  an  administrator  is  to  establish  a 
valid  demand,  to  be  paid  in  due  course  of  administration.    Ibid, 

Objection  first  made  on  motion  for  a  new  trial  that  the  claim  has  not  been 
presented  to  the  administrator  for  allowance  or  rejection,  comes  too  late. 
Ibid. 

Where  suit  is  brought  against  an  administrator  on  a  judgment  obtained 
against  his  intestate  in  his  lifetime,  \$rhich  the  administrator  refused  to  allow, 
and  judgment  is  rendered  in  favor  of  plaintiff;  interest  must  not  be  com- 
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pouDded.  This,  latter  judgment  amountB  to  nothing  more  than  a  recogni- 
tion of  the  former  as  a  claim  against  the  estate,  and  interest  should  he  com- 
puted according  to  the  rates  fixed  therein.    Quiney  t.  Ball,  19  Cal.  97. 

Eridonoe. — ^Where,  in  an  action  against  an  administrator^  the  complaint 
is  founded  upon  an  instrument  alleged  to  have  been  executed  by  the  intes- 
tate, it  is  not  necessary  under  the  statute,  that  the  administrator  should  deny 
the  signature  of  the  intestate  on  oath.  It  must  be  proYed.  SMih  t.  Lad^ 
1  Cal.  410. 

BUI  to  ooinp«l  aoooiut— Where  a  bill  is  filed  in  chancery  against  an  ad- 
ministrator, to  compel  him  to  account,  by  one  who  has  not  been  an  actual 
party  to  a  proceeding  or  settlement  in  the  probate  court,  he  may  totally  dis- 
regard such  proceeding  or  settlement.    Clarke  y.  Perry ^  5  Gal.  58. 

Aotioa  against  admlniatrator  for  torts  of  deosdants.— Where  the  ad- 
ministrator of  a  defaulting  tax  collector  was  sued  in  equity,  in  the  name  of 
the  people,  to  compel  him  to  pay  into  the  hands  of  the  county  treasurcTt 
money  collected  by  intestate  as  such  tax  collector:  Held,  that  he  oecupied  the 
position  of  one  who  takes  possession,  without  authority,  of  property  belong- 
ing to  another,  and  may  be  treated  as  irvtdee  de  son  U)rt,  PtopU  y.  Humghr 
ialmg,  7  CaL  348. 

Though  defendant  be  described  in  such  action  as  administrator  (in  the 
caption  of  the  complaint),  yet  if  the  allegations  and  facts  set  forth  show  that 
he  is  not  sought  to  be  charged  as  administrator,  and  no  relief  is  sought 
against  the  estate,  an  objection  that  he  is  improperly  sued  in  his  reprasenta- 
tiye  capacity,  is  untenable.    Ibid. 

IdkoAvt  of  parties.— In  actions  npon  joint  and  several  sontraots  or  obli- 
gations, an  administrator  cannot  be  joined  with  the  survivor,  because  the  one 
is  sued  de  horns  (etMoris,  and  the  other  de  bonispropriis,  Bwmphrey  v.  Tak, 
5  Cal.  173;  May  v.  Banson,  6  Cal.  642. 

Where  a  bill  for  the  fcnrolosure  of  a  mortgage,  made  by  the  deceased,  is 
filed  against  his  executor,  and  no  averment  of  presentation  and  rejection  of 
the  account  is  made  in  the  bill,  it  is  demurrage.  Sniaen  v.  Rdleek,  6  Cal. 
386. 

The  general  right  to  sue  an  administrator  being  taken  away  by  the  statute, 
the  declaration  must  bring  the  case  within  the  exception  so  as  to  give  the 
court  jurisdiction.    Ihid, 

When  an  administrator  gives  his  own  note  in  payment  of  a  debt  of  intes- 
tate, the  estate  would  not  thereby  be  released  unless  such  was  the  express 
agreement  of  parties,  even  when  the  administrator  has  settled  and  given 
himself  credit  in  his  account  for  the  debt:  Beld,  that  in  such  case  the  creditor 
may  at  his  election  hold  the  executor  personally  liable,  or  proceed  by  bin 
against  the  estate.     Woods  v.  Bidley,  27  Miss.  119. 

The  administrator  cannot  enlarge  any  contract  entered  into  by  the  intes- 
tate, nor  can  he  waive  any  defense  to  which  he  is  entitled  by  law.    Ibid. 

A  person  who  loans  money  to  the  representative  of  a  deceased  person  on 
pretense  that  it  is  to  pay  debts  of  estate,  acquires  no  right  against  estate, 
either  in  law  or  equity,  unless  the  money  has  in  fact  been  applied  to  the 
payment  of  debts /or  which  the  estate  was  justly  and  legally  bound:  BM,  that 
in  such  case  the  creditor  of  the  administrator  will  be  permitted  to  take  the 
place,  and  be  subrogated  to  the  rights  of  the  administrator;  but  it  should  be 
strictly  proven  that  the  money  advanced  had  been  applied  beneficially,  and 
in  payment  of  the  debts  of  the  estate.    Ibid, 
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An  executor  has  no  authority  until  the  will  ia  proved.  Tucker  v. 
Siarkes,  Brayt.  99. 

Fraud  of  executor. — ^An  estate  can  neither  be  charged,  nor  can  it  charge 
others,  by  means  of  the  illegal  or  fraudulent  acts  of  its  legal  representatives. 
CrayUm  v.  Munger,  6  Texas,  285.  , 

Although  the  administrator  of  an  estate  cannot  bind  the  estate  by  his  war- 
ranty (Lynch  v.  Baaeier,  4  Tex.  431)  or  render  it  responsible  in  damages  for 
frauds  or  torts,  committed  by  him,  yet  in  his  dealings  with  third  persons  in 
respect  to  the  estate,  he  is  bound  to  act  fair  and  not  fraudulently;  and  the 
estate  which  he  represents,  cannot  be  permitted  to  derive  any  unjust  or 
unconscientious  advantage  from  his  unauthorized  fraudulent  conduct.  AbU 
V.  ChandUsr,  12  Texas,  88. 

It  would  seem  that  where  the  obtaining  of  letters  of  administration  is  part 
of  a  fraudulent  scheme  to  direct  the  property  of  an  estate  from  its  proper 
destination,  suit  may  be  commenced  by  the  real  parties  in  interest  in  the 
district  court,  to  arrest  the  administration  and  recover  the  property.  Seveer 
V.  Teal,  16  Texas,  371. 

Action  by  attorney  for  serrlcee. — ^An  attorney  at  law  can  maintain  an 
action  against  an  administrator  in  his  representative  capacity,  upon  a  reason- 
able contract  for  professional  services  in  a  case  when  such  servicee  were 
necessary.    Portias.  CoU,  11  Texas,  157. 

As  to  actions  against  executors  and  administrators,  see  further  sections 
1600  to  1509,  anie,  inclusive;  also  section  1587,  pogL 

Action,  ^^hen. — ^Actions  against  an  estate  cannot  be  sustained  until  the 
appointment  of  an  administrator,  and  the  complaint  must  show  a  presenta- 
tion to  him  for  payment.    Oartoood  v.  Marye  dal.,%  Cal.  580. 

The  administrator,  being  entitled  to  the  possession  of  the  real  property, 
must  be  made  a  party  to  all  suits  affecting  it.  And  in  an  action  to  foreclose 
a  mortgage,  the  complaint  setting  out  the  note,  and  mortgage  sued  on,  and 
alleging  that  Smith,. one  of  the  mortgagors,  was  dead,  the  administrator  of 
Smith  not  being  made  a  party,  and  it  not  appearing  that  any  administrator 
had  been  appointed:  JBM,  that  the  complaint  was  defective  for  want  of 
proper  parties.    Ibid, 

Mortgacea.— Mortgages  and  Uens  of  record  form  no  exception  to  the  rule 
requiring  a  presentation  of  the  daim  to  the  administrator,  etc.,  before  suit 
brought.    SOiaen  v.  HaUeck,  tf  Cal.  386. 

But  see  Cok  v.  Boberiaon,  noted  under  section  1494,  ante. 

Estoppel  of  record  — The  decedent's  seizin  of  record  when  pleaded  by 
the  administrator  in  an  action  against  him,  is  an  issue  involving  the  title  of 
the  estate,  and  a  judgment  thereunder  is  an  adjudication  of  the  title.  A 
judgment  of  this  nature  estops  all  persons  fh>m  asserting  title  in  themselves 
subsequently  or  through  the  death  of  decedent.  Cunningham  v.  Ashiey, 
January  Term,  1S73;  Pao.  Law  Bep.,  vol.  V,  p.  60. 

Mortgage  claim. — ^In  the  case  of  a  mortgage  debt  due  by  the  estate  of  a 
deceased  person,  which  has  been  allowed  by  the  executor  and  the  probate 
judge,  there  is  no  necessity  for  a  foreclosure  against  the  estate,  and  the 
policy  of  the  law  being  against  burdening  an  estate  with  unnecessary  costs, 
such  a  bill  will  not  lie.  FaUenar  v.  Folmm^s  Sucuiors,  6  Cal.  412.  But  see 
later  cases  contra,  cited  under  section. 

The  representatives  of  a  deceased  joint  mortgagor,  should  not  be  joined 
with  the  survivor  in  a  suit  to  foreclose  a  mortgage.  The  mortgagee  should 
pursue  his  remedy  against  the  representative  of  the  deceased  mortgagor  in 
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the  probate  conrt,  while  the  remedy  against  the  sarviTing  mortgagor  would 
be  by  foreclosare  in  the  district  court.    Martin  v.  Harrison,  2  Texas,  456. 

The  administrator  being  under  our  system  entitled  to  the  possession  of  the 
real  property,  mast  be  made  a  party  to  all  snits  affecting  it.  Harvoood  ▼. 
Marye  et  oL,  8  Gal.  580.  ^ 

The  complaint  after  setting  ont  the  note  and  mortgage  sned  on,  aUeges 
that  Smith,  one  of  the  mortgagors,  is  dead;  that  one  William  Smith,  a  resi- 
dent of  Virginia,  is  his  heir.  It  not  appearing  by  the  complaint  whether 
there  was  any  acRninistrator  of  the  estate  of  Smith,  and  no  presentation  of 
the  claim  for  allowance  being  alleged:  Bdd,  that  the  action  could  not  be 
maintained,  and  that  the  fact  of  there  being  no  administrator  will  not  excuse 
want  of  presentation.    Hid. 

Judgment  against  adminiatrator.— A  judgment  against  an  administra- 
tor, thoagh  in  the  form  of  a  common  money  judgment  by  default,  is  valid — 
its  only  effect  being  to  establish  the  validity  of  the  claim.  Chaae  v.  SvxUn  et 
al,  Admr%  9  Gal.  130. 

A  judgment  by  default  may  as  well  be  taken  against  an  administrator  as 
any  other  party.    Ibid. 

Executors  and  administrators  are  individually  responsible  for  costs  recov- 
ered against  them  in  every  case;  but  they  shall  be  allowed  them  in  their 
administration  accounts,  except  when  it  appears  that  the  action  has  been 
prosecuted  or  resisted  without  just  cause.  Hicox,  Adm'r,  v.  Oraham,  6  Gal. 
167. 

A  judgment  against  an  administrator  in  another  State  furnishes  no  right  to 
action  against  an  administrator  or  heirs  in  this  State,  to  affect  property 
which  was  not  assets  in  such  other  State;  and  it  makes  no  difference  that  the 
testator  or  intestate  had  resided  in  such  other  State  when  the  suit  was  com- 
menced, and  had  been  there  duly  served  with  process.  Jones  v.  Jones,  15 
Texas,  463. 

See  this  case  in  confirmation  of  the  case  of  Poor  v.  Boyoe,  12  Texas,  440, 
on  the  point  that  under  former  laws  for  the  extension  of  administrations, 
third  persons  were  not  required  to  look  further  than  to  see  that  a  person 
once  duly  invested  with  the  powers  of  administrator  continued  to  act  with 
the  sanction  of  the  probate  court.    BarUett  v.  Cocke,  15  Texas,  471. 

Iiiability  of  siiretiea.^The  sureties  of  an  administrator  are  liable  for  his 
failure  to  deliver  over  to  his  successor  on  demand,  property  shown  to  be  in 
hi^  possession,  and  not  accounted  for  after  the  date  of  his  bond  as  adminis- 
trator.   Baldvoin  v.  Dearborn,  21  Texas,  446. 

Rights  of  surrivor  'where  mutoal  debts. — Where  there  are  mutual  debts 
between  two  individuals  and  one  dies,  the  survivor  is  entitled  to  plead  his 
claim  as  a  setK>ff  to  an  action  brought  by  the  administrator  on  the  claim  due 
the  deceased;  and  in  such  a  case  it  is  not  necessaiy  that  the  set-off  should 
have  been  presented  to  the  administrator  and  refused.  SmaUey  v.  Trammel, 
11  Texas,  10. 

A  fiuit  against  a  defendant  in  his  individual  capacity,  cannot  in  any  way 
affect  the  rights  of  those  interested  in  an  estate  of  which  such  defendant 
may  at  the  time  be  administrator.    DeWiU  v.  MiUer,  9  Texas,  239. 

Right  of  removed  administrator  to  voiichers. — ^An  administrator  who 
has  been  removed,  cannot  be  required  to  surrender  his  own  vouchers,  or  any 
papers  necessary  to  his  own  defense.    Miller  v.  Jasper,  10  Texas,  513. 

"What  aotions  administrator  must  defend. — An  administrator  is  bound 
to  defend  the  estate  of  his  intestate  against  claims  which  he  does  not  think 
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jast,  and  he  is  entitled  to  charge  legal  expenses  to  the  estate.    SooU's  Estate, 
9  Watts,  k  Serg.  98;  Davis  ▼.  Rawlins,  2  Earring,  125. 

Batoppel  la  paia. — ^The  acts  of  an  administrator  may  be  set  np  as  an 
estoppel  in  pais,  to  bar  a  recovery  by  the  estate  which  he  represents. 
Thomas  ▼.  Brooks,  6  Texas,  869. 

Aots  of  one  of  several  exeoutora  'when  binding  on  all.— One,  of  two 
joint  ezeoutors  or  administrators,  may  discharge  a  debt.  Oleason  ▼.  LiUie,  1 
Aikon,  28. 

Where  there  are  two  executors,  each  has  a  right  to  receive  the  debts  and 
assets,  and  6ach  is  answerablt)  for  what  he  receives.  Edmonds  v.  Crai^^io, 
14  Peters'  Snp.  Gt.  166. 

It  is  sofficient  that  a  claim  is  presented  to,  and  rejected  by,  one  of  several 
administrators,  to  authorize  a  soit.    Dean  v.  Duffield,  8  Texas,  235. 

Joint  administrators  stand  on  the  same  footing,  and  are  invested  with  the 
same  authority  in  respect  to  the  administration,  as  co€xecutors;  like  them, 
they  are  regarded  in  law  as  one  person,  and  consequently  the  acts  of  one,  in 
respect  to  the  administration,  are  deemed  to  be  the  acts  of  all,  inasmuch  as 
they  have  a  joint  and  entire  authority  over  the  whole  property.    Ihid, 

Under  a  will  authorizing  "  the  executors  "  to  sell  lands,  it  was  held  that  a 
sale  by  one  executor,  who  alone  of  three  appointed,  qualified — was  valid, 
without  showing  that  the  others  renounced  or  refused  to  join.  Wood  v. 
Sparks,  1  Dev.  &  Bat.  N.  Carolina,  389. 

Joint  executors  are  "joint  contractors,"  as  it  concerns  contract  of  their 
testator,  and  therefore,  service  on  a  part  and  a  return  of  '*  not  found  "  as  to 
the  rest  is  sufficient.     Wynn  v.  Booker,  26  Ga.  553. 

Aotiona  by  administrator  de  bonis  non  against  former  administrator. 
E.  died  leaving  children,  bequeathing  property  to  her  grandson,  who  was 
appointed  administrator  with  the  will  annexed.  He  came  into  possession  of 
a  part  of  the  property,  and  died,  leaving  estate  unsettled.  B.  was  appointed 
administrator  de  bonis  non,  and  brought  suit  against  the  administrator  of  the 
grandson  for  the  payment  of  the  claim  of  K.*s  estate  for  the  property  re- 
ceived by  the  grandson:  ITe/d,  that  the  probate  court  is  not  authorized  to 
cite  the  administrator  of  an  administrator  to  settle  the  account  of  his  intes- 
tate of  the  estate  of  which  he  was  administrator.  The  constitution  requires 
the  aid  of  a  statute  for  the  exercise  of  this  jurisdiction  by  the  probate  court. 
jBus^t.  Lindsey,  July  Term,  1872;  Pac.  Law  Bep.,  vol.  IV;  p.  126. 

Those  interested  have  a  right  to  recover  from  the  administrator  the  prop- 
erty; to  ascertain  the  amount,  an  account  must  be  taken,  and  the  jurisdic- 
tion of  such  cases  belong  to  the  district  court.    Ibid. 

An  administrator  de  bonis  non  can  maintain  a  suit  against  the  former  ad- 
ministrator and  the  sureties  on  his  bond,  for  the  value  of  assets  which  came 
to  the  hands  of  such  former  administrator,  and  which  he  converted  to  his 
own  use  and  failed  to  account  for.    Mariel  v.  Mariel,  17  Texas,  391. 

Where  assets  have  been  fraudulently  alienated  by  an  administrator,  in 
collusion  with  the  vendee,  they  may  be  pursued  by  an  administrator  de  bonis 
non;  and  the  fact  that  a  judgment  has  intervened,  if  obtained  through  fraud, 
cannot  affect  the  principle  or  vary  the  rights  of  the  parties.  DeWitt  v.  MiUer, 
9  Texas,  239. 

It  seems  that  the  only  action  which  an  administrator  de  bonis  non  can  have 
against  a  former  administrator,  is  on  the  bond;  not  formal  administration  or 
a  devastavit,  but  to  recover  any  amount  that  is  shown  to  be  due  by  the  settle- 
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ment  of  snch  former  administrator's  final  aooonnt.    Murphy  t.  Menard,  11 
Texas,  673. 

Dteobarge  of  admlnlstrAtor,  elfeot  of .^After  an  administrator  has  been 
dischaiged,  the  jiuisdiotion  of  the  oonntj  conrt  as  to  him  is  temunated,  and 
he  cannot  be  cited  to  come  into  ooort  and  restate  his  aooonnt.  Jhrnett  ▼. 
NorthcoU,  6  Texas,  186. 

toTnSttoM     Sec.  1683.     (§196.)    Executors  and  administrators  may 

oraTttKion  ni^uitei^  actions  against  any  person  who  has  wasted,  de- 

g*   ^      stroyed,  taken  or  carried  away,  or  converted  to  his  own  nse 

the  goods  of  their  testator  or  intestate,  in  his  lifetime. 

They  may  also  maintain  actions  for  trespass  committed  on 

the  real  estate  of  the  decedent  in  his  lifetime. 

SUtntes  of  1851,  p.  473,  $  196. 

A  complaint  in  replcTin  by  an  execntor  should  show  the  death  of  the  tes- 
tator, his  leaying  a  will,  the  appointment  therein  of  the  plaintiif  as  executor, 
the  probate  of  the  will,  the  issnance  of  letters  testamentary  thereon  to  the 
plaintiifs,  and  their  qualification  and  entry  upon  the  discharge  of  their 
duties  as  executors.    HaUeck  t.  Mixer,  16  Gal.  575. 

The  executors  had  the  right  to  institute  the  action  under  the  general  au- 
thority conferred  upon  them  by  the  statute.  No  special  authorization  from 
the  probate  court  is  requisite  in  such  cases.    Ibid, 

In  actions  upon  joint  and  several  contracts  or  obligations,  an  administra- 
tor cannot  be  joined  with  the  survivor,  because  the  one  is  joined  de  6ona 
iutatoris  and  the  other  de  bonis  propriis.    May  v.  Hanson,  6  Cal.  642. 

The  power  of  the  probate  judge  to  remove  in  his  discretion  an  administra- 
tor for  any  of  the  causes  named  in  the  statute,  will  not  be  interfered  with  by 
the  appellate  court,  unless  it  should  be  clearly  shown  that  there  has  been  a 
gross  abuse  of  discretion.    Deck's  Estate  v.  Oherke,  6  Gal.  666. 

See  Johns  v.  Nolting,  29  Gal.  507,  cited  under  last  section. 

Under  our  statute,  an  executor  may  maintain  an  action  for  trespass  com- 
•  mitted  upon  the  real  estate  of  his  testator  in  his  lifetime.  Eaight  v.  Green, 
19  Gal.  113. 

Execntor  Seo.  1584.  (§197.)  Anj  pcFson  or  his  personal  repre- 
ifliiatoriw  sentatives  may  maintain  an  action  against  the  execntor  or 
waste  or  administrator  of  any  testator  or  intestate  who  in  his  lifetime 
*a;^t°'  has  wasted,  destroyed,  taken  or  carried  away,  or  converted 
to  his  own  nse,  the  goods  or  chattels  of  any  snch  person, 
or  committed  any  trespass  on  the  real  estate  of  such  person. 

Statutes  of  1851,  p.  473,  $  197. 

See  cases  cited  under  section  1582,  ante. 
See  Hill  on  Trustees,  p.  173. 

SorvlTal  of  cause  of  aotton. — A.  cause  of  action  for  the  wrongful  taking 
and  conversion  of  personal  property,  survives  against  the  personal  repre- 
sentatives of  the  wrong-doer  after  his  decease.  Coleman  v.  Woodtoarth,  28 
Oal.  667. 
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Wben  UaUe  for  rental  valoo  of  land.— If  an  administrator  ooonpiea  and 
nses  the  real  estate  of  his  intestate,  he  becomes  the  tenant  of  the  estate  and 
mnst  not  only  acoonnt  to  the  estate  for  the  rental  value  of  the  land,  bnt  mnst, 
if  he  makes  a  profit,  account  to  the  estate  for  that  also.  If  he  sastains  a 
loss  the  loss  is  his,  he  mnst  at  all  events  pay  the  rental  value  of  the  land. 
Watts  V.  Walker,  37  Cal.  424. 

An  administrator  cannot  be  charged  with  the  rental  value  of  land  of  the 
estate,  after  it  has  been  sold  by  the  sheriff  under  a  foreclosure  sale.  From 
that  time  the  purchaser  at  the  sale  is  entitled  to  the  value  of  use  and  occur 
pation. 

LtabOlty  of  ezocatora  and  administratora. — ^An  executor  is  liable  for 
the  acts  of  his  co^xecutor  which  were  by  agreement  of  the  two  done  by  the 
latter  in  the  joint  names  of  both,  and  on  their  Joint  account.  Fonte  v.  Hot- 
Um,  7  Gh.  350. 

An  executor  is  liable  for  a  misapplication  of  the  trust  funds  made  by  his 
co€xeoutor,  if  by  the  exercise  of  reasonable  diligence  he  could  have  prevented 
it.    Ibid, 

He  is  bound  to  take  notice  of  an  account  rendered  in  probate  court  by  his 
oo€xecutor,  and  is  chargeable  with  a  knowledge  of  the  misapplication  of  the 
trust  funds  therein  disdosed.    Ibid, 

Where  an  administrator  is  sued  in  equity  by  the  people  to  compel  him  to 
Pay  over  to  the  county  treasurer  money  collected  by  his  intestate  as  tax  col- 
lector: Held,  that  he  occupied  the  position  of  one  who  takes  possession,  with*- 
out  authority,  of  property  belonging  to  another,  and  that  he  may  be  treated 
as  a  trustee  de  son  iort.    People  v.  Houghtaling,  7  Cal.  348. 

Though  the  defendant  in  such  an  action  be  described  in  the  caption  of  the 
complaint  as  administrator,  yet  the  facts  show  that  is  not  sought  to  charge 
him  as  administrator,  and  no  relief  is  sought  against  the  estate:  Held,  that  the 
objection  that  he  is  sued  in  his  representative  capacity  is  untenable.  Ibid. 
"When  liable  for  interest. — Where  an  administrator  uses  the  funds  of  the 
estate  in  his  private  business,  or  retains  them  in  his  hands  for  an  unreason- 
able length  of  time,  to  the  prejudice  of  the  heirs  and  creditors,  he  will  be 
charged  interest  on  the  same  in  his  settlement.  Walls  v.  Walker,  37  Cal.  424. 
If  the  heirs  or  creditors  seek  to  charge  the  administrator  with  interest  on 
funds  in  his  hands,  they  must  show  affirmatively  that  he  kept  the  funds  an 
unreasonable  length  of  time  or  used  the  same  in  his  private  business,  or  de- 
rived profit  therefrom.    Ibid, 

It  is  found  that  the  administrator  had  not  kept  the  funds  of  the  estate 
separate  from  his  own  money,  but  had  used  them  for  his  own  purpose.  He 
is  therefore  properly  chargeable  with  interest.  Estate  of  Oasq,  October  Term, 
1871;  Fac.  Law  Bep.,  vol.  Ill,  p.  30;  see,  also,  Uiica  Ins,  Co,  v.  Lynch, 
11  Paige.  525. 

Loss  of  aaaets. — The  principle  that  where  an  adn^strator  who  has  the 
actual  control  and  possession  of  assets  belonging  to  ttie  estate,  hands  over 
such  assets  to  a  co-administrator,  the  former  shall  be  answerable  for  their 
subsequent  loss,  applies  where  there  are  creditors  sustaining  loss  by  any 
waste  of  the  assets.  But  such  a  rule  cannot  prevail  if  there  has  been  any 
good  reason  why  such  assets  should  have  left  the  custody  of  one  representa- 
tive of  the  estate  and  have  passed  into  that  of  the  other.  Neither  can  an 
administrator  contend  that  an  administratrix  who  has  confided  in  his  fidelity, 
shall  be  answerable  for  the  funda  intrusted  by  her  to  him,  under  the  oircum- 
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stances  developed  in  this  case,  and  which  funds  of  right  appear  to  belong 
solely  to  her.    Est.  of  Daly,  1  Tucker's  Snr.  Bep.  95. 

An  administrator  was  held  to  the  appraised  value  of  assets  in  his  inventory, 
where  he  had  undertaken  to  oarry  on  a  business  and  thereby  lost  assets  of 
the  estate.  Where  he  trafficked  with  his  own  firm,  and  paid  himself  without 
proof,  the  payment  was  disallowed.  Where  he  deposited  trust  moneys  in  his 
bank  account,  or  loaned  them  without  jnterest  to  his  firm,  he  was  charged 
with  legal  interest.  Est,  ofPreaooU,  1  Tucker's  Sur.  Bep.  430;  see,  also,  Esi, 
of  Hood,  Ihid,  p.  396. 

i)?riuCT°io        Sec.  1585.     (g  198.)    When  a  partnership  exists  between 
btuineM.     the  decedent,  at  the  time  of  his  death,  and  any  other  person, 
the  surviying  partner  has  the  right  to  continue  in  possession 
of  the  partnership,  and  to  settle  its  business,  but  the  in- 
thereintobe  terest  of  the  decedcut  in  the  partnership  must  be  included 
Account      ^  *^®  inventory,  and  be  appraised  and  appropriated  as  other 
^dL«d.     property.     The  surviving  partner  must  settle  the  affairs  of 
the  partnership  without  delay,  and  account  with  the  execu- 
tor or  administrator,  and  pay  over  such  balances  as  may 
from  time  to  time  be  payable  to  him,  in  right  of  the  dece- 
dent.    Upon  the  application  of  the  executor  or  administra- 
tor, the  probate  judge  may,  whenever  it  appears  necessary, 
order  the  surviving  partner  to  render  an  account,  and  in 
case  of  neglect  or  refusal  may,  after  notice,  compel  it  by 
attachment;  and  the  executor  or  administrator  may  main- 
tain against  him  any  action  which  the  decedent  could  have 
maintained. 

Statutes  of  1851,  p.  473,  $  198. 
Compare  section  1524,  ante, 

Fartnenhip  owning  real  property .^UabUitlea  of  surviving  partner. 
The  surviying  member  of  a  partnership  owning  real  property  is  something 
more  than  a  mere  tenant  in  common  with  the  representative  of  the  estate  of 
the  deceased  partner.  He  is  the  trustee  for  the  purpose  of  winding  up  the 
affairs  of  the  firm,  and  is  accountable  for  the  use  and  occupation  of  the 
landed  estate  of  the  partnership.    Smith  v.  Walloer,  38  Gal.  385. 

The  surviving  partner  is  bound  to  account  and  pay  over  to  the  administra- 
tor of  the  deceased  partner  all  the  profits  of  the  realty  as  that  of  the  per- 
sonalty that  rightfully  belongs  to  the  estate,  notwithstanding  he  may  have 
purchased  the  interest  of  the  heirs  in  the  estate,  or  the  community  interest  of 
the  surviving  wife  of  the  deceased  partner,  and  it  is  for  the  probate  court  to 
distribute  the  estate  to  the  parties  entitled.    Ibid, 

When  the  partnership  is  dissolved  by  the  death  of  one  of  its  members,  the 
surviving  partner  is  to  wind  up  the  affairs  of  the  partnership,  and  pay  its 
debts  out  of  the  assets,  if  sufficient,  and  divide  the  residue,  if  any,  among 
those  entitled  to  it.    Gtea9on  v.  WhUe,  34  Gal.  258. 
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When  claim  of  adminiBtrator  arises  as  against  surviving;  partner. 
The  relation  of  debtor  and  creditor  between  the  surviving  partner  and  the 
representative  of  the  deceased  partner  does  not  arise  until  the  affiftirs  of  the 
partnership  are  wound  up  and  the  balance  is  struck;  and  this  balance  is  to 
be  struck  after  all  the  partnership  affairs  are  settled,  and  not  while  they  are 
being  wound  up.    Ibid. 

If  the  partnership  is  indebted  to  the  surviving  partner,  this  debt  is  a  con- 
tingent claim  against  the  estate  of  tlie  deceased  parttier,  which  does  not  be- 
come absolute. until  the  partnership  affairs  are  settled,  and  it  is  ascertained 
that  there  are  no  partnership  assets  to  pay  the  same.    Ibid. 

Claim  of  surviving  partner,  when  to  be  presented. — The  claim  of  a 
surviving  partner  for  advances  to  the  partnership  should  not  be  presented  to 
the  administrator  of  the  deceased  partner  for  allowance  until  the  partner- 
ship affairs  are  wound  up;  and  it  may  be  thus  presented  at  any  time  within 
ten  months  after  the  partnership  affairs  are  settled,  and  if  rejected,  suit  may 
be  brought  on  it  at  any  time  within  three  months  after  its  rejection.    Ibid. 

As  a  general  rule  it  is  the  duty  of  each  partner,  dnring  the  partnership,  to 
devote  himself  to  the  interests  of  the  concern  without  compensation.  But 
when  the  partnership  is  dissolved  by  death,  and  the  survivor  expends  his 
time  and  labor  in  the  care  and  management  of  the  partnership  property, 
by  which  its  value  is  enhanced,  he  should  receive  compensation  for  the  same, 
to  be  deducted  out  of  the  profits  realized  from  the  enhanced  value  of  the 
property.  A  surviving  partner,  however,  is  not  entitled  to  pay  for  services 
rendered,  for  merely  winding  up  the  affairs  of  the  concern.  Origgs  v.  Clarke 
23  Gal.  427. 

See  Thomson  v.  Thomson^  noted  under  section  1461,  onto. 

See  sections  1365  and  1445,  anU. 

The  balance  due  from  a  deceased  partner  of  a  firm  to  a  surviving  copart- 
ner, on  account  of  the  partnership  transactions,  is  an  unliquidated  demand 
of  the  fourth  class  of  debts  due  from  the  estate  of  the  decedent,  according  to 
the  order  prescribed  by  the  revised  statutes,  which  it  is  competent  for  the 
surrogate  to  liquidate  as  an  equitable  demand  and  order  to  be  paid.  Bab- 
cock  V.  LiUis,  4  Brad.  218. 

Indebtedness  of  Partnership.— Right  of  possession  of  surviving  part- 
ner.— When  a  partnership  was  formed  in  Missouri,  and  comprehended  as 
well  transactions  in  that  State  as  in  this,  a  full  settlement  should  involve 
and  include  as  well  transactions  there  as  here.  The  administrator  of  the 
deceased  partner,  therefore,  is  not  entitled  to  a  decree,  irrespective  of  the 
firm  debts  there,  and  the  survivors  would  seem  to  be  entitled  to  retain  in 
their  own  hands  money  or  assets  sufficient  to  pay  this  indebtedness,  whether 
due  in  Missouri  or  on  contracts  made  there  or  here.  Origgs,  Admrs,  v.  Clark, 
23  Cal.  427. 

A  surviving  partner  has,  under  the  statute  of  May,  1850,  regulating  the 
settlement  of  the  estates  of  deceased  persons,  section  198,  the  exclusive  right  of 
possession,  and  the  absolute  power  of  disposition  of  the  assets  of  the  part- 
nership.   Allen  V.  mu,  16  Cal,  113. 

Stock  In  hands  of  surviving  partner.— A  surviving  partner  has  a  right 
to  vote,  at  an  election  for  officers  of  a  corporation  formed  under  the  general 
incorporation  act  of  this  State  of  1853,  the  stock  in  his  hands  as  assets  of  the 
partnership — the  business  of  the  firm  being  unsettled.    Ibid. 

The  fact  that  a  portion  of  the  stock  voted  by  such  surviving  partner  stood 
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upon  tbfl  book*  of  the  oorpomtion  at  tLe  time  of  the  election  in  tfas  nams  of 
the  deoeMed  putner  elone,  does  not-  affect  the  right  to  vote  if  in  fact  the 
■lock  belonged  to  the  partnenhip.    Ibid. 

X  lorviTing  partner  being  entitled  to  the  poeseasion  and  oontrol  of  the 
pertnerahip  effects,  can  proceed  direct];  in  the  diettict  oontt  to  obtain  the 
oontrol,  and  to  have  a  partition  of  the  real  estate  belonging  to  the  parbiership, 
bnt  standing  in  the  name  of  his  deceased  partner.  Oraj/  t.  Palnur  el  at.,  9 
Gal.  616. 

BnrrtviiMi  pu'bior,  tboiuji  brotlwi',  oaimot  b^  ^flffHtti<*Li«tiiM ,_ Th» 
proviso  in  the  flfty-aeoond  aectioti  of  the  act  to  regnlate  the  eettlement  ot  the 
eetatea  ol  deoeaaed  peraons,  aa  aneoded  bj  the  aot  of  April  28d,  1865,  ei- 
IradB  to  all  the-elaase*  ot  persona  designated  in  the  section,  and  ia  not 
limited  lopenon*  embraoed  within  the  tenth  class;  and  a  surviving  partner, 
though  a  brother,  where  a  partnership  existed  at  the  time  ot  the  death  of  the 
intestate,  cannot  be  administrator  ot  the  estate.  ComsU  v.  OaSagher,  16  Cal. 
367. 

Wut*  bj  anrvlTing  poitnar.—If  a  snrriving  copartner  vaates  the  (nnds, 
the  eooTt  vroold,  upon  a  proper  appLoation,  protect  the  estate  ot  the  deoeaaed 
partner  bj  obliging  the  snrvivor  to  give  secnrity,  or  vrill  appoint  a  rvoeiTor. 
And  the  acts  and  aaenrnptiona  of  the  anrviving  partner  as  to  the  afliiiia  of  the 
oopartnenhip  will  bind  the  other  partnrr'a  estate,  and  his  own  repreeentadTea, 
ao  aa  to  make  his  private  estate  in  their  handa  liable  on  failure  ot  eopartner- 
sliip  tonds.     1  De  Sausanre,  137. 

And  the  h.v  baa  flzad  no  limitations  of  time  aa  to  •  tnrviving  partner 
reviving  oopartnership  debt  by  his  aeknowledgmenta  vhioh  may  bind  the 
estate  of  deceased  oopartners.    ibid. 

And  a  copartner  giving  bis  bond  for  a  eopartnenhip  debt  albcts  only  his 
own  private  property ;  bnt  the  aaaignee,  after  exhanating  hia  eatate,  ma; 
come  in  part  ptusu,  with  tbe  other  cieditors  on  the  copartnerabip  effects  for 
the  balance  of  his  debt;  taking  the  bond,  thongh  a  higher  lecority  than  the 
partnerahip  debt  on  open  acoonnt,  does  not  extinguish  the  latter  nnder  tbe 
drcamstancee.    ibid. 

Wbon  exeontor  majr  b0  aoed  for  paitU«Tshlp  debt.— The  exeontor  or 
administrator  ofadeceassd  memlwr  of  a  partnership  iiannot  be  anedfora 
Arm  debt,  nnless  inaolvency  of  the  surviving  partners,  or  some  other  groond 
of  special  relief,  be  shown.     Copetttt  v.  llrrchant,  i  Brad.  IS. 

l}ie  obligation  of  a  partnership  debt  ia  joint;  the  remad j  at  law  continoes 
Bgainat  the  surviving  partner;  and  the  creditor  is  bound  to  resort  to  his 
legal  remedy  against  him,  or  show  a  necessity  for  coming  into  a  court  of 
equity  for  relief  against  the  estate  of  the  deceased  partner.    Ibid. 

In-eqnity,  partnership  creditors  will  be  decreed  aatislaction  of  their  deUa 
as  against  the  legal  represeutativea  of  a  deceased  partner,  where thefirm  and 
the  surviving  partner  are  insolvent.  North  Rivtr  Baujc  t.  Sliieari,  i  Brad. 
2U. 

This  remedy  does  not,  however,  eitend  to  cases  where  the  estate  of  the 
deceased  partner  is  insofBoJent  to  pay  his  separate  debts.    IHd. 

By  the  English  rule,  where  there  ia  no  joint  estate  and  no  enrviving  part- 
ner, the  joint  creditors  are  allowed  to  share  ratably  with  the  separate  ereditots 
in  the  separate  assets,  this  exception,  however,  to  the  general  doctrine  has 
not  been  recognized,  and  does  not  prevail  in  this  State.    Ibid. 

II,  after  the  payment  of  the  separate  creditors,  any  sorptos  remain,  it  may 
be  applied  to  the  payment  of  partnership  debts;  bat  is  snch  case,  those  who 
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have  roceived  partial  payment  out  of  the  partnership  assetSi  mnst  bring  in 
their  dividends,  or  else  be  excluded  until  the  latter  class  have  received  suffi- 
cient to  place  them  on  terms  of  equality  with  the  former.     Ibid. 

Sec.  1586.  (g  199.)  An  administrator  may,  in  his  own  bSudotTx. 
name,  for  tlie  nse  and  benefit  of  all  parties  interested  in  the  adm^ufoa- 
estate,  maintain  actions  on  ^the  bond  of  an  executor,  or  of  bi^^St  ^ 
any  former  administrator  of  the  same  estate.  mixu^trator. 

statutes  of  1S51,  p.  473,  ^  199. 
See  section  1582,  ante,  and  cases  cited  there. 

An  administrator  is  not  relieyed  from  a  compliance  to  the  extent  of  his 
ability  with  the  statute  as  to  the  statement  of  the  personal  property  in  his 
petition,  by  the  fact  that  there  has  been  a  previous  administrator  of  the  es- 
tate. He  must  show  not  merely  the  personal  property  which  has  come  into 
his  possession  since  his  appointment,  but  must  also  show  to  the  extent  of 
his  ability,  that  which  came  into  the  hands  of  his  predecessors.  Haynea  t. 
Jieeks,  20  Gal.  288. 

An  heir,  who,  in  a  subordinate  capacity,  managed  the  property  of  an  intes- 
tate without  administration,  under  the  direction  and  control  of  another, 
while  the  Mexican  law  was  in  force,  1^  not  liable  in  a  character  analogous 
to  that  of  an  executor  de  8on  tori  at  common  law.  Vaieneia  y.  Bemal,  26  Cal. 
328. 

If  the  executor  has  come  into  the  possession  of  the  trust  fund  or  its  substi- 
tute, so  that  the  same  can  be  identified,  he  can  be  held  to  account  and 
charged  as  a  trustoe,  upon  the  same  terms  as  his  testator  held  the  trust  and 
the  relationship  of  trustee,  and  cestui  qua  tntst  will  be  added  to  that  of  execu- 
tor.   Laihrop  v.  Bampton,  31  Cal.  17. 

In  case  administration  be  by  more  than  one  executor,  each  one  is  equally 
entitled  to  the  possession  of  the  estate;  and  where,  without  the  agency  of 
one  executor,  the  property  of  the  estate  passes  into  the  possession  of  another, 
and  becomes  lost  to  the  estate,  he  is  not  chargeable  who  had  not  the  posses- 
sion of  the  portion  thus  lost.    Abila  v.  Bvarnett^  33  Gal.  658. 

Co-administrators  stand  as  sureties  for  each  other;  and  if  one  is  misapply- 
ing and  squandering  the  assets  of  the  estate,  the  liability  of  the  other  to  be 
seriously  injured,  is  a  sufficient  ground  for  relief  on  general  principles  of 
equity.    Dai.^  t.  Tkom,  6  Texas,  482. 

Sec.  1587.     (g  200.)  In  actions  by  or  against  executors,  S?'i«n?t 
it  is  not  necessary  to  join  those  as  parties  to  whom  letters  JJSSm.*** 
were  issued,  but  who  have  not  qualified. 

Statute  of  1851,  p.  473,  $  200. 

Sec.  1588.     (g  201.)  Whenever  a  debtor  of  a  decedent  JSSir*' 
is  unable  to  pay  all  .his  debts,  the  executor  or  administra- 
tor, with  the  approbation  of  the  probate  court  or  judge, 
may  compound  with  him,  and  give  him  a  discharge  upon 

receiving  a  fair  and  •  just  dividend  of  his  effects.    Acom- 
12 


«^.  Ib8«.   P0WBH8  AND  DUTIES  OF  EXECUTOBB.        1(8 

promise  may  also  be  authorized,  wben  it  appears  to  be  just 
and  for  tbe  best  interest  of  the  estate. 

Statutes  of  1851,  p.  479,  i  201;  1861,  p.  615,  $  71. 

The  act  to  anthorize  eiecaturs  and  adminiatratori  to  compromii>e  clainia. 
ii  not  leBtriclive  of  (heir  common  law  powers,  bat  designed  to  offer  ihera  ad- 
ditional protection  bj  its  eiercise.      Chotiltan  t.  Siij/dani,  21  New  Tork,  179. 

The  pioTiaiooa  of  chapter  Ml  of  the  Urn  of  1M7  (3  Bev.  Stai.  6;  ed.  174, 
(  29),  anthoriziog  Borrogates  to  compound  debts  belonging  to  an  etitale,  do 
not  apply  to  demands  gainst  solvaut  debtors.  Hoaell  t.  Blodgrtt,  1  B«df. 
Snr.  Bep.  923. 

A  compromiae  of  a  claim  belonging  to  tbe  estate  of  a  deceased  perwn  vill 
not  be  allowed,  except  in  special  caBeg,  as  in  the  case  of  insolrency  or  doutit- 
fnl  validity  of  the  claim.     Ooodi  of  Fatltn,  1  Tncker'a  Sor.  Bep.  56. 

nscoYfiTci  Sec.  1589.  (§202.)  When  there  is  a  deficiency  of  assets 
madn.  in  the  bands  of  an  executor  or  administrator,  and  when  the 
piiaed  of  b!  decedent,  in  his  lifetime,  has  conveyed  any  real  estate  or 
any  rigbts'or  interests  therein,  with  intent  to  defraud  his 
creditors,  or  to  avoid  any  tight,  debt  or  duty  of  any  person, 
or  has  so  conveyed  such  estate  that  by  law  the  deeds  or 
conveyances  are  void  as  against  creditors,  the  executor  or 
administrator  must  commence  and  prosecute  to  final  judg- 
ment any  proper  action  for  the  recovery  of  the  same;  and 
may  recover  for  the  benefit  of  the  creditors  all  such  real 
estate  so  fraudulently  conveyed,  and  may  also,  for  tbe  benefit 
of  the  creditors,  sue  and  recover  all  goods,  chattels,  rights 
or  credits  which  have  been  so  conveyed  by  the  decedent  in 
his  lifetime,  whatever  may  have  been  the  manner  of  such 
fraudulent  conveyance. 

SUtuUs  of  1851,  p.  473,  {  202. 

The  adminiatTstor  of  a  fmndolent  Vendor  must  nse  proper  menne  to  secure 
the  property  fraadnlently  sold,  to  the  creditors;  otherwise  he  will  be  liable 
to  an  action  by  them.     Damy  v.  Smith,  4  Teiaa,  411. 

Bnt  see  next  section. 

When  (I-         Sec.  1590,     (§203.)     No  executor   or  administrator  is 
■ue.u        bound  to  &ue  for  such  estate  as  is  mentioned  in  the  preced- 
vt<-eeii„g    ing  section,  for  the  benefit  of  the  creditors,  unless  on  appli- 
cation of  creditors,  who  must  pay  auch  part  of  the  costs  and 
expenses  of  the  suit,  or  give  such  security  to  the  executor 
or  administrator  therefor,  as  the  probate  judge  shall  direct. 
StatntesQf  1851.  p.  474,  {303. 


^ 
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Sec.  1591.  (§204.)  All  real  estate  so  recovered  must  ^«e^*i*°'» 
be  sold  for  the  payment  of  debts,  in  the  same  manner  as  if  "*^^«'«*- 
the  decedent  had  died  seized  thereof,  upon  obtaining  an 
order  therefor  from  the  probate  court;  and  the  proceeds  of 
all  goods,  chattels,  rights  and  credits  so  recovered  must  be 
appropriated  in  payment  of  the  debts  of  the  decedent,  in 
the  same  manner  as  other  property  in  the  hands  of  the 
executor  or  administrator. 

Statutes  of  1851,  p.  474,  $  204. 


Sec.  1697. 
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CHAPTEB  IX. 

OP  THE  CONVEYANCE  OF  BEAL  ESTATE  BY  ElfeCUTOES  AND  ADMIN- 

ISTBATOBS  IN  CEBTAIN  CASES. 

Sbgtion.  1597.  Executor  to  complete  contracts  for  sale  of  real  estate. 

1598.  Petition  for  executor  to  make  conveyance,  and  notice  of 

bearing. 

1599.  Interested  parties  may  contest.  ^ 

1600.  Conveyances,  when  ordered  to  be  made. 

1601.  £xecutio,n  of  conveyance  and  record  thereof,  how  enforced. 

1602.  Bights  of  petitioner  to  enforce  contract. 

1603.  Effect  of  conveyance. 

1604.  Effect  of  recording  a  copy  of  the  decree . 

1605.  Becording  decree  does  not  supersede  power  of  court  to  en- 

force it. 

1606.  Where  party  to  whom  conveyance  to  be  made  is  dead. 

1607.  Decree  may  direct  possession  to  be  surrendered. 


Ex* 

COl 
CO] 

f()I 


End  of  Section  1597,  Page  180. 

A  Probate  Court  has  no  authority,  on  the  petition  of  an  executor,  to 
order  him  on  the  receipt  of  money  loaned,  to  re-convey  real  esUte  con- 
veyed to  his  testator  by  deed  absolute  on  its  face,  but  intended  only 
as  security  for  the  repayment  of  such  money.  Anderson  v.  Fisk,  41 
Oal.  308,  2 


Revocation  of  power  of  attorney.— Death  of  principal.— The  death 
of  the  principal  operates  as  a  revocation  of  a  power  of  attorney  to  convey 
land,  and  if,  on  the  death  of  the  principal,  the  attorney  in  fact  makes  a  deed 
under  the  power,  the  deed  is  void,  even  if  the  attorney  is  ignorant  of  the  death. 
Ferris  v.  IrHng,  28  Cal.  645. 

Death  of  the  principal  revokes  the  authority  of  the  agent,  and  a  deed  of 
land  made  by  him  after  such  death,  does  not  bind  the  representatives  of  the 
principal.     Travers  v.  Crane,  15  Cal.  12. 

But  if  the  agent  has  a  power  coupled  with  an  interest,  that  is,  a  power  which 
conveys  to  the  agent  an  interest  in  the  property,  then  the  execution  of  the 
power  after  the  death  of  the  principal  is  good.    Ibid. 

If,  on  an  executory  contract  for  the  purchase  of  land  made  by  the  plaintiff 
with  the  agent  during  the  life  of  the  principal,  money  due  the  principal  was 
paid,  after  his  death,  to  the  agent,  who  settled  the  amount  with  the  estate, 
as  that  the  estate  received  the  benefit  of  the  payment,  plaintiff  would  be  en- 
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titled  in  equity  to  call  for  the  legal  title,  and  oonld  defend  in  ejectment  by 
the  representativcB  of  the  principal.    Ibid. 

Specific  performance  by  adminlatrator,  'when. — An  administrator  will 
not  be  compelled  to  perform  specifically  a  contract  of  the  intestate  to  convey 
land,  nnless  it  is  fonnd  as  a  fact  that  the  intestate  had  contracted  to  convey 
the  particular  land  described  in  the  complaint.  An  agreement  of  the  intestate 
to  convey  a  parcel  of  his  land,  when  he  owned  seyeral  parcels  without  de- 
scribing any  particular  tract,  will  not  be  enforced.  Ferris  v.  Irvingy  28  Cal. 
645. 

It  is  well  settled  by  the  decisions  of  this  court,  upon  general  principles  as 
well  as  by  the  statute  of  February  2,  1844  (Hart.  Dig.  p.  344),  that  in  an 
action  for  the  specific  performance  of  a  contract  made  by  the  testator  or 
intestate  for  the  conveyance  of  land,  it  is  not  necessary  that  the  heirs  should 
be  made  parties  in  order  to  bind  them.   Shannon  v.  Taylor,  16  Texas,  413. 

The  simple  circumstance  that  no  order  of  the  probate  court  appears,  con- 
tinuing the  term  of  administration  from  year  to  year,  under  former  statutes, 
will  not  invalidate  the  lawful  acts  of  the  administrator  or  e:fecutor  done  in 
due  course  of  administratioa.    Ibid, 

m 

In  the  absence  of  fraud,  a  decree  of  the  district  court  against  an  executor 
or  administrator,  for  the  conveyance  of  land,  is  conclusive  against  the  heirs. 
Ibid, 

The  jurisdiction  of  the  probate  court  to  enforce  specific  performance  by  an 
administrator  of  a  contract  of  deceased  to  convey  real  estate,  can  be  exer- 
cised only  where  there  is  a  bond,  or  the  agreement  to  make  title  in  writing. 
Pafew  V.  Phillips,  19  Texas,  70. 

Sec.  1598.     (§206.)    On  the  presentation  of  a  verified  j;^^^^^^^;' 
petition  by  any  person  claiming  to  be  entitled  to  such  con-  n»ake  con- 
veyance from  an  executor  or  administrator,  setting  forth  the  ^J^jjj^ 
facts  upon  which  the  claim  is  predicated,  the  probate  court 
must  appoint  a  time  and  place  for  hearing  the  petition,  at  a 
regular  term  of  the  court;  and  must  order  notice  thereof 
to  be  published  at  least  four  sirccessive  weeks  before  such 
hearing,  in  such  newspaper  in  this  State  as  he  may  desig- 
nate. 

Statutes  of  1851,  p.  474,  $  206. 

Sec.  1599.  (§207.)  At  the  time  and  place  appointed  B^jw^ad 
for  the  hearing,  or  at  such  other  time  to  which  the  same  oontert. 
may  be  postponed,  upon  satisfactory  proof  by  affidavit  or 
otherwise  of  the  due  publication  of  tiie  notice,  the  court 
must  proceed  to  a  hearing,  and  all  persons  interested  in 
the  estate  may  appear  and  contest  such  petition,  by  filing 
their  objections  in  writing,  and  the  court .  may  examine,  on 
oath,  the  petitioner  and  all  who  may  be  produced  before 
him  for  that  purpose. 

statutes  of  1851,  p.  474,  $207;  1861,  p.  646,  $72. 
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,„  Sbc.  1600.  (§208.)  If.  after  »  faU  hearing  upon  the 
■  petilion  and  objections,  and  examination  of  the  facts  and 
eircnmstances  of  the  claim,  the  court  is  satiafied  that  the 
petitioner  is  entitled  to  a  conveyance  of  the  real  estate  de- 
scribed in  the  petition,  a  decree  authorizing  and  directiiig 
the  executor  or  adminUtrator  to  execute  a  conveyance 
thereof  to   the  petitioner  moat  be  made,  entered  on  the 

mmntefl  of  tW  i-nnrt  u^A J.^j,    , 

Page  182. 
160L  The  executor  or  administrator  must  execute 
the  conveyance  according  to  the  directions  of  the  decree, 
a  certified  copy  of  which  must  be  recorded  with  the 
deed  in  the  office  of  the  Recorder  of  the  county  where 
the  lands  lie,  and  is  prima  facte  evidence  of  the  cot- 
rectneas  of  the  proceedings,  and  of  the  authority  of  the 
executor  or  administrator  to  make  the  conveyance. 


Bod  of  B«atlon  1602. 
The  qneBtion  whether  the  FroUte  Court  has  jn  risdidioo  ic  Kpta&f- 
Rlly  enforce  the  performance  of  a  contract  for  Iho  sale  of  re»l  «•<«''' 
not  decided.    Treat  v.  DeCeliB,  41  Cal.  202. 


Where  the  administrator  did  not  keep  the  fnnds  of  the  estate  sepuatt 
from  his  otii  money,  but  nsud  them  for  his  ovn  pnrpose ;  Bdd, 
he  was  proper!;  chargeable  -with  interest.  Estate  of  Oasq,  4^  C«l. 
289.  An  Hdmiuistratoc  who  witbdrnvB  money  belonging  to  an  estaU 
from  a  solvent  bank,  whert,  it  bad  been  drawing,  and  wonld  have 
continued  to  draw  interest,  when  he  had  safficient  money  to  paj  ths 


debts  of  the  ei 


9,  and  ezpeDBSB  of  adminietraUon,  without  dreving  it. 


does  not  thereby  become  chai^eWble  with  interest  on  the  s 
withdrawn;  provided  he  does  not  mingle  it  with  his  own,  or  use  it  for 
his  own  profit,  or  deposit  it  in  a  bank  in  bis  own  Dftme,  or  neglect  to 
settle  his  account  for  a  long  time.  Estate  of  McQueen,  4i  Cal.  5S4. 
When  the  admiuistrator  uses  the  funds  of  the  estate  in  bis  printt 
buBinees,  or  retains  them  in  bis  hands  for  nn  unieasonable  length  ol 
time,  to  the  prejudice  of  the  heirs  and  creditors,  he  will  be  charged 
interest  on  the  Bame  in  his  setUeioent.  Wnlls  v.  Walker,  37  Cal,  «4. 
He  ma;  be  held  to  account  either  for  the  intereBt  which  be  might,  with 
ordinary  diligence,  hare  obtained  upon  a  loan  of  the  fund,  or  fur  the 
profit  realized  by  an  iniestment.  Estate  of  Holbert,  38  Cal.  597.  Sm 
generally:    Estate  of  Simmons,  43  Cal.  519. 

pm-Kuano©  oi  toe  aecree. 

Statutes  of  1861,  p.  474,  f  312. 
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Sec.  1605.  (g  213.)  The  recording  of  any  decree,  asj^^^^j^ 
provided  in  the  preceding  section,  shall  not  prevent  the  S^de*5owep 
court  making  the  decree  from  enforcing  the  same  by  other  ^©rw  it? 
process. 

Statutes  of  1851,  p.  474,  $  213. 

Sec.  1606.^   (g  214.)  If  the  person  entitled  to  the  con-^^^g^y 
veyance  dies    before    the  commencement  of   proceedings  JJ^^gJ^e 
therefor  under  this  chapter,  or  before  the  completion  of  **  *«~*- 
the  conveyance,  any  person  entitled  to  succeed  to  his  rights 
in  the  contract,  or  the  executor  or  administrator  of  such 
decedent  may,  for  the  benefit  of  the  person  so  entitled, 
commence  such  proceedings  or  prosecute  any  already  com- 
menced, and  the  conveyance  must  be  so  made  as  to  vest  the 
estate  in  the  persons  entitled  to  it,  or  in  the  executor  or 
administrator,  for  their  benefit. 

Statutes  of  1851,  p.  474,  $  214. 

Sec.  1607.     (g  214.)  The  decree  provided  for  in  this  JJS^^TTt 
chapter  may  direct  the  possession  of  the  property  therein  *<>«••  ^J^ 
described  to  be  surrendered  to  the  person  entitled  thereto,  Jj^jj^ 
upon  his  producing  the  deed  and  a  certified  copy  of  the  JJ^jJ^g^ 
decree,  when,  by  the  terms  of  the  contract,  possession  is  to 
be  surrendered. 


^•'^^^  A.  Gaines: 
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LIABIIITIE8    AND    COMPENSATIOIT  OF    EXECDTOBB  AND  ASIOinB- 

TBATOBB. 

BicTiOM  1613.  When  eiecntor  or  ndministnitot  peraonally  liable. 

1013.  Exeentor  to  be  chaiged  with  all  eatata,  ate. 
leil.  Not  to  proQt  or  loie  b;  artate. 

1615.  tiDoolleotad  debts  vithont  fault. 

1616.  Compenaatioii  of  the  execator  and  ttdminiatntor. 

1617.  Not  to  purnhsae  claimB  against  the  eslatea. 
1616.  Eiecntor's  and  adminietratoi'e 


Seo.  1612.  (g  215.)  No  executor  or  administrator  is 
r  chargeable  upon  Hoy  special  promise  to  answer  damages  or 
to  pay  the  debts  of  the  testator  or  intestate  out  of  hia  owd 
estate,  unless  the  agreement  for  that  purpose,  or  some 
memorandom  or  note  thereof,  is  in  writing  and  signed  by 
such  executor  or  administrator,  or  by  some  other  person  by 
him  thereunto  specially  authorized. 

Blatutea  of  1351,  p.  476,  f  316. 

For  v>j  ezpatiees  incnrred  aft«T  the  death  of  the  decaaaed,  -wbea  the  anit 
is  baaed  upon  a  contraot  or  promiae  merely  aa  aieontor  or  administrator,  if 
within  hie  anthority  aa  anch,  the  jadgment  will  be  only  dt  bonit  lalaloria. 
See  Doumra  v.  Cox.  3  Bing.  '20;  Fowtll  t.  Oraham,  7  Tannt.  630;  Simon  t. 
Myriek.  53  Barb.  76;  E^.  of  Tompldita,  41  Barb.  ^1;  HeOai-ia  y.  Vander- 
tiip,  37  Tei.  366. 

The  complaint  statea  bot  one  caoee  of  action,  and  that  is  to  recover  trota 
the  defandanta  the  earn  of  $600  (the  amonnt  of  oertain  overdrafla  on  the 
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plaintifib)i  which  the  estate  of  deceased  had  recei?ed,  and  to  which  it  was  not 
entitled.  The  complaint  shows  how  it  was  paid,  That  is  to  say.  part  of  it  to 
the  deceased  in  his  lifetime,  and  the  rest  of  it  to  the  executors:  Etld,  that 
the  law  implies  a  promise  on  the  part  of  the  deceased  in  his  lifetime,  and  of 
his  executors  after  his  death,  to  repay  the  amount  which  he  overdrew,  and  it 
implies  a  promise  on  the  part  of  the  executors  to  pay  also  the  Kum  which 
they  oyerdrew.  From  the  facts  stated,  the  law  will  raise  a  promise  on  the 
part  of  the  latter  to  repay  the  whole  amount  overdrawn,  and  an  action  could 
be  supported  on  that  promise.  Tradesmafi's  NaiionoU  Bank  y.  McFreeky, 
Sup,  Ct.  New  York,  January  Term,  1872. 

Sec.  1613.     (3216.)    Every  executor  and  administrator  Bxf«itor  to 

.  ^"   .        '  ''  ,  be  charged 

is  chargeable  in  his  account  with  the  whole  of  the  estate  of  ^itb  au 
the  decedent  which  may  come  into  his  possession,  at  the 
value  of  the  appraisement  contained  in  the  inventory,  except 
as  provided  in  the  following  sections,  and  with  all  the  in- 
terest, profit  and  income  of  the  estate. 

statutes  of  1851,  p.  476,  $  216. 

"When  eacecutor  liable  for  interest,  rent  or  profit. — ^Where  an  executor 
is  directed  by  will  to  loan  out  moneys  belonging  to  the  estate,  and  he  converts 
the  same  and  invests  it  in  his  own  business,  he  may  at  the  election  of  the 
legatee  or  other  party  interested,  be  held  to  account  either  fur  the  interest 
which  he  might  with  ordinary  diligence  have  obtained  upon  a  loan  of  the 
fund  or  for  the  profit  realized  from  such  investment.  Estate  of  'Hotbert,  39 
Cal.^597. 

When  an  administrator  uses  the  funds  of  his  estate  in  his  private  business 
or  retains  them  in  his  hands  for  an  unreasonable  length  of  time,  to  the 
prejudice  of  the  heirs  and  creditors,  he  will  be  charged  interest  on  the  same 
in  his  settlement.     Walls  v.  Walker,  37  Gal.  424. 

Executors  who  have  entered  into  and  possessed  a  leasehold  estate,  of  which 
their  testator  was  assignee,  are  liable  for  the  rents  accruing  during  the  pos- 
session, as  assignees,  de  hoi^  propriis.    Smiley  v.  Van  WmMe,  6  Cal.  605. 

If  the  heirs  or  creditors  seek  to  charge  the  administrator  with  interest  on 
funds  in  his  hands,  they  must  show  affirmatively  that  he  'kept  the  funds  an 
unreasonable  length  of  time,  or  used  the  same  in  his  private  business  or  de- 
rived profit  therefrom.     WaUs  v.  Walker,  37  Cal.  424. 

If  an  administrator  occupies  and  uses  the  real  estate  of  his  intestate,  he 
becomes  the  tenant  of  the  estate  and  must  not  only  account  to  the  estate  for 
the  rental  value  of  the  land,  but  must,  if  he  makes  a  profit,  account  to  the 
estate  for  that  also.  If  he  sustains  a  loss,  the  loss  is  his;  he  must  at  all 
events  pay  the  rental  value  of  the  land.    IJnd.  • 

An  administrator  cannot  be  charged  with  the  rental  value  of  land  of  the 
estate  after  it  has  been  sold  by  the  sheriff  under  a  foreclosure  sale.  From 
that  time  the  purchaser  at  the  sale  is  entitled  to  the  value  of  use  and  occupa- 
tion.   Ibid. 

Where  an  administrator  draws  money  of  his  intestate  from  a  bank,  where 
it  was  drawing  interest,  and  in  his  settlement  chazges  himself  with  it,  but 
with  no  interest,  it  is  error  to  hold  him  chargeable  with  interest  unless  it 
appears  he  has  made  a  profit  by  the  fund.    He  has  a  right  to  reduce  the 
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ptaportf  ol  tlie  estate  to  his  posneGsion  nt  oDce.  He  mast  bo  allowed  to 
eiercine  liU  di^retion  as  to  the  risk  of  lenving  moae;  with  which  he  is 
ch.iif;i-r.l)[e,  in  bank.  JialaU  of  Mttitmn,  October  Term,  1872;  Pac.  Law 
i:.i...  ■...^  IV, p.  198. 

I  .'.iriand  sdminiatiatora  are  not  liable  for  each  othei's  sets,  onleM 
\ir  :•  \  ■  ozmivance  or  grosB  laches.  The;  ore  liable  for  costs  incurred  bj 
Liii.a  iiL^ltilt;  are  also  liable  to  creditors,  if  tbe;  pay  debts  onl  at  their  leg«l 
iitiicr.   Leiairt.  ITinn,  1  De  Sauranre,  65;  Ertox-^.  Fidai,  4  De  Saiuanre,  1/2. 

Au  adiQiniBtratoT  must  pay  intereHt  on  moneys  ntiQecessarily  kept  ^n  his 
bniiith  s.n  nnreaaotmble  time,  and  he  will  be  rharged  with  unsold  fomilnre 
I  r  ill'  .  ,iiLte  which  he  bos  retained  iu  his  own  use.  Benson  y.  Bract,  1  De 
-    .--     -,  .iG3. 

I  '  ■!  wil!  be  charged  ogainat  the  executor  if  he  mil  the  fands  of  the 
111  his  own  and  moke  use  of  them.  Olgivii  v,  Otgiv'ie,  1  Bnid.  356. 
riiiiiatrHtoi"  havinR  the  fands  ot  the  estate  in  cash  for  sit  years,  not 
-I  I  iLflt  the  money  was  kept  in  bank,  or  otherwise,  ready  to  be  paid 
<<i  : .  .1  I  not  explaining  the  delay  in  closing  the  estate:  Htld,  that  he  was 
iJiiii^L  .iLk' with  interest  on  the  presumption  of  nae  of  the  funds,  ifonter  t. 
Iliid^,;  1  Bead.  248. 

Ad  administrator  wiU  be  chargeable  with  interest  accraing  on  claims 
agaiuKt  the  estate,  which  having  been  approved,  i[  he  have  faude  and  neglect 
f>  tuke  pi'oper  steps  to  have  them  applied  to  the  discharge  of  the  claims. 
Fii'lry  v.  Cwothera,  9  Teias.  517. 

'When  ezeontora  llabl«  (or  aots  of  eaoll  oUier. — An  interesting  qnes- 
tiuu  wns  recently  presented  before  the  snpreme  judicial  court  of  Mossachu- 
Belts,  'I'he  two  defendants  OS  executors  received  from  the  testator's  estate 
about  $15,IKN)  in  government  boods  and  money,  and  the  property  was  depos- 
ited iu  R  trank  in  the  vault  of  one  of  the  Boston  banks.  By  the  terms  of 
the  vii\[  they  are  exempted  from  giving  Hecurity  on  their  bond.  One  of  the 
defroilauts,  however,  alleged  that  the  other  defendant,  withoot  his  knowl- 
edge Bud  consent  took  all  the  property  from  the  bank,  and  fraudulently  con- 
verted it  to  his  own  ose.  The  defendant  who  had  appeared  in  the  snit, 
therefore,  contended  that  he  conld  only  be  called  upon  to  account  for  the 
money  that  had  actually  come  into  his  separate  possession.  The  ease  was 
heard  by  tlie  chief  justice,  who  referred  it  for  Qie  consideration  of  the  fuU 
court,  and  it  was  decided  that  by  the  terms  of  the  executor's  bond  the 
defeiidHutsbecame  jointly  and  severally  liable  for  its  fulfillment,  and  that 
the  (lefitult  of  one  of  them  was  a  breach  of  the  condition  for  which  both 
mii^'ht  be  cliarged.     Pac.  Law.  Rep.,  vol.  I,  p.  15S. 

ottoprofli  Sec.  1614.  (§217.)  He  shall  not  make  profit  by  the 
luu.  '  increase,  nor  suffer  loss  by  the  deorease  or  destructioii, 
witliout  his  fault,  of  any  part  of  the  estate.  He  mast 
account  for  the  excess  when  he  sells  any  part  of  the  estate 
foi  more  than  the  appraisement,  and  if  any  is  sold  for  less 
than  the  appraisement,  he  is  not  responsible  for  the  loss, 
if  the  sale  has  been  justly  made. 

Statntes  of  1851,  p.  476.  (217. 
See  li'aVa  v.  Walker,  37  Cal.  424,  and  &lait  of  Holbtrt,  39  Cal.  597,  cited 
under  preceding  lecUoo. 
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^  Payiog;  off  mortgage. — If  An  administrator  advance  money  to  pay  off  a 
mortgage  debt  upon  land  for  which  the  estate  is  not  liable,  because  the 
estate  has  a  junior  mortgage  upon  the  same  land,  and  in  order  to  relieve  the 
land  from  the  older  mortgage,  and  let  in  the  younger  mortgage  of  the  estate* 
and  a  loss  thereby  ensues,  the  probate  court  cannot  allow  him  in  his  account 
for  any  portion  of  the  loss  sustained  by  the  advancement  thus  made.  Tom- 
kins  V.  Weeks,  26  Cal.  50. 

If  there  is  a  debt  due  the  estate  of  a  deceased  person,  secured  by  a  mort 
gage  on  land,  and  another  person  has  a  prior  mortgage  on  the  same  land, 
and  the  administrator,  in  good  faith,  and  under  the  belief  that  the  land  is 
worth  the  amount  due  on  both  mor' gages,  forecloses  the  mortgage  owned  by 
the  estate,  and  bids  in  the  land  for  the  amount  due  on  both  mortgages,, and 
advances  the  money  to  pay  the  prior  mortgage,  or  uses  money  of  the  estate 
for  that  purpose,  the  probate  court  cannot  allow  him,  in  his  account,  a  cr^^dit 
for  the  money  lost  by  the  purchase,  if  the  land  proves  to  be  of  less  value 
than  the  amount  paid  to  discharge  the  prior  mortgage.  If  the  lands  thus 
purchased  are  regarded  as  assets  of  the  estate,  the  loss  cannot  be  determined 
until  sold  by  order  of  the  probate  court.  If,  however,  the  creditors  and  heirs 
repudiate  the  purchase,  and  charge  the  administrator  with  the  entire  amount 
paid,  the  land  will  belong  to  the  administrator.    Ibid. 

Removal  of  incmnbrances  upon  estate.— An  administrator  cannot  pay 
out  the  money  of  the  estate  to  remove  an  incumbrance  from  the  property  of 
the  estate,  which  debt  the  estate  is  in  no  way  responsible  for.  Estate  of 
Enight,  12  Cal.  200. 

He  is  to  take  care  of,  manage,  and  preserve  the  estate  committed  to  him; 
but  this  does  not  mean  that  he  is,  at  discretion,  to  pay  off  all  incumbrances 
resting  on  the  property,  upon  the  notion  that  the  property  may  increase  in 
Talue,  and  thereby  a  speculation  may  be  made  for  the  estate.    Ibid, 

If  a  case  should  arise  in  which  a  great  sacrifice  would  ensue  unless  money 
were  paid  to  discharge  an  incumbrance,  it  is  not  impossible  that  a  court  of 
chancery  might  order  the  expenditure  of  the  money  needed  to  remove  such 
incumbrance.    Ibid. 

If  an  administrator  undertakes  to  go  beyond  the  strict  line  of  his  duty,  as 
the  law  defines  it,  he  acts  upon  his  own  responsibility,  and  while  he  can  re- 
ceive no  profit  from  a  successful  issue  of  his  investment,  he  must  bear  the 
loss  of  a  failure.    Ibid. 

The  administrator,  in  the  absence  of  special  authority,  must  administer 
the  estate  as  he  finds  it,  paying  taxes  and  other  necessary  expenses,  and 
doing  such  other  acts  as  are  necessary  to  preserve  it  as  left;  he  cannot  ad- 
vance money  to  pay  incumbrances,  unless  his  intestate  was  bound  to  pay  the 
money.    Ibid. 

CoDtlnaiDg  partnership  bnainesa.— The  administrator  has  no  authority 
nor  has  the  probate  court  any  power  to  authorize  him  to  advance  money  or 
use  funds  belonging  to  the  estate  for  the  purpose  of  carrying  on  business 
with  the  surviving  partner  of  the  intestate,  and  if  he  does  so  and  loss  thereby 
accrues  to  the  estate,  he  cannot  be  allowed  tor  the  same  in  the  account.  The 
administrator  has  no  authority  to  intermeddle  with  partnership  affairs,  ex- 
cept to  call  upon  the  surviving  partner  to  close  up  the  same  and  account  to 
him..   Ibid. 

Partnership  property.— Where  partnership  property  has  come  into  the 
hands  of  an  administrator,  he  is  no  further  accountable  than  for  the  share  of 
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the  deceased  in  th«  partiinship  useta,  after  payment  of  kII  the  Uabilitiel, 


1616.  He  shall  be  allowed  all  necesBarj  expenses  in 
the  care,  management,  and  aettlement  of  the  estate,  in- 
oloding  reasonable  fees  paid  to  attorneys  for  conduct- 
ing the  necessary  proceedinga  or  suits  in  the  probate  or 
other  Conrts,  and  for  his  servicea,  such  fees  as  provided 
in  this  chapter;  but  when  the  decedent,  by  his  will, 
makes  some  other  provision  for  the  compensation  ol  his 
executor,  that  shall  be  a  full  compensation  for  his  ser- 
Ticea,  unless,  by  a  written  instrument  filed  in  the  Vm- 
bate  Court,  be  renounces  all  claim  for  compensation 
provided  by  the  will.  (Approved  March  24,  1874.  In 
effect  May  23,  1874.) 

If  eipeuaes  axe  iQonircod  in  attempting  to  admiiuBtcr,  the  adm 
tiator  should  be  allowed  them,  so  far  as  they  are  necessary.    Esta 
eimmonB,  43  Cal.  543,    The  employment  of  an  attorney  for  the  mew  . 
pnrpoHeol  procnring  letters  of  administrBtion,  is  a  contract  miJe  i" 
advance  of  any  anthority  on  the  part  of  the  client  to  deal  with  Oii 
assets  of  the  estate  in  anywise;  and  whether  the  application  be  Bucce*- 
fnl  or  not,  the  estate  is  not  to  be  charged  with  the  fees  of  tie  iittomer 
for  the  appliennt.    Estate  of  SinimoiiB,  43  Cal.  543,     But  after  the  lA- 
ministiator  had  become  snch,  the  fees  of  attorneys  employed  by  him 
in  the  management  of  adversary  suits  in  which  the  estate  m«y  be  m- 
TOlved,  may  be  allowed  from  the  assets  of  the  estate.     Estate  of  Sim- 
roons,  43  Cal.  543.  A  rnhag  of  the  Probate  Court,  on  filing  the  amonnt 
of  compennation  to  be  allowed  en  administrator  in  payment  of  conwl 
on  the  settlement  of  an  eetate,  will  not  be  dislnrbed  anless  there  ia  • 
plain  abase  of  discretion.     Estate  otOasq,  42  Cal.  289. 
^uayuor;  uud  wnen  uie  aecedent,  by  his  will,  makes  some 
otlier  provision  for  the  compensation  of  bis  executor,  that 
shall  be  a  full  compensation  for  his  services,  unless,  by  a 
written  instrument,  filed  in  the  probate  court,  be  renounces 
nil  claim  for  compensation  provided  by  the  will. 
Statutes  of  1B61,  p.  j76,  f  319. 

mi«t  will  ba  ailoirsd  an  exeontor  In  bla  aooonnt  aa  expenses  and 
compenMitioD. — Executors  may  be  allowed  for  their  eipenses  in  the  maa- 
ii^ementof  the  estate;  but  the  charges  must  be  reasonable.  If  necessary,  an 
nt,'ent  may  he  employed  at  the  expense  of  the  estate.  Olover  t.  Holhy,  it 
Urad.  391. 

All  administrator  will  he  allowed  for  expenses  of  communicating  intelli- 
gence of  the  death  of  the  deceased  Co  hia  family,  for  all  necessary  cha^iei 
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ilttonding  his  interment,  and  for  his  own  trayeling  expenses.    Had&r  y. 
Saakr,  1  Brad.  248. 

If  an  agent  has  been  necessarily  employed  in  the  collection  of  the  rents  of 
leasehold  estate  by  the  ezecntors,  his  commissions  may  be  allowed;  but  if 
the  execntor  has  himself  performed  the  service,  he  can  only  receiye  his  regn- 
lar  statutory  commissions.    Fisher  v.  Fisher^  1  Brad.  335. 

Reasonable  repairs  and  improvements,  enhancing  the  valne  of  the  prop- 
erty, may  be  made  by  an  executor  upon  leasehold  estate  occupied  by  the 
legatees  or  parties  in  interest,  etc.    Ames  v.  Downing,  1  Brad.  321. 

On  an  accounting,  the  surrogate  has  jurisdiction  to  try  every  question 
necessary  to  the  settlement  of  the  accounts.  The  legatees  can  adduce  evi- 
dence to  charge  the  executor  with  more  assets  than  he  acknowledges  to  have 
received;  and  it  is  competent  for  him,  on  the  other  hand,  to  show  in  defense 
that  the  assets  were  his  own  property,  and  not  part  of  the  testator's  estate  at 
the  time  of  his  death.    Merchard  v.  Merchant,  2  Brad.  432. 

An  executor  who  is  also  named  as  a  trustee  in  a  will,  though  not  entitled 
to  commisnions  in  each,  capacity,  shall  have  his  full  commissions  both  for 
receiving  and  paying  out,  on  the  final  settlement  of  his  account  as  executor. 
Mann  v.  Zaiorence,  3  Brad.  424. 
The  time  and  expenses  of  an  executor  in  procuring  an  injunction  upon  a 
^  fraudulent  judgment  against  the  estate,  may  be  allowed.  Evarts  v.  Mason, 
11  Vt.  122. 

The  fact  that  an  executor  or  administrator  has  charged  a  gross  sum  in  his 
account  for  personal  services,  furnishes  no  legal  reason  for  rejecting  the 
charge  in  toto.    Ibid. 

Administrators  and  executors  are  individually  responsible  for  costs  recov- 
ered against  them  in  every  case;  but  they  shall  be  allowed  them  in  their 
administration  accounts,  except  when  it  appears  that  the  action  has  been 
prosecuted  or  resisted  without  just  cause.    Bicox  v.  Graham,  6  Cal.  167. 

An  administrator  is  nbt  responsible  for  a  debt  lost  by  mistake,  where  he 
acted  in  good  faith  and  under  advice  of  counsel,  i^ing  v.  Morrison,  1  Penn. 
188. 

If  an  administrator  sends  wine  belonging  to  the  <>state  abroad  on  specula- 
tion, and  loses  on  it,  he  is  responsible  for  the  loss.  Callighan  v.  Hall,  1  Serg. 
&  Bawle,  241. 

He  is  also  liable  for  the  interest  and  costs  of  a  debt  which  he  refused  to 
pay  when  assets  were  in  his  hands.    Ibid. 

Services  rendered  and  money  advanced  at  the  request  of  an  administrator 
for  the  benefit  of  an  estate,  are  *'  expenses  of  administration,"  and  the  pro- 
bate court  has  exclusive  original  jurisdiction  to  adjust  and  enforce  such 
demands.    Oumee  v.  Moloney,  38  Cal.  85. 

The  district  court  has  no  jurisdiction  of  an  action  against  an  adminis- 
trator which  seeks  to  charge  the  estate  with  expenses  of  administration.  Ibid. 
The  supreme  court  will  not  reverse  the  ruling  of  the  probate  court  in  fix- 
ing the  amount  of  compensation  which  it  would  be  proper  to  allow  the 
administration  in  payment  of  counsel  in  the  settlement  of  the  estate,  unless 
there  is  a  plain  abuse  of  discretion.  Such  matters  are  peculiarly  within  the 
knowledge  of  the  probate  judge,  and  it  is  very  difficult  for  this  court  to  form 
any  satisfactory  conclusion  upon  the  subject.  Estate  of  Joseph  Maria  Gasq, 
October  Term,  1871. 
What  oompenBation  co-ezeoators  are  entitled  to.^The  share  of  the 
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commiiMODB  to  which  ooBiecnton  are  respectirel;  entitled,  is  not  aBceitain«d 
b;  anf  established  rule  of  law,  bat  npon  the  priaoiplea  of  eqaitj.  Bopt  r. 
,/(i,w»,  24  Cal.  83. 

The  partuerBlup  relation  does  not  exist  between  ooEiecatora,  and  they 
hare  no  joint  iutereft  in  the  commiaaionii  allowed  by  law  for  their  Berritva 
LD  ad  minis  ten  Dg  npon  the  estate.     Ibid, 

Each  cofiecntor  ma;  keep  a  separate  account,  and  present  the  sanie  for 
fiuU  settlement,  and  each  is  chargeable  with  the  fall  omonnt  ot  assets  that 
bniie  come  into  bis  hands,  and  ia  entitled  to  be  credited  with  oil  disbnrse' 
mcnts  legally  made  bj  him  on  behalf  of  thr  estate;  and  the  probate  conrt 
fihimld  fli  the  cumpensation  of  each  in  proportion  to  the  service  rendered. 
Ibd. 

\.  co^iecntor  who  takes  no  care  or  ohar)^  npon  himself  touching  the 
efitale  or  any  part  thereof,  collects  no  debts,  makes  no  disbnrsemeDts,  and 
thsB  renders  no  service  whatever,  is  not  entitled  to  anj  share  in  the  oom- 
miMions.     IMd, 

The  district  court  haa  no  jnrisdiction  over  the  aUowtmceor  apportionment 
of  the  conunissiona  of  eiecntom  and  admiuiatrators.    Ibid, 

Attonwy's  f«e*. — In  his  final  acconnt  an  administrator  ma;  be  allowed  a 
reasonable  amount  for  lees  paid  to  altoroejs  for  the  management  of  suits  in 
wliich  the  estate  ma;  become  involved,  as  it  is  not  presumed  that  he  pot- 
seises  sufficient  legal  kaowiedge  to  euable  him  to  personall;  manage  a  law- 
suit in  court.  He  mi;  also  be  allowed  for  a  fee  paid  to  an  attorney  appointed 
b;  the  ooort  to  represent  minor  or  absent  heirs.  Eitatt  of  Simmona,  April 
Term,  1873;  Pac.  Law.  Bep.,  vol,  IV..  p.  44. 

Bat  he  cannot  chaise  for  a  fee  paid  to  an  attorney  for  merel;  making  an 
application  for  and  obtaining  letters  of  administration,  as  it  is  a  contract 
made  in  advance  of  an;  anthority  on  his  part  to  deal  with  the  assets  of  the 

Where  a  bcmajidt  contest  as  to  the  right  of  admimstration  haa  arisen  and 
besu  determined,  in  which  the  employment  of  oonasel  was  necessary,  itmay 
bt  in  the  discretion  of  the  conrt  Co  allow  the  necessary  expenses  of  all  the 
purties  coQuerned,  including  a  reasonable  counsel  fee ;  bnt  thiH  has  no  refer- 
eoce  to  the  mere  otdinar;  proceedings  to  obtain  letters  of  administraliOD  in 
wliicb  no  soch  circumstances  appear.    Ibid, 

Ad  estate  is  liable  to  on  attomey-at-law  to  pa;  a  reasonable  price  for  iteees- 
sary  profeaaional  services  rendered  at  the  instance  of  the  administrator. 
Ji.iies  V.  Laeii,  11  Texas,  369. 

An  eieoator  cannot  be  allowed  for  professional  services  as  amattome;  for 
the  estate,  even  upon  a  written  retainer  and  where  his  services  haa  been 
highly  beneficial  to  the  estate.  £^late  of  ifunn,  1  Tucker's  Sur.  Bep.  136. 
'  Iaveiitor7«iidapprsd«em«nt  notoouolnaive. — Where  the  compensation 
of  the  administrator  for  his  services  as  such  if  to  be  fixed,  the  inventory  and 
nppraisement  filed  by  him,  if  reeorted  to  for  ihe  puipose  ot  finding  a  basis 
of  calcnlation  in  making  such  allowance  cannot  in  any  case  amount  to  more 
than  aprima/acie  evidence  of  value,  and  the  value  should  be  left  open  to 
inquiry  if  not  satisfactory  to  all  concerned.  EnlaU  of  Simmiyra,  April  Term, 
lUii;  Pac.  Law.  Rep,,  vol.  IV,  p.  44. 

ConunlBBiouB  allowed  admlniatiatorB.— Tlie  commissions  to  be  allowed 
SE  administrator  are  fixed  by  the  statute.  These  are  adesignated  percentage 
"  npon  the  omonnt  ot  the  whole  estate  aooounted  for  by  him."    Ad  mUhId- 
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istrator  cannot  be  said  to  have  "accounted  for  **  an  estate  in  the  sense  of  the 
statute  unless  he  shall  first  have  taken  it  into  possession.  When  he  shall 
have  taken  the  property  into  possession  and  accounted  for  it  he  is  enlitled  to 
compensation  by  way  of  commission  upon  its  value.  Alarming  results  might 
follow  if  an  administrator  were  to  be  allowed  a  percentage  upon  the  actual 
cash  value  of  what  might  turn  out  to  be  the  property  of  other  persons,  and 
which  had  never  been  in  his  possession  or  in  that  of  the  intestate,  merely 
because  the  administrator  had  chosen  to  assert  a  claim  to  such  property  in 
behalf  of  the  estate  and  had  caused  it  to  be  returned  in  an  inventory.    Ibid. 

The  necessary  expenses  of  an  administrator  in  the  course  of  his  adminis- 
tration, must  be  allowed.    Ibid. 

V7heii  ezeoutor  fails  to  qualify. — A  sum  given  by  will  to  a  person  named 
as  executor  as  compensation  for  his  services:  Held,  to  fall  into  the  residuum 
where  that  executor  fails  to  qualify.  Estate  of  Chapman^  1  Tucker's  Sur. 
Bep.  140. 

Sec.  1617.     (3  220.)    No  administrator  or  executor  shall  Nottopur- 

.  .  chase 

purchase  any  claim  against  the  estate  he  represents;  and  if  claims 
he  pays  any  claim  for  less  than  its  nominal  value  he  is  only  the  enutei. 
-entitled  to  charge  in  his  account  the  amount  he  actually 
paid. 

Statutes  of  1851,  p.  47G,  $  220. 
See  TompkiM  v.  Meeks,  26  Cal.  50,  cited  under  section  1614,  arde. 

Executor  buying  through  third  party.— Where  an  executor,  under  a 
power  of  sale,  sold  the  testator's  real  estate  at  public  auction,  and  a  third 
person,  at  the  solicitation  of  the  executor  for  his  benefit,  purchased  the 
premises:  Hdd^  that  the  sale,  upon  an  accounting,  might  be  treated  as  in- 
valid, so  far  as  to  hold  the  executor  responsible  for  the  true  value  of  the 
property  at  the  time  of  the  sale.    Amts  v.  Downing,  1  Brad,  321.  . 

Purchase  of  claims  against  estate.— A  person  who,  in  view  of  taking 
the  administration  of  an  estate,  purchases  claims  against  the  estate  at  a  dis- 
count, 18  only  entitled  to  credit  for  the  amount  actually  paid.  ChevaUier, 
Adm\  V.  Wilson  and  Wife,  1  Texas,  161. 

An  administrator  who  has  purchased  a  judgment  against  a  plaintiff  since 
the  rendition  of  a  judgment  against  him,  for  a  debt  owing  by  intestate,  can- 
not set  off  such  judgment.    HiUs  v.  Tallman,  21  Wend.  674. 

On  an  application  for  leave  to  issue  execution  upon  a  judgment  against  an 
executor  for  costs,  in  defense  of  a  proceeding  instituted  by  an  executor,  the 
latter  sought  to  off-set  a  judgment  against  the  applicant,  recovered  by  C.  B. 
and  assigned  to  the  executor:  Held,  that  as  the  judgment  for  costs  was  in 
terms  against  the  executor  in  his  representative  capacity,  it  must  abide  the 
course  of  distribution  of  the  estate.  The  judgment  purchased  by  the  execu- 
tor belongs  to  him  individually.  To  authorize  a  set-off,  the  debts  must  be 
mutual,  and  must  be  due  to  and  from  the  same  persons  in  the  same  capacity; 
and  it  is  against  sound  policy  to  permit  executors  to  buy  up  claims  against 
creditors  of  the  deceased,  for  the  purpose  of  obtaining  a  set-off  in  equity. 
DudUj/  V.  Qriswold,  2  Brad.  24. 
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Seo.  1618.  (§221.)  When  no  compensation  is  provided 
'    Tiy  the  will,  or  tlie  eiecntor  renoonces  all  claim  thereto,  he 


1818.  When  no  compensation  is  provided  by  the  will, 
or  the  ezecntor  renounces  all  claim  thereto,  he  mnet  be 
allowed  commissions  apon  the  amount  of  the  whole  es- 
tate accoanted  for  by  him,  as  follows :  For  the  fiist 
thoQBand  dollars,  at  the  rate  of  seven  per  cent. ;  for  all 
above  that  sum,  and  not  exceeding  ten  thousand  dollars, 
at  the  rate  of  five  per  cent. ;  for  all  above  that  sum  ut 
the  rate  of  four  per  cent. ;  and  the  same  commissioo 
most  be  allowed  administrators.  In  all  cases,  such  far- 
ther allowance  may  be  made  as  the  Probate  Judge  may 
deem  just  and  reasonable,  for  any  extraordinary  service. 
The  total  amount  of  such  allowance  must  not  exceed 
the  amonnt  of  commissions  allowed  by  this  section; 
and  that  public  administrators  shall  receive  the  same 
compensation  and  allowances  as  are  allowed  in  this  title 
to  other  administrators.  (Approved  24th  March,  1874. 
In  effect  May  23th,  1874.) 

An  act  concerning  service  of  summons  apon  absent 
defendants  by  publication,  approved  March  16th,  1872, 
is  repealed.     (In  effect  March  20th,  1874.) 

The  Probate  Court  ahonld  not  allow  an  adminiatrator  fees  or  cod- 
miaBioos  for  prop«Tt;  which  doea  not  come  into  hia  bands,  bat  vhicb 
ia  in  the  poaseasioD  of  other  partiea  who  claim  title  to  it,  adTereel;  to 
the  estate,  even  though  it  it  Appraised  and  incladed  in  the  inTeatoij. 
Estate  of  Simmona,  43  Cal.  543.  Aa  afToiding  a  basis  tor  the  allowuioe 
of  sdministtatoTs'  commissions,  the  Talne  of  the  estate,  which  has  been 
taken  into  posxeBBion,  and  baring  been  in  posseaaioD,  has  been  so- 
oonnted  for,  is  alone  to  be  regarded.    Eatate  of  Simmons,  43  Cal.  S43. 


miwionB  thereon.     Writs,  Fargo  <6  Co.  v.  Robioion.  13  Cal.  133. 

An  eiecDtoT  or  administrator  ia  entitled  to  thecommiaaion  allowed  by  Uw, 
uol  merely  upon  that  portion  of  the  eatate  which  bae  been  appraised,  bnt 
■ipon  the  whole  estate  administered,  the  statnte  albwing  commiaaions  on  the 
liuiDnntof  the"appraiaed  Talue  "  of  the  estate,  intended  to  embrace  the 
wlijle  estate  admiuiatered;  bnt  the  aUowance  to  the  eiecnlor  or  adin-just™- 
torof  hiH  oomraisaions  can  only  be  made  upon  final  settlement,  snd  are  to 
1,0  i  credit  to  him  as  of  thai  date.     Emaniitl  v.  Norcvm,  7  How.  Misn.  150. 

An  adrainiatrtitor  must  eiLibit  vouchers  on  aeltlement  to  ealablish  his  con- 
duct and  rights  in  regard  to  all  alleged  liftbilitita  of  the  eatate,  eicept  as  to 
the  ordinary  oommissiona  which  the  law  aUows  him.    In  order  to  do  this,  if 
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he  seeks  greater  compensation  than  the  commissions,  or  has  to  incnr  ex- 
penses in  managing  the  property,  he  should  present  his  account  therefor, 
and  have  the  same  allowed  hy  the  chief  justice  as  a  liability  against  the 
estate,  same  as  any  other  claim;  and  when  so  presented  and  allowed,  it  can 
only  be  attached  by  creditors  or  heirs  in  the  same  manner  as  other  claims. 
Davenport  y.  Lawrence,  19  Texas,  317. 


AETICLE  n. 

ACCOUNTING  AND  SETTLEMENTS  BY  EXECUTORS  AND  ADMINIS- 

TBATOBS. 

Section  1622.  To  render  an  exhibit  of  receipts  and  disbursements,  and 

claims  allowed. 

1623.  Citation  to  account  at  third  term. 

1624.  Petition  for  citation  to  render  final  or  other  account. 

1625.  Citation  to  account  on  application. 

1626.  Objections  to  account,  who  z&ay  file. 

1627.  Attachment  for  not  obeying  citation. 

1628.  To  render  accounts  at  expiration  of  term. 

1629.  Executor  to  account  after  his  authority  revoked. 

1630.  Revoking  authority  of  executor,  when. 

1631.  To  produce  and  file  vouchers,  which  remain  in  court.  • 

1632.  Vouchers  for  items  less  than  twenty  dc^lars,  when  excepted. 

1633.  Day  of  settlement  to  be  appointed,  and  must  give  notice 

thereof. 

1634.  Final  settlement,  partition  and  distribution  may  be  made  at 

same  time.    Postponing  order  ij  notice. 

1635.  Interested  party  may  file  exceptions  to  account. 

1636.  All  matters  may  be  contested  by  the  heirs.    Hearing  may  be 

postponed. 

1637.  Settlement  of  accounts  to  be  conclusive,  when  and  when  not. 

1638.  Proof  of  notice  of  settlement  of  accounts. 

Sec.  1622.     (§222.)    At  the  third  term  of  the  court  after  to  rejd«- 
his  appointment,  and  thereafter  at  any  time  when  required  ^^^^*" 
by  the  court,  either  upon  its  own  motion  or  upon  the  appli-  Jja^m? 
cation  of  any  person  interested  in  the  estate,  the  executor  »*>°^'^ 
or  administrator  must  render,  for  the  information  of  the 
court,  an  exhibit  under  oath,  showing  the  amount  of  money 
received  and  expended  by  him,  the  amount  of  all  claims 
presented  against  the  estate  and  the  names  of  the  claimants, 
and  all  other  matters  necessary  to  show  the  condition  of  its 
affairs. 

Statutes  of  1851,  p.  477,  $  222. 

See  OarvDOod  v.  Oarwoodf  29  Oal.  614;  and  Tompkii^s  v.   Weeks,  2G  Gal 
60,  cited  under  section  1626,  post, 
13 
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See  Afatiraic  t.  ilcGlynn,  26  Cal.  420,  cited  nnaer  Bcction  1621,  post. 

See,  also.  Bush  t.  Lindsey,  Julj  Term,  1873  (Cal.  Sup.  Ct.),  cit«d  mider 

sectiou  1353,  a?ile. 

Aocotmt,  ■vr'bAt  to  coataln. — The  acconnt  of  proceedingE  required  of  an 
executor  or  ndminiglTator  maet  be  Bucti  an  account  aa,  when  Tendered,  may 
be  flnallf  settled.     7n  re  Jams,  1  Kedf.  But,  Bep.  263. 

The  account  must  state,  aa  part  of  the  eiecutor's  proeeedings,  when  the 
inventor;  waa  filed,  Then  the  advert  JBcments  for  claims  weie  published, 
vbnt  cloiiDB  were  allowed,  what  disputed  and  what  rejected  by  ihe  eiecntor, 
and  the  time  and  manner  in  which  they  were  rejected  or  disputed;  what 
snits,  if  anj,  have  been  commenced  on  such  disputed  or  rejected  claima; 
which  of  them  have  been  determined,  and  how;  and  which  are  pending,  and 
the  amount  claimed;  also,  what  clnima  have  bten  presented  and  allowed 
since  the  expiration  of  the  advertisement  (or  cliumB.  If  no  sncti  claima  have 
been  rejected  or  dispnted  and  no  anits  comiaenced,  it  must  be  bo  stated. 
All  these  things  are  esBenlial  in  the  account,  i  It  is  material,  also,  that  the 
character  of  the  debts  paid  or  allowed,  or  preaenled,  Hhonld  he  stated — that 
is,  whether  judgments  docketed,  e(«,,  or  debts  of  an  inferior  class.     Ibid. 

The  executor  must  first  charge 'h:nidelf  with  the  amount  of  the  inventory; 
then  with  "  the  increase  "  o(  the  inventory  for  any  cause,  whether  direct  or 
indtiect.  whether  it  be  the  increase  of  the  flock,  from  interest,  from  selling 
at  a  higher  price  than  the  appraised  value,  or  it  be  the  increase  from  any 
property  not  embraced  in  the  inventory.  If  there  is  no  increase,  that  (act 
mnat  be  stated.  He  may  credit  himself  for  articles  loal  or  perished,  stating 
the  cause  of  Ihe  loss;  with  the  decrease,  and  wilh  debts  due  the  estate  not 
collected,  stating  the  facta  jnstifyiug  the  credit  given;  wilh  the  fnuer«l 
cbarges  and  expenses  of  administration;  with  moneys  paid  to  creditore, 
naming  them;  and  then  with  payments  to  legatees  and  next  of  kin.  He 
must  state  the  ages,  cundilion  in  life  of  females,  of  legatees  and  next  of  kin ; 
and  if  any  are  minors,  the  fact  must  be  stated,  and  whether  they  have  guar- 
dians; and  if  so,  their  names,  residences,  and  how  appointed.  He  must  also 
produce  vouchers  supporting  each  payment,  or,  in  case  of  claims  under  f  20, 
in  lieu  of  vouchers,  bis  own  oath  of  payment.    Jhid. 

Jndgmen):  after  acooumting.— Where,  on  an  acconnting  by  the  adminis- 
ttator,  it  appeared  that  there  were  assets  of  the  estate  sufficient  to  satisfy  a 
judgment  obtained  against  the  administrator  for  l^al  services  rendered  ill 
the  administration,  and  to  pay  all  other  probable  expenses  of  the  admioift- 
tratiun,  although  not  enough  to  pa;  more  than  a  proportion  of  all  the  debts: 
Jltld,  that  a  decree  will  be  granted  that  Ihe  administrator  pay  out  of  the 
estate  the  amount  of  the  judgment,  with  interest  and  coste.  CoicUi  v. 
Thompson,  1  Bedf.  Sur.  Hep,  490. 

In  order  to  make  the  judgment  a  "debt"  against  the  estate  within  the 
meaning  of  the  statute  so  that  it  must  abate  with  the  other  debts  due  from 
the  estate  in  consequence  of  the  dtficiency  of  assets,  it  would  be  necessary 
that  the  services  for  which  the  judgment  was  obtained  should  have  been  ren- 
dered to  the  testator  in  bis  lifetime.     Jbid, 

Estoppel  of  heir.— An  heir  at  law,  who,  upon  an  accounting  of  the  ad- 
roinistratoc,  knowingly  receives  from  the  court  in  which  such  acconnting  is 
had  a  certain  sum  as  his  share  of  the  proceeds  of  land  sold  by  such  admin- 
istrator, is  estopped  in  equity  from  denying  the  validity  of  the  sale.  In  re 
Place,  1  Bedf.  Bur.  Bep.  276.  • 
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Conient  of  infant  heirs  not  binding. — The  consent  of  infant  heirs 
cannot  be  made  the  gronnd  of  any  order  which  may  prejudice  their  rights. 
Thus,  the  written  consent  of  the  heirs  (two  of  whom  are  infants),  that  an 
outstanding  mortgage  on  a  farm,  devised  by  the  testator  to  the  widow,  should 
be  paid  out  of  the  personal  estate,  or  that  the  widow  should  have  the  use  of 
a  certain  sum  of  money  during  her  pleasure,  is  invalid,  and  does  not  relieve 
the  widow  from  her  liability,  as  executrix,  to  account  therefor.  8coU  y. 
MomU,  1  Redf .  Sur.  Rep.  431. 

Sec.  1623.     (3223.)    If   the  exemitor  or  administrator  citation  to 

^BMMBMMBMMaww— —  1  ti  'i      i   il       ii  •    1  i  f  n  i     i1       iiiiii^ijim. 


Bnd  of  Section  1623,  Page  195. 

The  Probate  Court  has  no  authority  to  cite  the  administrator  of  an 
administrator  to  settle  the  account  of  his  intestate  with  the  estate  of 

which  he  was  the  administrator.    Bush  v.  Lindsey,  44  Cal.  121.  3  to 

final 

jmsmmt  ms  pmmoB  so  tme  ptotiMe  jwige,  praying  tnat  tne  account. 
executor  or  administrator  be  required  to  appear  and  render 
such  exhibit,  setting  forth  the  facts  showing  that  it  is  neces- 
sary and  proper  that  si:^ch  an  exhibit  should  be  made. 

Statutes  of  1851,  p.  477,  $  224. 

A  proceeding  commenced  by  the  creditor  of  an  estate  in  the  probate  court 
to  compel  an  executor  to  render  an  account  and  to  obtain  a  decree  requiring 
the  executor  to  pay  the  claim  of  the  creditor,  is  in  the  nature  of  an  action 
for  the  recovery  of  the  money  which  the  executor  has  in  his  hands  and  to 
which  the  creditor  is  entitled,  and  a  decree  in  such  proceeding  against  the 
executor  is  a  judgment.     Magravo  v.  McGlynn,  26  Cal.  420. 

A  decree  made  by  the  probate  court  requiring  an  executor  to  pay  over  to 
creditors  or  legatees  money  in  his  hands,  may  compel  the  payment  of  the 
kind  of  money  receiyed  by  the  executor.    Ibid. 

The  probate  court  may  require  an  executor  in  his  account  to  state  the  kind 
of  money  received  by  him  from  the  proceeds  of  the  estate.    Ibid. 

A  person  not  having  a  demand  against  the  estate  of  a  deceased  person 
cannot  have  an  order  for  a  compulsory  accounting  against  an  executor.  Es- 
tate of  Cohn,  1  Tucker's  Sur.  Bep.  244. 

Sec  1625.  (g  225.)  ,  If  the  judge  is  satisfied,  either  froin  citation  to 
the  oath  of  the  applicant  or  from  any  other  testimony  J^uJIition. 
offered,  that  the  facts  alleged  are  true,  and  considers  the 
showing  of  the  applicant  sufficient,  he  must  direct  a  cita- 
tion to  be  issued  to  the  executor  or  administrator,  requiring 
him  to  appear  at  some  day  to  be  named  in  the  citation, 
which  must  be  during  a  term  of  the  court,  and  render  an 
exhibit  as  prayed  for. 

Statutes  of  1851,  p.  477,  $225. 
See  sections  415,  ante,  and  1707,  post,  and  cases  cited  there.  ~ 
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■  Sec.  1626.  (§226.)  When  an  exhibit  ia  rendered  by  an 
esecutor  or  administrator,  any  person  interested  may  ap- 
pear and,  by" objections  in  writing,  contest  any  account  or 
statement  therein  contained.  The  court  may  examine  the 
executor  or  administrator,  and  if  he  has  been  guilty  of  neg- 
lect, or  Las  wasted,  embezzled  or  mismanaged  the  estate, 
his  letters  mast  be  revoked. 

StatQtes  of  1851,  p.  477,  i  226. 

Wbo  aukj  objoot.— The  right  to  appear  in  a  prabate  conrt  and  contest 
the  account  of  an  adminiHtraloT  ia  restricted  to  persona  who  ore  inteieeted  in 
the  estate.     Ganoood  t.  Oarumod.  29  Cal.  611. 

However  remote  or  contingent  the  interests  of  a  person  may  be,  vho  asks 
to  be  allowed  to  conlesi  an  adminiatratoi's  accoont,  his  right  to  conteat 
sboald  not  be  denied.    Ibid. 

Creditor. — A  creditur  of  a  deceased  person  is  interesfed  in  bin  estate,  and 
is  eotilled  to  appear  in  the  probate  court  and  file  objeclions  in  writing  to  tha 
accnant  of  an  adminiatrator  and  to  conteat  the  same.  Tompldns  v.  Wetka,  ' 
'J6  Cal.  50. 

Where  the  contestants  to  an  administrator's  accoont  stated  in  Iheir  excep- 
tions that  thejr  were  creditors  of  the  deceased,  and  thej  were  allowed  to  con- 
test by  the  probate  court,  and  the  administrator  appealed,  bnt  the  transcript 
did  not  show  that  any  proof  was  introdnced  ou  the  sobject  of  their  being 
creditors,  the  presumptiun  ia  that  the  probate  court  acted  conectly.    ibuf. 

If  there  is  a  reasonable  doubt  as  to  whether  a  person  who  applies  to  be 
allowed  to  contest  the  account  of  an  administrator  has  any  interest  in  tlie 
estate,  that  doubt  shonld  be  resolved  in  favor  of  the  applicant.  Qaruiood  v. 
OariBood,  29  Cal.  5U. 

The  probate  court  is  not  bound  by  the  statement  in  a  petition  of  an  appli- 
cant to  oonteat  an  admlmstrator's  account,  that  he  has  an  inli^rest  in  the 
estate,  but  may  take  testimoDy  ae  to  whether  lie  haa  any  jnlerest.     tlnd. 

An  administrator  must  prosecute  the  setllevaent  of  an  estate  with  all  raft- 
Bonable  diligence.     WaUs  v.  Wolktr.  37  Cal.  424. 

IiagatM). — A  legatee,  who  has  been  represented  by  counsel  at  the  allow- 
ance of  accounts  against  the  estate,  will  not  be  allowed,  after  a  lapse  of  tioie, 
to  come  in  and  have  (he  allowance  set  aside  on  a  mere  general  averment  of 
newly-discuvrred  evidence.     Wiltiamsy.  Price,  11  Cal,  212. 

In  such  a  case  it  ia  not  sufSciuut  to  allege  ignorance  at  the  time  of  allow- 
ance, but  the  plaintiff  must  go  further,  and  show,  that  he  could  not,  with  the 
nsu  of  d|fe  diligence,  nnmiied  with  any  negligence  on  his  part,  have  mode 
himself  acquainted  with  or  ascertained  the  eiiBttnce  of  the  fact.     Ibid. 

A  general  averment  of  such  diligence  will  not  do.  The  bill  should  state 
how  and  why  the  facts  could  Dot  have  been  discovered  at  the  time.    Ibid. 

It  Sec.  1627.  (§227.)  If  any  executor  or  administrator 
neglects  or  refuses  to  appear  and  render  an  exhibit,  after 
having  been  duly  cited,  an  attachment  may  be  issued  against 
him  and  suuh  exhibit  enforced,  or  his  letters  may  be  revok- 
ed, in  the  discretion  of  the  court. 

SUtutesof  1651,  p.  477,  $227. 
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The  authority  of  the  probate  court  to  enforoe  obedience  to  an  order 
requiring  an  executor  to  render  a  full  account  of  his  administration  is 
undoubted.  The  account  vhich  an  executor  or  administrator  is  required 
to  render  in  such  a  case,  m\ist,  among  other  things  show  what  is  th^  amount 
of  money  in  his  hands  belonging  to  the  estate,  and  if  it  be  a  matter  of 
interest  to  those  beneficially  concerned  it  is  competent  for  the  court  to 
require  a  specification  of  the  kind  of  money  received.    Jfagravo  y.  McOlynn^ 


Page  197. 

1628.  TTOhin  thirty  days  after  the  expiration  of  the 
time  mentioned  m  the  notice  to  creditors  within  which 
claims  mnst  be  exhibited'',  every  execntor  or  adminis- 
trator mnst  render  a  full  account  and  report  of  his 
administration.    If  he  fails  to  present  his  Lount,  Oie 
court  or  judge  must  compel  the  rendering  of  the  account 
by  attachments,  and  any  person  interested  in  the  estate 
may  apply  for  and  obtain  an  attachment;  but  no  attach- 
ment must  issue  unless  a  citation  has  been  first  issued 
served  and  retnmed,  requiring  the  executor  or  adminisl 
toator  to  appear  and  show  cause  why  an  attachment 
should  not  issue.    Every  account  must   exhibit   all 
debts  which  have  been  presented  and  allowed  duriuK 
the  period  embraced  in  the  account.     [Approved  March 
II,  lOYo — ninety  days.] 

See  XOUJTCtVD  T.  MCfftffWif  WS  Uai.  4911,  Clieu  uuuex  pAovvuAA'^  0««v«*««^. 

*  A.n  annual  account  of  an  administrator  is  not  conclusive  even  as  against 
the  heirs  and  creditors,  except  as  to  such  items  as  are  included  in  it  and 
actually  passed  upon  by  the  probate  court.     Walls  v.  Walker,  37  Cal.  424. 

On  an  appeal  from  a  decree  of  the  probate  court  made  upon  a  final  ac- 
counting and  settlement  of  an  administrator's  accounts,  thts  petition  and 
account  filed  with  the  view  to  a  final  settlement,  are  a  part  of  the  record  to 
be  used  on  appeal,  without  being  made  so  by  a  bill  of  exceptions  or  state- 
ment.    Estate  of  Isaacs,  30  Cal.  105. 

The  testator,  at  the  time  of  his  death,  was  domiciled  in  Connecticut,  in 
which  State  his  will  was  admitted  to  probate.  The  executor  afterwards  ob- 
tained letters  ancillary  here  to  reach  effects  in  this  State :  Held,  that  the 
executor  could  be  called  upon  to  account  here  only  for  such  assets  as  the 
testator  left  in  this  State,  and  which  were  here  at  the  time  the  letteis  ancil- 
lary were  granted.    Lynes  v.  Coley,  1  Bedf.  Sur.  Bep.  405. 

The  accounting  of  the  executor  here  is  to  be  carried  no  further  than  may 
be  necessary  to  enable  our  own  citizens  to  secure  their  claims  out  of  assetd 
situate  within  our  own  jurisdiction;  after  which,  and  the  payment  of  ex- 
penses, the  further  adminibtration  of  the  assets  is  to  be  left  to  the  jurisdic- 
tion where  the  estate  is  to  be  finally  closed.    Ibid. 

The  rent  of  a  pew  in  church  rented  by  the  widow  for  the  use  of  herself 
and  the  children,  after  the  testator's  death,  is  not  a  charge  upon  the  estate, 
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and  caoBot  be  allowed  to  her  oiv  her  accounting  aa  eiecabii.  Scott  v.  ifon^, 
1  Rfdf.  Sur,  Bep.  431. 

CbargtB  ii^itinst  an  iafact  aei^t  of  kin  for  board  made  b;  tbe  admioistra- 
trix  of  au  iiittBtate,  and  allowed  and  paid  by  ber«elf  to  bereelf,  disallowed 
on  Hual  accounting.     Ed.  o/  Ueiaiiaaey,  1  Tucker's  Sor.  Eep.  335. 

Chargea  mude  against  infanta  for  moneys  paid  and  eip«nded  for  their 
betieGt  during  aduiitUHtration  of  an  CBtate,  not  alluwed  to  the  adminibttn  tor 
and  admiiUBtratrii  where  there  bad  beeu  no  guardian  of  the  infanta.  K'i.  of 
Black,  1  Tucket's  Snr.  Kep.  144. 

See,  also,  Ord  t.  LMt,  3  Cal.  287;  and  Onqi  t.  Fabntr,  9  Cal.  G36,  cited 
under  sectiun  1585,  aide. 

»  Sec.  1629.  (g  229.)  "When  the  authority  of  an  execntor 
or  administrator  ceasea  or  is  revoked  for  any  reatiOD,  he  may 
be  citeil  to  account  before  the  probate  court  at  the  instance 
of  the  ptrson  succeeding  to  the  administratioD  of  the  same 
eHtute,  in  like  manner  ashe  might  have  been  cited  by  any 
person  interested  in  the  estate  during  the  time  he  was 
executor  or  administrator. 

statutes  of  1851.  p.  477,  $  239. 
See  caseii  cited  nnder  the  varioua  sectiona  in  Chapter  VIII,  ante. 

,,  Sec.  ItiSO.  (g  230.)  If  the  executor  or  administrator 
resides  out  of  the  county,  or  absconds  or  conceals  himself 
80  that  tha  citation  cannot  be  personally  served,  and 
neglects  to  render  an  account  within  thirty  days  after  the 
time  prescribed  in  this  article,  or  if  he  neglects  to  render 
an  account  within  thirty  days  after  being  committed  where 
the  attachment  has  been  executed,  his  letters  must  be 
revoked. 

Statutes  of  1851,  p.  478,  {  230. 

An  admin islratOT,  whose  letters  have  been  revoked  bj  the  BUTragate,  can 
be  cited  to  accaunt;  but  is  not  sabject  to  the  orders  of  the  surrogate,  other- 
wise tliau  in  the  proceedings  for  accounting.  Gooisof  Laarenoi,  1  TQcker's 
Sur.  Kep.  <ifc, 

'  Sec.  ItJSl.  (§  231.)  In  rendering  his  account,  the  ex- 
ecutor or  administrator  must  produce  and  file  Touchers  for 
all  chaijices,  debts,  claims  and  expenses  which  he  has  paid, 
which  must  remain  in  the  court;  and  he  may  be  examined 
on  oath  touching  such  payments,  and  also  touching  any 
property  and  effects  of  the  decedent,  and  the  dispositioa 
tliereof .  When  any  voucher  is  required  for  other  purposes, 
it  may  be  iTithdrawn  on  leaving  a  certified  copy  on  file;  if 
a  vouchor  is  lost,  or  for  other  good  reason  cannot  be  pro- 
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^  duced  on  the  settlement,  the  payment  may  be  proved  by 

the  oath  of  any  competent  witness. 

~j  Statutes  of  1851,  p.  478,  §  231;  1861,  p.  647,  J  78. 

j  If,  in  an  annual  account  of  an  administrator,  certain  charges  are  rejected 

Q  because  the  necessary  vouchers  are  not  produced,  the  administrator  may  in- 

^'  elude  them  in  a  subsequent  account,  and  by  producing  Touchers-  haye  them 

allowed.     WaUs  v.  Walker,  37  Cal.  424. 
^  An  executor  derives  his  authority  from  ike  will',  and|  is  authorized  to  take 

charge  of  the  estate  before  he  qualifies,  and  the  expenses  which  he  incurs  in 

taking  care  of  it  before  qualifying,  are  a  charge  upon  it.  Emanuel  v.  Korcum, 

7  How.  Miss.  150. 
See,  also.  Gray  v.  Palmer,  9  Cal.  426,  cited  under  section  1585,  ante. 


Sec.  1632.  (g  232.)  On  the  settlement  of  his  account  vouchers 
he  may  be  allowed  any  item  of  expenditure,  not  exceeding  le^s  tb^ 
twenty  dollars,  for  which  no  voucher  is  produced,  if  such  ei<ipted° 
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1684.  If  the  account  mentioned  in  the  preceding  sec- 
tion be  for  a  final  settlement,  ^^and  a  petition  for  the  final 
distribution  of  the  estate  be  filed  with  said  account'^ 
the  notice  of  the  settlement  must  state  those  facts, 
which  notice  must  be  given  by  posting  a  publication  as 
the  court  may  direct,  and  for  such  time  as  may  be  or- 
dered. On  the  settlement  of  said  account,  distribution 
and  partition  of  the  estate  to  all  entitled  thereto  may  be 
immediately  had,  without  further  notice  or  proceedings. 
[Approved  March  11,  1876 — ninety  days.] 

Page  199. 

1684.  If  the  account  mentioned  in  the  preceding  sec- 
tion be  for  a  final  settlement,  and  the  estate  be  ready 
for  distribution,  the  notice  of  the  settlement  must  state 
those  facts,  and  must  be  served,  published,  or  waived 
in  the  same  manner  as  provided  in  section  1539  of  this 
Code  relating  to  sales  of  property;  and,  on  confirmation 
of  the  final  account,  distribution  and  partition  of  the 
estate  to  all  entitled  thereto  may  be  immediately  had, 
without  further  notice  or  proceedings.  If,  from  any 
cause,  the  hearing  of  the  account  or  the  partition  and 
distribution  be  postponed,  the  order  postponing  the 
same  to  a  day  certain  is  notice  to  all  persons  interested 
therein. 
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the  account  or  the  partition  and  distribatiou  is  postponed, 
the  order  postponing  the  same  to  a  day  certain,  is  notice  to 
all  persona  interested  therein. 

Hon.— The  Dnilce  of  potlpoDemcnt  DHd  sot  b*  Kmd  on  the  pKtle*  Inlogalsd.    Tbe 

monflctoriuilpoDnmuittaidijicarUinLa  lufflciant  doUu  inlUett. 

ijt™^        Sec.  1635.     (|  234.)     On  the  day  appointed,  or  any  snb- 

a'aTS"'    8^1"^°*  ^'^y  ^o  ■which  the  hearing  may  be  postponed  by  the 

•«™"*-      conrt,  any  person  interested  in  the  estate  may  appear  and 

file  his  exceptions  in  writing  to  the  account,  and  contest  the 


Seeai 


Statutes  of  1851,  p.  478,  (234. 
iiU,  and  cited  cases  there. 


However  temol*  or  contingent  the  interest  of  a  person  may  be  who  asks 
to  be  allowed  to  contest  on  administrator's  account,  hia  right  to  contest 
shonid  not  be  denied.     Oarwiood  v.  Oaneaod,  29  Cal.  G14. 

See  £9faf<  of  laaaca,  30  Cal.  105,  cited  under  aeclion  16:^,  ante. 

aiTb!!^-     S'^- 1636.    (gg2;<5,  236.)    All  matters,  including  allowed 

OA^bi     claims  not  passed  upon  on  the  settlement  flf  any  former 

account,  or  on  rendering  an  exhibit,  or  on  making  a  decree 

of  sale,  may  be  contested  by  the  heii^,  for  cause  shown. 

2^jje      The  hearing  and  allegations  of  the  respective  parties  may 

patpoDsd.  te  postponed  from  time  to  time,  when  necessary,  and  the 

court   may  appoint  one  or  more  referees  to  examine  the 

accounts  and  make  report  thereon,  subject  to  oonErmation ; 

and  may  allow  a  reasonable  compensation  to  the  referees, 

to  be  paid  out  of  the  estate  of  the  decedent. 

Statntesof  1851.  p.  478.  ^$235-6;  I84SI,  p.  617.  $$80-1. 
NoTK.— The  greatiT  portion  or  iFctloa  23S  la  omitted,  inuoiach  u  oos  ucUon  proTldea 


Bee  tiections  1716  and  1718,  post. 

See,  also,  decisioiia  under  Eectiona  1537  and  1626,  ante. 

See,  alao,  WaUsy.  Walker,  37  Cat. 426,  cited  under  section  h 


:8,  anU. 
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If,  in  an  annnol  account  of  an  administrator,  certain  chaT^ea  are  rejected 
because  the  necesaary  vouchers  are  not  produced,  tbo  adminiBtrator  ma; 
include  them  in  a  subaequent  account,  and  b;  producii^  Touchers,  have 
Ihemallowed.     Wallay.  Waiter,  37  Cal .  424. 

'Where  there  ia  a  conflict  of  testimony  as  to  certain  papnents  alleged  to 
have  been  made  to  the  widow  by  the  executor,  and  no  vouchers  are  produced: 
Held,  that  anch  payments  will  not  be  allowad.  Lynea  y.  CoUy,  1  Bedf.  Snx. 
Bep.  405. 

When  an  executor  or  administrator  applies  for  a  Snal  settlement,  the  snr~ 
rogate,  after  the  account  has  been  rendered,  is  authorized  to  adjust  and  settle 
the  same.    And  for  this  purpose,  any  person  interested  in  the  estate  maji 
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surcharge  or  falsify  the  account;  and  witnesses  may  then  be  examined  in 
relation  to  the  matters  in  dispute  between  the  parties.  And  in  such  cases, 
the  surrogate  may  refer  the  accounts  to  an  auditor,  or  auditors,  to  examine 
and  report  thereon.     WesUrveU  v.  Qregg,  1  Barb.  Chan.  469. 

Where  a  distributive  share  of  the  estate  of  a  decedent  belongs  to  a  married 
woman,  the  petition  to  the  surrogate,  asking  for  the  payment  of  such  dis- 
tributive share,  must  be  presented  in  the  joint  names  of  such  married  woman 
and  her  husband,  and  not  in  the  name  of  the  husband  alone.    Ihid, 

Upon  proceedings  before  the  surrogate,  against  an  executor,  to  compel  the 
rendering  of  an  account  by  him,  the  executor  should  be  permitted  to  verify 
his  account  by  his  oath.  And  for  the  protection  of  the  rights  of  others,  the 
surrogate  should  in  all  cases  require  such  account  to  be  rendered  on  oath. 
Ihid. 

An  order  may  be  granted  by  a  surrogate,  after  the  expiration  of  eighteen 
months  from  the  time  letters  of  administration  are  issued,  that  the  executor 
or  administrator  render  an  account  of  his  proceedings,  upon  the  application 
of  a  creditor,  legatee,  or  next  of  kin  of  the  decedent.  Or  such  an  order  may 
be  made  by  the  surrogate  ex  officio  without  any  application  by  a  party  inter- 
-°*^f1  in  tha —*''*-     '^-niOM^ti   Fhttfr   1  Brad.  Chan.  485. 
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1687.  The  Bettlement  of  the  account  and  the  allow- 
ance thereof  by  the  Court,  or  upon  appeal,  is  conclu- 
sive against  all  persons  in  any  way  interested  iil  the  es- 
tate, saving,  however,  to  all  persons  laboring  under  any 
legal  disability,  their  right  to  move  for  cause  to  reopen 
and  examine  the  account,  or  to  proceed  by  action 
against  the  executor,  or  administrator,  either  individu- 
ally or  upon  his  bond,  at  any  time  before  final  distribu- 
tion ;  and  in  any  action  brought  by  any  such  person, 
the  allowance  and  settlement  of  the  account  is  prima 
facie  evidence  of  its  correctness. 

The  presentation  of  an  account  of  the  affairs  of  a  partnership  and  of 
a  claim  against  the  estate,  by  the  surviving  partner  of  a  deceased  per- 
son, made  to  the  administrator,  and  an  allowance  of  the  same,  and  a 
final  settlement  of  the  administrator's  account  by  the  Probate  Court, 
are  a  bar  to  an  action  afterward  brought  against  the  surviving  partner 
to  settle  the  copartnership  affairs  under  the  claim  that  the  account  ren- 
dered was  fraudulent.    Eingsley  v.  MiUer,  45  Cal.  95. 

ment  in  the  probate  court,  he  may  totally  disregard  such  proceeding  or  set- 
tlement.   Ibid. 

The  final  account  of  an  administrator  has  not  the  conclusive  effect  of  a 
judicial  sentence  between  the  administrator  and  the  distributees  of  the  estate, 
and  does  not  bar  them  from  proceeding  in  chancery  to  open,  falsify  and  sur- 
charge the  account  upon  sufficient  grounds.  Vtriner  v.  McMurran,  1  Free- 
man's Chan.  MisB.  136. 


.t 
to 
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AgalUBt  wbom  conoltuWfl.^-A  legatee  vho  has  been  repiRseuted  bj 
connsel  at  the  allovaooe  of  acconnta  agaiUHt  the  estate,  Hill  not  be  &llu««d, 
after  a  lapse  of  time,  to  ootae  \a  aad  have  the  allawiuice  set  aside  on  a  mete 
geneial  aTsnueat  of  newly-discovered  evidence.  tViiliatnt  «■  Frioe,  11  Cil. 
212. 

Qutrr.;  Where  one  of  seTeral  eiecntoTS  filps  a  separate  occonnt  in  which 
the  exietence  of  his  co^iecntor  is  entirely  ignored,  and  the  latter  does  not 
appear  and  coaseqnently  iakea  no  patt  in  the  proceeding*,  wbetber  he  is 
included  among  the  persons  described  in  the  two  hundred  and  thirty-se Tenth 
section  of  the  probate  act.  agaiiiBt  whom  the  settlement  and  (Jlowanoe  c< 
the  account  is  there  declared  to  be  conclnsive.     Hope  t.  Jones,  24  Cal.  B9, 

Beclion  237  of  the  act  provider  that  the  settlement  oT  the  aoconnt  and  the 
alliiwiince  thereof  by  the  court  and  upon  appeal  shall  be  conclasive  e^net 
■11  persons  in  any  way  interested  in  the  eelate,  saving,  however,  to  peFBons 
laboring  under  any  legal  disability,  their  right  to  pri>ceed  against  the  exeea- 
tor  or  administrator  and  his  sureties  within  two  years  after  the  removal  of 
their  disabilities;  and  in  any  sctiun  brought  by  them  the  allowance  and  Mt- 
tlement  of  the  acconnt  shall  be  deemed  presumptive  evidence  of  its  correct, 
uess.  BacmiiUU'r.  Be^uma,  36  Cal.  6a I;  see,  also,  EstaU  of  Isaacs,  30  CaL 
105. 

Upon  an  appliuatioii  to  open  a  decree  on  sccoanting,  error  or  fraud  must 
be  clenrly  showD,  the  laitse  of  time  muat  be  explained,  and  the  application 
must  be  generally  meritorions.     Estate  of  Tottm,  1  Tucker's  Snr.  Bep.  115. 

The  correctness  and  effect  of  a  settlement  by  on  administrator  with  &  pro- 
bate judge,  cannot  be  assailed  in  a  collateral  action;  especially  where  there 
is  no  basis  therefor  laid  in  the  pleadings.    BarUta  v.  SUvtnKm,  40  Iowa. 

K. andM^bein^nrtna^.  M.  died,  and  K..  in  BoiiUn-  n—  -<*■  ■        '  ■' 


Bnd  of  Button  1638,  Trngp  302. 
-  1839.  -Whenever  it  appears  to  the  Courton  anyJ^f*"-- 
ma  of  an  application  for  the  sale  of  real  property,  that 
it  would  be  for  the  interest  of  the  estate  that  peisoo^ 
property  of  the  eaUte.  or  some  part  of  anch  proper^ 
ahonld  be  first  sold,  the  Court  may  decree  the  wle  of 
such  personal  property,  or  any  part  of  it.  and  the  a^e 
thereof  shall  be  cooducted  in  the  same  manner  as  if  U« 
application  had  been  made  for  the  sale  of  such  personal 
property  in  the  first  instance. 

1640.  Pending  the  settlement  of  any  estate  on  the 
petition  of  any  party  interested  therein,  t^e  Probate 
Court  may  order  any  moneys  in  the  hands  of  the  erecu- 
tors  or  administrators  to  be  invested  for  the  benefit  of 
the  estate  in  securities  of  the  United  States  or  of  tbiB 
State.  Such  order  can  only  be  made  after  publication 
of  notice  of  the  peUtion  in  some  newspaper  to  be  desig- 
nated by  the  Judge. 
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ARTICLE  III. 
THE  PAYMENT  OF  DEBTS  OF  THE  ESTATE. 

Section  1643.  Order  in  which  debts  to  be  paid. 

1644.  Where  property  ineuflioient  to  pay  mortgage. 

1645.  Estate  insafficieut,  a  dividend  to  be  paid. 

1646.  Funeral  expenses  and  expenses  of  lust  sickness. 

1647.  Order  for  payment  of  debts  and  discharge  of  the  executor  or 

administrator. 

1648.  Provision  for  disputed  and  contingent  claims. 

1649.  After  decree  for  payment  of  debts,  executor  personally  liable 

to  creditors. 

1650 .  Claims  not  included  in  order  for  payment  of  debts,  how  dis- 

posed of. 

1651.  Order  for  payment  of  legacies  and  extension  of  time. 

1652.  Final  account,  when  to  be  made.  , 

1653.  Neglect  to  render  final  account,  how  treated. 

Sec.  1643.     (§239.)    The  debts  of  the  estate  subject  to  S^^^J'^ebt. 
the  provisions  of  section  twelve  hundred  and  five,  must  be  *^  ^  p*^*- 
paid  in  the  following  order: 

1.  Funeral  expenses. 

2.  The  expenses  of  the  last  sickness. 

3.  Debts  having  preference  by  the  laws  of  the  United 
States. 

4.  Judgments  rendered  against  the  decedent  in  his  life- 
*time,  and  mortgages,  in  the  order  of  their  date. 

5.  All  other  demands  against  the  estate,  (a) 

Statutes  of  1851,  p.  479,  $239. 
See  Estate  of  Woodworth,  31  Cal.  579,  cited  under  section  1563,  ante. 
See  sections  1377  and  1384,  Civil  Code,  given  in  full  in  the  chapter  on  wills 
and  testaments,  post. 


(a)^OTB. — (Code  of  civ.  Proo.) — Sec.  12C5.  lu  case  of  the  death  of  any  employer,  the 
wages  of  each  miner,  mechanic,  salesman,  clerk,  servant  and  laborer,  for  services  rendered 
within  the  forty  days  next  preceding  the  death  of  the  employer,  not  exceeding  one  hundred 
dollars,  rank  in  priority  next  after  the  foneral  expenses,  expenses  of  the  last  sickness,  the 
charges  and  expenses  of  administering  upon  the  estate,  and  the  allowance  to  the  widow  and 
infant  children,  and  mqst  be  paid  bel'ore  other  claims  against  the  estate  of  the  deceased 
person. 

(From  Political  Code.)— Bso.  37Sa.  The  probate  Judge  must  require  every  administrator 
and  executor  to  pay  out  of  the  funds  of  the  estate  all  taxes  due  from  such  estue ;  and  no 
order  or  decree  for  the  distribution  of  any  property  of  any  decedent,  among  the  heira  or 
devisees  must  be  made  until  all  taxes  against  the  estate  are  paid. 

Sec.  3639  When  a  person  is  assessed  as  agent,  trustee,  bailee,  guardian,  executor  or 
administrator,  his  representative  designation  must  be  added  to  hia  name,  and  the  assess^ 
ment  entered  on  a  separate  line  from  his  individual  assessment. 

Beo.  3642.  The  undistributed  or  unpartitioned  property  of  deceased  persons  may  be  as- 
sessed to  the  heirs,  guardians,  executors  or  administrators;  and  a  payment  of  taxes  made 
by  either  binds  all  the  parties  in  Interest  for  their  equal  proportions. 
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'Wben  sdminlatratar  to  pay  dsbti. — When  kq  adtninistrator  has  fands 
in  his  handn  over  the  elpense  of  the  fnaeral  and  Iiwt  di^knesa  of  the  intes- 
tate, and  Ibe  Bllowanea  to  his  family,  he  ehould  obtain  an  order  at  his  neit 
annual  setttement  to  apply  the  same  to  the  payment  of  debts.  Walls  t. 
Wulktr,  37  Cal.  424. 

Where  the  admin  intra  tor  under  order  of  the  probate  court,  selU  land  of 
deceased  which  is  subject  to  a  mortgage,  the  proceeds  of  sale  after  dedactJng 
the  necessary  expenses  thereof,  mnst  be  applied,  first  to  the  aatisfactioii  of 
the  mortgage,  and  the  residne,  if  any,  in  due  course  of  admin istnition. 
BslaU  o/alfurray,  18  Cal.  666. 

Oraer  of  priority  cannot  b«  changed.— Keither  the  administrator  nor 
the  probata  court  have  any  power  to  change  the  order  in  which  the  debts  of 
the  estate  are  dirrcted  to  be  paid  by  the  probate  act,  and  an  order  of  the  pro- 
bate court  made  with  the  consent  of  the  administrator,  directing  him  to  pay 
partnership  debts,  before  the  debts  of  the  estate  are  paid,  is  void,  and  if  be 
obey  the  same  he  cannot  be  allowed  in  his  account  the  money  need  antU 
all  the  debts  of  the  estate  are  paid.    Ibid. 

See,  also,  Tompkins  v.  Weekt,  '26  Cal.  50,  cited  nnder  section  1645,  pod. 

Under  onr  law  generally  the  personal  estate  which  cornea  into  the  hands 
of  the  executor  is  first  chargeable  with  the  payment  of  the  debts  of  the  de- 
ceased.   Estate  of  H-oodicorih,  31  Cai.  595. 

The  rents  end  profits  of  the  real  estate  accruing  subsequent  to  the  death 
of  the  testator,  are  not  personal  property  in  the  hands  of  the  etecator  to  be 
first  applied  to  the  payment  of  debts  in  exoneration  of  the  general  personal^. 
Ibid. 

Under  onr  law  aa  between  the  legatee  of  the  perBOsalty  and  the  devisee  of 
the  realty,  the  executor  is  not  authorized  to  appropriate  the  rents  of  the  real 
estate  which  accrued  subsequent  to  the  decease  of  the  testator,  to  the  satis- 
faction of  a  debt  of  the  deceased  secured  by  mortgage  on  the  realty  in  exon- 
eration of  tba  personalty.     Ibid. 

An  eiecul^ir  de  son  tort,  at  common  law,  thongh  his  acts  are  tor  many  pur- 
poses valid,  cannot  derive  from  such  acts  any  benefit  to  himself.  He  cannot 
retain  eBsels  to  pay  a  debt  of  his  own,  and  il  the  estate  be  inaolvent,  it  is  no 
answer  to  an  action  to  recover  the  assets,  that  he  has  paid  debts  equal  to  or 
exceeding  their  valae.    De.  la  Ouerra  v.  Packard,  17  Cal.  182. 

A  payment  in  the  dne  course  of  administration  means  the  payment  by  the 
legal  representative  of  the  deceased,  acting  under  the  orders  of  the  probate 
court,  oat  of  the  assets  of  the  estate  of  the  deceased,  and  in  the  manner  and 
order  that  other  debts  of  the  same  rank  are  by  the  probate  act  required  la 
be  paid.     Myers  v.  MoU,  29  Cal.  359. 

Inonmbrtuioes  on  realty. — An  administrator  cannot  pay  oat  the  money 
of  the  estate  to  remove  an  incnmbrance  from  the  property  of  the  estate, 
which  debt  the  estate  is  in  no  way  responsible  for.  Kstatt  of  Knight,  12  Cal. 
200. 

He  is  to  take  care  of,  manage  and  preserve  the  estate  committed  to  him, 
but  this  does  not  mean  ttint  he  is  at  discretion  to  pay  off  alt  iucnmbrances 
resting  on  the  property,  upon  the  notion  that  property  may  increase  in 
valne,  and  thereby  a  speculation  may  be  made  for  the  estate.     Ibid. 

Attachmsnt  lain. — If  the  defendant  die  after  the  levy  of  an  attachment 
on  his  property,  and  before  judgment,  his  death  destroys  the  lien  of  the 
attachment,  and  the  attached  property  passes  into  the  hands  of  the  ad- 
ministrator, to  be  administered  on  in  due  course  of  administration.     Xj/trs 
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* 
v.  JUotty  29  Gal.  359;  see,  also,  sections  1504  and  1506,  ante,  and  cases  cited 

there. 

Equitable  conversion. — ^Lands  ordered  in  a  will  io  he  sold  will  be  re- 
garded as  money  in  constructing  will.    PosteU  y.  PoMl,  1  De  Saussure,  173. 

It  seems,  upon  the  doctrine  of  equitable  conversion,  that  under  such  a 
will  the  whole  estate  is  to  be  considered  as  personal  estate  from  the  death  of 
the  testator,  so  that  the  rents  and  profits  of  the  real  estate  received  by  the 
executor,  and  the  proceeds  of  a  sale  thereof  made  by  him,  become  legal 
assets  in  his  hands,  for  which  he  is  bound  to  account  as  personal  estate. 
Stagg  v,  Jackson,  1  Comstock,  206. 

Sec.  1644.     (g  240.)    The  preference  given  in  the  preced-  J^^^ 
ing  section  to  a  mortgage  only  extends  to  the  proceeds  of  {J^^®°* 
the  property  mortgaged.     If  the  proceeds  of  such  property  morts*^*- 
are  insufficient  to  pay  the  mortgage^  the  part  remaining  unsat- 
isfied must  be  classed  with  other  demands  against  the  estate. 

Statutes  of  1851,  p.  479,  $  240. 
Compare  sections  1493  and  1500,  ante. 

Sec.  1645.     (g  241.)    If  the  estate  is  insuflicient  to  pay  f^J^'J-  ^ 
all  the  debts  of  any  one  class,  each  creditor  must  be  paid  a  Jj'^^J*  *^ 
dividend  in  proportion  to  his  claim;  and  no  creditor  of  any 
one  class  shall  receive  such  payment  until  all  those  of  the 
preceding  class  are  fully  paid. 

Statutes  of  1851,  p.  479,  $241. 
Compare  with  section  1648,  post. 

Neither  the  administrator  nor  the  probate  court  have  any  power  to  change 
the  order  in  which  the  debts  of  the  estate  are  directed  to  be  paid  by  the  pro- 
bate act,  and  an  order  of  the  probate  court,  made  with  the  consent  of  the 
administrator,  directing  him  to  pay  partnership  debts  before  the  debts  of 
the  estate  are  paid,  is  void,  and  if  he  obeys  the  same,  he  cannot  be  allowed 
in  his  account  the  money  used  until  all  the  debts  of  the  estate  are  paid. 
Tonipkins  v.  Weeks,  26  Cal.  50. 

Sec.  1646.  (g  242.)  The  executor  or  administrator,  as  Funena  ex- 
soon  as  he  has  sufficient  funds  in  his  hands,  must  pay  the  expenses  of 
funeral  expenses  and  the  expenses  of  the  last  sickness,  and 
the  allowance  made  to  the  family  of  the  decedent.  He  may 
retain  in  his  hands  the  necessary  expenses  of  administra- 
tion, but  he  is  not  obliged  to  pay  any  other  debt  or  any 
legacy  until,  as  prescribed  in  this  article,  the  payment  has 
been  ordered  by  the  court. 

Statutes  of  1851,  p.  479,  $  242. 
See  note  to  section  1643,  ante. 

It  seems  that  funeral  expenses,  expenses  of  the  last  sickness,  expenses  of 
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1,  the  aUawaDce  to  the  widow  and  children,  ftod  the  eipensea 
incurred  in  the  preservHtion,  saCe  keeping,  and  managemeiit  of  the  estate-, 
hive  preference  over  a  specific  lieo.  ijreated  in  the  lifetime  of  the  decedent, 
except  when  anch  lien  ia  for  the  purchase  mone;  of  the  property  to  which 
it  iB  (ittached.     Robertaah  r.  Pa>il,  16  Teias,  473. 

Obiter. — Where  an  adminiatrator  makea  prematnre  payment  of  a  claim  and 
takes  a  bond  of  indemolt;,  sach  ti  bond  would  be  held  legal  and  binding. 
C^tmOoek  v.  Brted.  Vi  Cat.  389. 

When  an  adminiatrator  haa  fnnds  in  hie  hands  over  the  expenses  of  the 
f nneral  and  last  sicknesa  of  the  intestale,  and  the  allowance  to  his  family, 
h«  Bhonld  obtain  an  order  at  ita  next  annna'  "*■' ■-" 


p«g«206. 


debts,  M  eircum»ta.ce,  ■>'  W"'  ^  „,  '^^  ejeeator  or 
i,  Mt  ..ffloie-t  tod.  m  «»J'^^'  i„  a,  decree  the 
^mieisltato.,  the  oo.rt  ■»"■'  'I*™^,  ^t^fe  property 
e„»  to  be  p»id  to  f  "\«^^j,f  ;„„h  '  %'  OP  dietribu- 
„f  the  estate  be  exh,.nsted  ""J  ™*JX  .to'J  »«»■»'• 
tion,  s.ch  «coont  ■»»f  "^^X. to  '.  e^tiUod  to  hi.  di.- 
^d  the  exector  »' »^,7»f„;'°;  'nece..ar,  vo„che„ 
charge  on  ppod.cmg..dfil°g  ^^^^  ^^^  ^^ 

a„d  proof,  ,f  °™\  *tl  !  compUed  «th  the  decree 
„,^e.  and  that  he  1"^  '""^  ,/ 1876-i.mety day..] 
„1  the  court.  [Approved  March  11. 

„ _,— /  u«(WJity  lor  tne  nae  of  those  interegted  in  the  estate. 

Slid  it  ie  hie  dnty  to  letsin  the  money  Ihus  received  until  it  oan  be  distributed 
iu  the  manner  required  by  law.     J/a^raio  v.  McGIt/nn,  2S  Cal.  430. 

The  probate  court  may  require  an  executor,  in  his  account,  to  state  the 
kind  of  money  received  by  him  from  the  proceeds,     ibid. 

Hee,  alBo,  Fox  v.  JUlnor,  32  Cat.  126. 

When  executors  or  admiuislxators  have  sold  the  property  of  the  estate  for, 
ai:d  received  pay  in  legal  tender  notes  for  the  payment  of  creditors,  it  ia 
error  for  the  probate  court  to  order  payment  to  be  made  in  gold  coin.  Estate 
vJDtn,  39  Cal.  70. 

Sec.  1648.  (§  244.)  If  there  is  any  claim  not  dne,  or 
)-  any  contingeDt  or  disputed  claim  against  the  estate,  the 
amouiit  thereof,  or  such  part  of  the  same  as  the  holder 
would  be  entitled  to  if  the  claim  were  due,  established  or 
absolute,  must  be  paid  into  the  court,  and  there  remain,  to 
be  paid  over  to  the  party  when  he  becomes  entitled  thereto; 
or,  if  he  falls  to  establish  his  claimj  to  be  paid  over  or  dis- 
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tributed  as  the  circumstances  of  the  estate  require.  If  any 
creditor  whose  claim  has  been  allowed,  but  is  not  yet  due, 
appears  and  assents  to  a  deduction  therefrom  of  the  legal 
interest  for  the  time  the  claim  has  yet  to  run,  he  is  entitled 
to  be  paid  accordingly.  The  payments  provided  for  in  this 
section  are  not  to  be  made  when  the  estate  is  insolvent, 
unless  a  pro  rata  distribution  is  ordered. 

Statutes  of  1851,  p.  479,  $  244. 
See  Estate  of  M.  E.  Cook^  14  Cal.  130,  cited  under  next  section. 

Under  the  two  hundred  and  forty-fourth  section  of  the  statute,  a  contingent 
claim  may  bo  presented  to  the  probate  judge,  without  the  affidavit  required 
by  section  thirty-six;  and  the  effect  might  be  to  cause  the  money  to  which 
thfi  party  may  be  prospectively  entitled  to  be  paid  into  court.  But  this  does 
not  relieva  the  party  from  the  necessity  of  presenting  such  claim  to  the 
executor,  after  it  becomes  absolute,  with  the  proper  affidavit  before  he  can 
be  compelled  to  act  on  it.    Fico  y.  7>e  ki  Querra,  18  Cal.  422. 

The  statute  does  not  provide  for  the  approval  of  a  contingent  claim;  and 
where  such  a  claim  is  presented  to  the  executor  and  the  probate  judge,  and 
is  by  them  allowed,  such  allowance  does  not  give  validity  to  the  claim  as  a 
judgment  against  the  estate.    Ibid, 

See  section  1643,  anttt  and  cases  cited  there;  also,  cases  cited  under 
preceding  section. 

Sec.  1649.     (§245.)    When  a  decree  is  made  by  the  pro-  ^^J^iSt 
bate  court  for  the  payment  of  creditors,   the  executor  or  ^^[jjjj^* 
administrator  is  personally  liable  to  each  creditor  .for  hisg®^'^"^ 
allowed  claim,  or  the  dividend  thereon,  and  execution  may  cwditors. 
be  issued  on  such  decree,  as  upon  a  judgment  in  the  district 
court,  in  favor  of  each  creditor,  and  the  same  proceeding 
may  be  had  under  such  execution  as  if  it  had  been  issued 
from  the  district  court.     The  executor  or  administrator  is 
liable  therefor,  on  his  bond,  to  each  creditor. 

Statutes  of  1851,  p.  480,  $245. 

This  decree  is  a  judicial  determination  of  the  rights  of  the  parties,  and 
possesses  aU  the  elements  of  a  final  judgment.  Estaie  of  M,  E,  Cook, 
14  Cal.  130. 

See  Magraw  y.  McGlynn,  26  Cal.  420,  cited  under  section  1647,  ante. 

Sec.  1650.     (?246.)    When  the  accounts  of  the  adminis- P»j«?  °o* 

^"  '  iDcluded  In 

trator  or  executor  ]mve  been  settled,  and  an  order  made  for  order  for 

^  ^  '    ^  payment  of 

the  payment  of  debts  and  distribution  of  the  estate,    no  J2***j^°J^^ 
creditor  whose  claim  was  not  included  in  the  order  for  pay- 
ment has  any  right  to  call  upon  the  creditors  who  have  been 
paid,  or  upon  the  heirs,  devisees  or  legatees,  to  contribute 
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to  fhe  payment  of  bis  claim;  liut  it  the  executor  or  admin- 
iBtrator  has  failed  to  give  the  notice  to  the  creditors,  as  pre- 
scribed in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  ou  the  bond  of  the  executor  ot  admin< 
istrator  the  amount  of  hia  claim,  ct  such  part  thereof  as  he 
would  have  been  entitled  to  had  it  been  allowed.  This  see* 
tion  shall  not  apply  to  any  creditor  whose  claim  was  not  due 
ten  months  before  the  day  of  settlement,  or  whose  claim 
was  contingent  and  did  not  become  absolute  ten  months  be- 
fore such  day. 

Statatei  of  1S51,  p.  iSO,  iU6. 
S«e  cases  cited  under  iieclions  1M3,  IGIT,  and  1650,  anie. 

™m.Sfo(  ^^-  1**^1-  (§  247.)  If  the  whole  of  the  debts  have  been 
^^^^jj'jpaid  by  the  first  distribution,  the  court  must  direct  the  pay- 
Mme.  ment  of  legacies  and  the  distribution  of  the  estate  among 

the  heirs,  legatees,  or  other  persons  entitled,  as  provided  in 
the  next  chapter;  but  if  there  be  debts  remaioing  unpaid, 
or  if,  for  other  reasons,  the  estate  be  not  in  a  proper  condi- 
tion to  be  closed,  the  court  must  give  such  extension  of 
time  as  may  be  reasonable  for  a  final  settlement  of  the 
estate. 

BCatoteH  ot  1361,  p.  4S0,  i'Hl;  1861,  p.  S48,  $83. 
See  section  1665,  post,  and  decisions  there  noted;  see,  also.  Est.  o/lsaaet, 
30  CbI.  1U5,  cited  under  section  1628,  ante. 


It  vould  be  dangerous  doctrine  to  hold  that  the  omisBion  of  the  admiaift- 
tralor  to  obtain  an  titension  of  time,  or  of  the  conrt  to  make  the  entry  of 
Bncb  ordei  npon  its  minntes,  would  have  the  effect  to  invalidate  acts  done 
by  the  acting  adminiBtrator  (o  tbe  extent  of  defeating  the  title  of  a  buna  fidt 
pnrchiiser.    Poor  t.  Boyct,  12  Tei.  410. 

The  Ic^l  title  to  a  decedent's  property  is  Tested  in  the  admin  istrator  for 
certain  special  pqrposes;  collecting  assets,  paying  debts,  and  f»r  distribntion. 
But  subject  to  (his,  the  whole  interest  in  the  estate  vests  immediately  on  de- 
cedent's death  in  the  persons  entitled  nnder  the  statate  of  distribution;  and 
vheie  there  are  no  debts  to  be  collected  or  paid,  and  when  it  is  annecessaij 
for  the  purpose  of  dialiibulion  that  an  administrator  should  be  appointed, 
the  legal  title  to  the  personal  estate  vests  without  distribution  in  the  dis- 
tributee, in  ike  same  way  and  manner  that  the  real  estate  descends  to  tbe  beil. 
HaU  T.  Haa.  27  Miss.  458;  Anderson  v,  Brumfitld,  32  Miss.  107. 

Where  an  executor  or  administrator  pays  a  debt,^or  discharges  a  contraet 
constituting  a  just  charge  against  the  estate  of  his  testator  or  intestate,  ont 
of  his  private  fands,  he  will  he  entitled  to  an  all'>wance  for  the  s^me  in  his 
administrator's  account;  and  in  case  the  estate  has  passed  away,  he  can  en- 
force the  same  against  the  heirs  and  distributees.  Wijods  v.  SUUty,  27  MlM. 
119. 
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• 

Sec.  1652.  (§248.)  At  the  time  designated  in  the  last^n*!*^. 
section,  or  sooner,  if  'within  that  time  all  the  property  of  *<>  ^  *»«*•• 
the  estate  has  been  sold,  or  there  are  sufficient  funds  in  his 
hands  for  the  payment  of  all  the  debts  due  by  the  estate, 
and  the  estate  be  in  a  proper  condition  to  be  closed,  the 
executor  or  administrator  must  render  a  final  account  and 
pray  a  settlement  of  his  administration. 

statutes  of  1851,  p.  480,  $248;  1861,  p.  648,  $84. 

Sec.  1653.     (§249.)    If  he  neglects  to  render  his  account,  Negwtfe^ 
the  same  proceedinp:s  may  be  had  as  prescribed  in  thisjjjj^j^^ 
chapter  in  regard  to  the  first  account  to  be  rendered  by  him, 
and  all  the  provisions  of  this  chapter  relative  to  *the  last 
mentioned  account,  and  the  notice  and  settlement  thereof, 
apply  to  his  account  presented  for  final  settlement. 

Statutes  of  1851,  p.  480.  $249. 

See  sections  1622  and  1651,  and  cases  cited  there. 
14 
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ESTATES. 


AETICLE  I. 
PAHTIAL  DISTRIBUTION  PBIOB  TO  PINAL  SETTLEMENT. 

SscttON  1658.  FftjmeDt  ot  legacies  Dpon  giTing  bouda. 
1659.  Notice  of  application  for  legBcies. 
IGGO.  Executor  or  othei  person  maj  resist  spplicatioD. 

1661.  Decree  prayed  for  to  reqiure  bond,  which  muBt  be  given, 

Maj  order  wbole  or  part  of  share  to  be  delivered.     Wbeie 
partition  neceBBar/,  how  made.     CostH. 

1662.  Order  for  payineDt  of  bond,  and  anit  thereon. 

"■'of  Sec.  1658,  (g260.)  At  aoy  time  after  the  lapse  of  four 
i^iHing  months  from  the  issuing  of  letters  testamentary  or  of 
administration,  any  heir,  devisee  or  legatee  may  present  his 
petition  to  the  court  for  the  legacy  or  share  of  the  estate  to 
which  he  is  entitled,  to  be  given  to  him  upon  his  giving 
bonds,  with  security,  for  the  payment  of  bis  proportion  of 
the  debts  of  the  estate. 

BUtatesof  1851,  p.  480,  « 250;  1861,  p.  218,  (85. 
See  section  1452.  ante,  and  cases  cited  there. 

"Undonbtedly,  after  the  pecHonalty,  the  rents  and  profits  must  be  ei- 
baosted  before  tlie  land  can  be  sold;  for,  allhongh,  aB  far  as  I  have  been  able 
to  diBcovec,  the  statute  contains  no  express  provision  to  that  effect,  yet  an 
intent  not  to  Bell  (be  land,  except  aB  a  last  resort,  ib  shown  by  the  whole  tenor 
of  the  act.  This  intent  Ib  especially  shown  by  the  provisioDB  of  sections  260 
to  257,  both  inclusive,  where  it  is  provided  thst  tbe  heirs,  dsvieees  and 
legatees  may  be  put  in  the  possession  of  their  respective  Bharea,  upon  their 
giving  t>ondB  for  the  payment  of  their  proportion  of  the  debts,  iu  which 
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eyeDt,  of  courBe,  the  executor  or  administrator  ceases  to  be  entitled  to  the 
possession  of  the  land  or  its  rents,  and  thereafter  each  heir,  devisee,  or  lega- 
tee comes  into  the  perception  of  the  rents  which  issue  from  his  share."  Per 
Sanderson,  J.,  in  Estate  of  Woodworih^  31  Cal.  595. 

Bill  filed  by  a  judgment  creditor  of  J.  upon  order  of  court  permitting  it, 
against  the  defendants  as  executors,  avers  that  the  will  of  deceased  directed 
**  by  loritten  or  oral  instructions,"  the  executors  to  sell  certain  cattle  and  retain 
the  proceeds  for  the  use  and  benefit  of  J.,  after  discharging  his  then  debts. 
That  it  also  declared  that  he,  the  testator,  had  made  a  secret  assignment  to 
J.„  which  the  executors  would  carry  into  effect,  according  to  his  instructions, 
when  convenient.  Bill  charges  that  defendants  have  not  sold  the  cattle,  but 
had  converted  them  to  their  own  use:  Hddt  that  a  demurrer  was  properly 
sustained,  that  a  pleading  must  be  taken  most  strongly  against  the  pleader, 
and  that  there  is  no  law  giving  effect  to  an  oral  instruction  of  a  testator  as  a 
will  or  part  of  a  will;  and  that  the  creditor  of  J.  can  have  no  more  rights 
than  J.  himself.    Sparks  r.  De  la  Outrra,  14  Cal.  108. 

At  most  J.  is  only  a  legatee,  and  the  executors  the  trustees  of  the  legacy. 
And  the  bill,  not  stating  that  the  estate  is  settled,  nor  that  the  property  or 
the  money  is  not  necessary  to  pay  off  debts  or  expenses  of  administration, 
nor  that  J.  would  be  entitled,  before  final  settlement,  to  his  legacy,  without 
tendering  a  refunding  bond  cannot  be  maintained.     Ibid, 

Rents  and  profits  belong  to  heir  or  legatee  of  land  from  the  death  of 
testator  unless  personalty  is  exhausted, — "The  claim  of  the  respondent  in 
this  connection,  that  the  rents  and  profits  of  the  real  estate,  coming  in 
subsequent  to  the  death  of  the  testator,  are  personal  property  in  the  hands 
of  the  executor  or  administrator,  within  the  meaning  of  the  foregoing  pro* 
visions  of  the  statute,  is  without  foundation.  Under  the  statute  of  descent 
and  under  the  will,  if  there  is  one,  if  not  otherwise  provided,  the  entire 
estate,  both  real  and  personal,  with  all  accretions,  rests  in  the  heirs  and 
devisees  immediately  on  the  death  of  the  testator  or  intentate,  subject  only  to 
the  lien  of  the  executor  or  administrator;  for  the  purpose  of  administration, 
and  hence,  if  not  required  for  that  purpose,  the  subsequent  rents  and  profits 
go  to  the  party  who  takes  the  land  from  which  they  issue."  Per  Sanderson, 
J.  in  Estate  of  Woodvowih,  31  Cal.  595. 

See  section  1643,  anie,  note  a,  in  relation  to  payment  of  taxes  before 
distribution. 

Sec.  1659.     (§251.)    Notice  of  the  application  must  be  Notice  of 
given  to  the  executor  or  administrator,  personally,  and  to  fo?ieSmc?e". 
all  persons  interested  in  the  estate,  in  the  same  manner  that 
notice  is  required  to  be  given  of  the  settlement  of  the 
account  of  an  executor  or  administrator. 

Statutes  of  1851,  p.  480,  $251;  1861,  p.  248,  $86. 
See  sections  1633  and  1634,  anU. 

Sec.  1660.  (§252.)  The  executor  or  administrator,  orEx«cntoror 
any  person  interested  in  the  estate,  may  appear  at  the  time  son  nSyM- 
named  and  resist  the  application,  or  any  other  heir,  devisee  tion.*^^  **" 
or  legatee  may  make  a  similar  application  for  himself. 

Statutes  of  1851,  p.  481,  $  252. 
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Sec.  1661.  (g§253,  254,  255,  256.)  If,  at  the  hearicg,  it 
appears  that  the  estate  is  but  little  indebted,  and  that  the 
saare  of  the  party  applying,  may  be  allowed  to  him  without 
]  >sa  to  the  creditors  of  the  estate,  the  court  must  make  an 
order  in  conformity  Trith  the  prayer  of  the  applicant,  re- 
quiring— 

1.  Each  heir,  legatee  or  devisee  obtaining  such  order, 
before  receiving  his  share  or  any  portion  thereof,  to  exe- 
cute and  deliver  to  the  executor  or  administrator  a  bond, 
in  such  sum  as  shall  be  designated  by  the  probate  judge, 
with  sureties  to  be  approved  by  the  judge,  payable  to  ttie 
etecutor  or  administrator,  and  conditioned  for  the  payment, 
nhenever  required,  of  his  proportion  of  the  debts  due  from 
the  estate,  not  exceeding  tlie  value  or  amount  of  the  legacy 
or  portion  of  the  estate  to  which  he  is  entitled. 

2.  The  executor  or  administrator  to  deliver  to  the  heir, 
f-  legatee  or  devisee,  the  whole  portion  of  the  estate  to  which 

he  may  be  entitled,  or  only  a  part  thereof,  designating  it. 
If,  in  the  execution  of  the  order,  a  partition  is  necessary 
between  two  or  more  of  the  parties  interested,  it  mast  be 
made  in  the  manner  hereinafter  prescribed.  The  costs  of 
these  proceedings  to  be  paid  by  the  applicant,  or  if  there 
be  more  than  one,  to  be  apportioned  equally  amongst  them. 
statutes  of  1S51,  p.  481,  $$  253-4. 

Hof  pirtial   lU>tTlbDtlMI, 


See  Meekg  v.  Eakn,  20  Cal.  620;  also  Sparks  t.  De  la  Ovtrra,  cited  nnder 
sffltion  1658,  unfa;  also,  iWate  o/  WoodioorIA,  oiled  thore. 

Sec.  1662.  (§257.)  When  any  bond  has  been  executed 
aad  delivered  under  the  provisions  of  the  preceding  sec- 
tions, and  it  is  necessary  for  the  settlement  of  the  estate  to 
require  the  payment  of  any  part  of  the  money  thereby 
secured,  the  executor  or  administrator  must  petition  thd 
court  for  an  order  requiring  the  payment,  and  have  a  cita- 
tion issued  and  served  on  the  party  bound,  requiring  him 
to  appear  and  show  cause  why  the  oi-der  should  not  be 
made.  At  the  hearing,  the  court,  if  satisfied  of  the  neces- 
sity of  such  payment,  must  make  an  order  accordingly, 
designating  the  amount  and  giving  a  time  within  which  it 


213  DI8TBIBUTI0N  ON  FINAL  SETTLEMENT,    sec.  1665. 

mnst  be  paid.     If  the  money  is  not  paid  within  the  time^Jf^l**''^ 
allowed,  an  action  may  be  maintained  by  the  executor  or 
administrator  on  the  bond. 

Statutes  of  1851,  p.  481,  $  257. 


AETICLE  II. 
DISTBIBUTION  ON  FINAL  SETTLEMENT. 

0 

SscnoN  1665.  Distribution  of  estate,  how  made  and  to  whom. 

1666.  What  the  decree  must  contain,  and  is  final. 

1667.  Distribution  when  decedent  was  not  a  resident  of  this  State. 

1668.  Decree  to  be  made  ouly  after  notice. 

ir.AQ   ^^  ^;o.^wi^^  ^  h.  o^.w  till  ^\  t«^  on  persomd  pro. 


bu 

Bnd  of  Section  1665,  Page  213.  ^ 


The  inheritance  is  regulated  by  the  law  in  force  at  the  time  of  the 
death.  Bich  V.  Tubbs,  41  Cal.  34.  One  half  the  common  property 
Tests  m  the  surviving  wife  unaffected  by  any  testamentary  disposition 
he  may  have  attempted  to  make  of  it.  Estate  of  Silvey,  42  Cal  211 
The  right  or  interest  which  a  person  held  in  the  pueblo  lands  by  virtue 
of  possession  alone,  prior  to  the  passage  of  the  Van  Ness  ordinance. 
If  not  devised  by  him,  descended  to  his  heirs  and  could  be  distributed 
by  the  ProUte  Court.    McLeran  v.  Benton,  43  Cal.  467. 


under  age  and  not  iiavmg  oeen  marnou,  uu 
on  such  deceased  child's  estate  is  necessary,  but  all  the 
estate  which  such  deceased  child  was  entitled  to  by  inheri- 
tance must,  without  administration,  be  distributed  to  the 
other  heirs  at  law.  A  statement  of  any  receipts  and  dis- 
bursements of  the  executor  or  administrator,  since  the  ren- 
dition of  his  final  accounts,  must  be  reported  and  filed  at 
the  time  of  making  such  distribution,  and  a  settlement 
thereof,  together  with  an  estimate  of  the  expenses  of  closing 
the  estate,  must  be  made  by  the  court,  and  included  in  the 
order  or  decree;  or  the  court  or  judge  may  order  notice  of 
the  settlement  of  such  supplementary  account,  and  refer  the 
same  as  in  other  cases  of  the  settlement  of  accounts. 

Statutes  of  1851,  p.  481,  $  258;  1865^.  p.  329,  (2. 

As  to  legacies,  see  section  1357,  et  se^..  Civil  Code,  in  the  part  devoted  to 
wills  and  testaments,  post. 

See  sections  1633  and  1651,  ante,  and  1667,  post. 
See  note  a,  to  section  1643,  ante. 


I  how 

and 

om. 
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Fioal  decree,  effect  of. — A  filial  decree  of  the  probate  court.  Baking  ciia- 
Irilatiou  of  an  entire  eslnle,  ie.  until  rGversed  or  modified  on  appeal,  an 
iuvaBtiture  of  the  absolute  right  and  title  of  the  aanio  io  the  dial ribu tees;  and 
n  further  order  of  the  conit,  making  a  difTerent  dispobitiou  o/  a  portion  of 
the  estate,  made  pending  an  appeal,  which  was  perfected  from  said  final 
decree,  is  Toid.     K-date  of  ffarraud,  36  Cal.  277. 

Where  non-realdBiit  heirs  fall  to  appear  .—The  probate  court  has  no 
pQUer  to  direct  that  the  portion  of  the  eelate  of  an  inteBlate,  originall; 
nllotted  to  one  of  the  beira  at  law,  a  non-reaideut,  shall  be  diatribuled 
amung  the  other  beira,  if  the  nou-reaident  heir  shall  fail  lo  appear  uid  claim 
it  nithiu  a  jear.     Fyullt.  Brock-nian,  6  Cal.  118. 

The  money  should  be  paid  into  the  State  treasurf ,  where  it  mUHt  remain 
until  claimed  b;  the  owner,  or,  in  cate  of  bis  death,  b;  bis  repreaentatives. 
JW. 

Kotlceto  parties  intereated.— An  order  of  the  probate  court,  made 
nitiout  notice  to  all  partiea  interested  in  the  estate,  awarding  to  the  surviv- 
iu)j  widow  a  certain  portion  of  the  personal  estate,  vben  the  debts  chaise- 
ablii  to  the  estate  are  not  settled,  ia  void,  and  this,  although  she  be  entitled 
to  the  same  under  a  specific  devise  in  the  will,  for  deviBeeH  will  not  be  eion- 
erated  from  the  payment  of  debts  and  expenses  of  administration,  where  the 
r<;bidue  of  the  eetata  is  found  insufficient  fur  that  parpoee.  No  distribu- 
tion  of  an  estate  can  be  had,  except  as  provided  in  Chapter  XI  of  the  probate 
act.    Abila  y.  Bumeli,  33  Cal.  658. 

Appeal  from  order  of  dlatilbutlon.— The  heirs  and  deviseea  or  legatees 
of  sn  estate  are  made  parties  to  the  proceedings  for  a  distribation,  and  any 
(juuof  them  feeling  aggrieved,  may  appeal  from  the  final  order.  Saks  t. 
Hi/Ierg,  40  Cal.  463. 

The  HiecntoT  of  an  estate  cannot  maintain  an  appeal  from  a  final  order  of 
diKtribatioD,  upon  the  grounds  that  the  property  was  improperly  divided  b«- 
twein  the  legatees.     Ibid. 

The  proceedings  for  the  settlement  of  an  estate  and  matters  conneoted 
therewith,  are  not  civil  actiona  within  the  meaning  of  sections  IB  to  21  uf  the 
[iractice  act.    Estate  of  Scott,  15  Cal.  220. 

Rsatdnaiy  clanae. — Personal  property  bequeathed  to  a  particnlar  legatee 
upoi  conditions  which  are  not  accepted,  does  not  pass  under  the  reaiduaiy 
clniiie,  bnt  is  distributed  as  nndisposed  property.  Hiclianlson  v.  SinldrT,  2 
De  Ssnssure,  127. 

Rlghta  of  leg;atee.— A  legatee  before  his  legacy  becomes  due,  may  sue 
thf  eiecutor  and  compel  an  account  and  Hecurily,  if  he  ia  wasting  the  aasele 
ui-  encumbering  the  estate.     Jlopkina  v  Wainwrigkt,  1  De  Sanssnre,  302. 

DBoioe  of  dlatribotlon,  eBsct  of.^The  holder  of  a  note,  which  by  the 
ai:knowledgment  of  the  administrator  and  approval  of  the  court  has  betoae 
a  recognized  claim  against  the  estnte,  which  has  been  closed  without  pay- 
ment of  the  debt,  may  subject  the  interest  to  which  the  estate  was  entitled 
io  property  that  has  passed  into  the  hands  of  the  guu'dians  of  the  heirs  of 
ilir  laaker,  without  the  intervention  of  an  administrator  de  bonis  non,  although 
Eiict  guardian  received  the  property  from  an  estate  in  which  hiawarda  and  the 
the  leceaaed  debtor  were  jointly  interested,  and  upon  which  said  debtor  waa 
uJministratrij,  but  ns  to  which  there  had  not  been  a  final  partition  and  distri- 
bulim,     Debna  v.  Ponton,  22  Teiaa,  686. 

>r  administrator  is  a  necessary  party  in  every  case  where  ilia- 
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tribution  of  intestate's  estate  ie^  sought,  and  a  decree  for  distribution  with- 
out making  him  a  party  is  erroneous.    Porter  y.  Porter,  7  How.  Miss.  106. 

Where  a  trust  is  established  against  an  insolvent  estate,  in  property  which 
has  been  sold  as  the  property  of  said  estate  since  the  decease  of  the  trustee, 
the  cestui  que  trust  will  not  be  remitted  to  his  pro  rata  with  the  general  credi- 
tors, but  is  entitled  to  recover  the  proceeds  of  the  trust  property.  Vanderer 
V.  Freeman,  20  Texas,  333. 

Ccntempt  of  court. — Court  has  power  to  imprison  by  attachment  for  a 
contempt,  an  administrator,  guardian  or  executor,  for  his  failure  or  refusal 
to  comply  with  any  lawful  order  or  decree  of  the  court.  This  power  belongs 
as  well  to  probate  courts  as  to  any  other;  it  is  absolutely  necessary  to  enable 
those  courts  to  protect,  preserve  and  administer  the  estates  of  decedents. 
Watson  V.  WiUiams,  36  Miss.  331. 

And  it  seems  that  the  action  of  the  probate  court  in  punishing  for  con- 
tempt, is  not  appealable  or  liable  to  review.    Ibid. 

The  probate  court  has  jurisdiction  t6  compel  an  executor  to  deliver  to  a 
legatee  property  specifically  bequeathed  to  him.    Ibid. 

When  ejectment  may  be  maintained  by  heirs. — An  action  of  ejectment 
for  property  of  which  an  intestate  died  seized,  cannot  be  maintained  under 
the  statute  of  this  State,  by  the  heirs  of  the  deceased,  until  the  administra- 
tion of  his  estate  has  been  settled,  or  the  property  has  been  distributed  to 
the  heirs  by  a  decree  of  the  probate  court.    Meeks  v.  Hahn,  20  Gal.  620. 

Under  the  statute  the  right  to  the  possession  of  the  real  property  of  an 
intestate  remains  exclusively  with  the  administrator,  until  such  settlement 
or  distribution.    Ibid. 

Sec.  1666.  (3  259.)  In  the  order  or  decree,  the  court  must  wh-it  the 

^ "  '  ,        decree  muBr 

name  the  persons  and  the  proportions  or  parts  to  which  contain. 
each  shall  be  entitled,  and  such  persons  may  demand,  sue 
for,  and  recover  their  respective  shares  from  the  executor 
or  administrator,  or  any  person  having  the  same  in  posses- 
sion. Such  order  or  decree  is  conclusive  as  to  the  rights 
of  heirs,  legatees  or  devisees,  subject  only  to  be  reversed, 
set  aside,  or  modified  on  appeal. 

Statutes  of  1851,  p.  481,  $259;  1865-6,  p.  765,  $  10. 

See  sections  1563  and  1564,  ante,  also,  Estate  of  Garraud,  36  Cal.  277,  and 
Bates  V.  Byberg,  40  Cal.  463,  and  other  cases  cited  under  preceding  section. 

Sec.   1667.    (§259.)  Upon  application  for  distribution,  {j;«f^bu; 
after  final  settlement  of  the  accounts  of  administration,  if  tw^SSti 
the  decedent  was  a  non-resident  of  this  State,  leaving  a  will  JSl'^sut^' 
which  has  been  duly  proved  or  allowed  in  the  State  of  his 
residence,   and  an  authenticated  copy  thereof  has  been 
admitted  to  probate  in  this  State,  and  it  is  necessary,  in 
order  that  the  estate,   or  any  part  th^ereof,   may  be  dis- 
tributed acci^rding  to  the  will,  that  the  estate  in  this  State 
should  be  delivered  to  the  executor  or  administrator  in  the 
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State,  ot  place  of  Kis  residence,  the  court  may  order  such 
deliverj  to  be  made,  and,  ii  aecessaiy,  order  a  sale  ot  the 
real  estate,  and  alike  delivery  of  the  proceeds.  The  deliv- 
ery, in  accordance  with  the  order  of  the  court,  is  a  foil  dis- 
charge of  the  executor  or  administrator  with  the  will 
annexed,  in  this  State,  in  relation  to  all  property  embraced 
in  aach  order,  which,  ualess  reversed  on  appeal,  biuds  aod 
concludes  all  parties  in  interest.  Sales  of  real  estate  ordered 
by  virtue  of  this  section  must  be  made  in  the  same  manner 
as  other  sales  of  real  estate  of  decedents  by  order  of  tbe 
probate  court. 

BtotaUa  of  1851,  p.  481,  $269;  18G5-6,  p.  766,  1 13. 

e  .0  ba     Sec.  1668.  (g  260.)  The  order  or  decree  may  be  made  on 

P«S«216. 
1668  The  order  or  decree  may  be  made  on  the  peti- 
tion of  the  executor  or  admiaistrator,  or  ot  any  pemn 
interested  in  the  eatate.  Notice  ot  the  apphcatiOD 
must  be  given  by  posting  or  publication,  as  theOoart 
may  direct,  and  for  such  time  as  niay  be  ordered,  u 
partition  be  appUed  for,  as  provided  in  this  chapter, 
the  decree  of  distribution  shall  not  divest  the  Contlol 
jurisdiction  to  order  partiUon,  unless  the  eaUte  la 
finally  closed. 

finally  closed. 

Stutntes  of  IS5I,  p.  432,  $  260;  ISBl,  p.  649,  $  86. 

The  beqnest  was  to  Snsao.  the  tesUtor's  wife,  all  the  residae  ot  Ub  prop* 
ertv,  after  payment  o[  his  debts,  for  hec  uataral  life,  "  uid  after  her  death, 
to  be  eqnally  divided  between  »  *  •  •  ^^^  ohiLdren."  Tlw 
entire  estate  waB  commnnity  property :  Held,  that  the  devise  applied  only  to 
that  moiely  within  testateT's  testamentary  power,  and  the  wife  wonld  take 
one  moiety  in  fee,  and  a  life  estate  in  the  other  moiety.  Estatt  of  SttMji, 
OctobeTTenn,  I8T1;  Foe.  Law  Rep.,  rol.  Ill,  p.  39. 

The  conrt  oaotiot  by  decree,  make  her  elect  to  t»ke  the  entire  eslsle  foi 
life,  with  remaiuder  over,  etc.,  or  only  one  moiety  in  fee.  Tbe  principle 
thatone  who  takes  under  a  will,  caouot  afterwards  dispnle  its  Talidity,  does 
not  apply,  for  decedent  had  no  anthority  lo  diapose  of  but  one  halt  Ihe  prop- 
erty, and  the  wife  withdraving  ber  share  from  the  liabilities  of  law,  ete..  Is 
not  diapating  the  will.     ibid. 

The  act  of  April  ITth.  1850,  giving  to  tbe  husband  tbe  entire  control  of  the 
common  property,  does  not  invest  him  with  power  to  dispose  of  the  same  by 
deiiae,  whereby  tbe  rights  of  his  wife  may  be  defeated.  Bnird  t.  Knot, 
6  Cal.  262. 
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Our  statute  has  done  away"  with  the  common  law  right  of  dower,  and 
snbstitated  in  place  a  half  interest  in  the  common  property.     Jhid. 

The  hasband  and  wife  during  coverture  are  jointly  seized  of  the  property, 
"With  one  half  interest  remaining  over  to  the  wife,  subject  only  to  the 
husband's  disposal  during  their  joint  lives.    Ibid. 

The  interest  in  the  wife  is  a  present,  definite  and  certain  interent,  which 
becomes  absolute  at  the  death  of  the  husband. 

The  statute  gives  no  greater  rights  and  privileges  to  wives  residiniz  in  the 
State,  than  those  who  do  not  reiide  here.    Ibtd.  • 

The  taking  of  a  legacy  by  the  wife  under  the  will  of  the  husband,  will  not 
prevent  her  from  contesting  the  will,  so  far  as  it  disposes  of  the  half  interest 
in  the  common  property  to  others.     Ibid. 

She  is  entitled  to  her  own  share  of  the  common  property,  and  entitled  to 
the  legacy  out  of  the  share  of  the  husband.    Ibid. 

Seo.  1669.     (§260.)    Before  any  decree  of  distribution  no  aiBtHbu- 
of  an  estate  is  made,  the  probate  court  must  be  satisfied,  ordered  tm 
by  the  oath  of  the  executor  or  administrator,  or  otherwise,  pemonai 
that  all  State,  county  and  municipal  taxes,  legally  levied  paid.  v.  s. 
upon  personal  property  of  the  estate,  have  been  fully  paid. 

Statutes  of  1865-6,  p.  621. 
See  note  a,  to  section  1643,  ante. 

A  complaint  in  a  tax  suit  which  shows  only  that  the  property  taxed  was 
assessed  as  the  estate  of  B.,  deceased,  and  that  the  defendants,  at  the  time 
of  the  assessment,  owned  and  possessed  it,  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  because  not  showing  that  the  property  was 
assessed  to  any  particular  party  whose  duty  it  Was  to  pay  the  taxes,  or  that 
it  was  made  to  unknown  owners.    People  v.  De  CariUot  35  Cal.  37. 
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.t.m  Sec.  1675.  (8261.)  When  the 'estate,  real  or  peraonal, 
aBsigned  by  the  decree  of  diatrlbutioD  to  two  or  more  heirs, 
devisees  or  legatees,  is  in  common  and  undivided,  and  the 
respective  shares  are  not  separated  and  distingnished,  par- 
tition or  distribntion  may  be  made  bj  three  disinterested 

iiinh.  persons,  to  be  itppointed  commissioners  for  that  purpose 
by  the.  probate  court  or  judge,  who  must  be  duly  sworn  to 
the  faithful  discharge  of  their  duties.  A  certified  copy  of 
the  order  of  their  appointment,  and  of  the  order  or  decree 
assigning  and  distributing  the  estate,  must  be  issued  to 
them  as  their  warrant,  and  their  oath  mnst  be  indorsed 
thereon.  Upon  consent  of  the  parties,  or  when  the  court 
deems  it  proper  and  just,  it  is  sufBcient  to  appoint  one 
commissioner  only,  who  has  the  same  authority  and  is  gov- 
erned by  the  same  rules  as  if  three  were  appointed. 
Statutes  ot  1851.  p.  182,  (261;  1861,  p.  619,  (tJ9. 

A  BurviviDK  pnitDer,  being  entitled  to  the  poaaeHgion  and  control  of  the 
partnership  effectH,  can  pioueed  direct);  in  the  dietrict  conit  to  obuin  the 
control  and  have  a  partition  of  the  real  estate  belonging  to  Ihe  partnership 
but  etanding  in  the  name  of  his  deceased  partner.  (Jr^y  v.  Pointer,  9  Col. 
61S. 

It  was  necessary  to  file  this  bill  and  make  the  administrator,  the  widow, 
and  the  infant,  parties,  to  rebnt  the  presumption  of  ownership  on  the  part 
of  the  estate,  arising  from  the  fact  that  the  teal  eslate  stood  apon  the  record 
Id  the  name  of  the  deceased,  and  the  administrator  had  possession  of  the 
personal  property.  These  objects  could  only  be  accomplished  by  proceed- 
ings in  the  district  court,  as  the  probate  court  did  not  possess  the  jndidal 
means  of  giving  relief.     Ibid. 

■tfii™         Sec.  1676.     (§263.)     Such  partition  may  be  ordered  and 
r<-i  lid  had  in  the  probate  court  on  the  petition  of  any  person  in- 
i^i'ti-    terested.      But  before   commissioners   are   appointed,   or 
partition  ordered  by  the  probate  court  as  directed  in  this 
chapter,  notice  thereof  must  be  given  to  all  persons  inter- 
ested, who  reside  in  this  State,  or  to  their  guardians,  and 
to  the  agents,  attorneys  or  guardians,  if  any  in  this  State, 
of  such  as  reside  out  of  the  State,  either  personally  or  by 
public  notice,  as  the  probata  court  may  direct.  The  petition 
may  be  filed,  attorneys,  guardians  and  agents  appointed, 
aud  notice  given,  at  any  time  before  the  order  or  decree  of 
distribution,  but  the  commissioners  must  not  be  appointed 
until  the  order  or  decree  is  mad^  distributing  the  estate. 
Statoteeof  1851,  p.  182,  #263;  1861,  p.  619,  (91. 
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Sec.  1677.     (3262.)     If   the  real  estate  is  in  different  Estate  m 
counties,  the  probate  court  may,  if  deemed  proper,  appoint « onnuea, 
a  commissioner  for  all,  or  different  commissioners  for  each  divided. 
county.     The  estate  in  each  county  must  be  divided  sep- 
arately among  the  heirs,  devisees  or  legatees,  as  if  there 
was  no  other  estate  to  be  divided,  but  the  commissioner 
first  appointed  must,  unless  otherwise  directed  by  the  pro- 
bate court,  make  division  of  such  real   estate,   wherever 
situated  within  this  State. 

Statutes  of  1851,  p.  482,  $2G2;  1861,  p.  649,  $90. 

Sec.  1678.     (g  264.)    Partition  or  distribution  of  the  real  Partition 

row  bd 

estate  may  be  made  as  provided  in  this  chapter,  although  made 
some  of  the  original  heirs,  legatees  or  devisees  may  have  Home  of  the 
conveyed  their  shares  to  other  persons,   and  such  shares  have  parted 
must  be  assigned  to  the  person  holding  the  same,  in  the  intereat. 
same  manner  as  they  otherwise  would  have  been  to  such 
heirs,  legatees  or  devisees. 

Statutes  of  1851,  p.  482,  $  264. 

Partition  may  be  had  by  the  real  owner  of  the  share,  whether  it  be  the 
heir,  the  devisee  or  the  alienee,  from  the  heir  or  devisee,  or  any  subsequent 
alienee.  The  design  of  the  statute  is  to  place  the  real  owner,  whether  he 
be  owner  by  direct  purchase  from  the  heir  or  devisee,  or  by  descent,  devise 
or  judicial  sale,  in  the  situation  of  the  heir  or  devisee  for  the  purpose  of  a 
partition.    Estate  of  Castro,  18  Cal.  96. 

Sec.  1679.  (g  265.)  When  both  distribution  and  parti- 
tion are  made  the  several  shares  in  the  real  and  personal 
estate  must  be  set  out  to  each  individual  in  proportion  to 
his  right  by  metes  and  bounds  or  description,  so  that  the 
same  can  be  easily  distinguished,  unless  two  or  more  of  the 
parties  interested  consent  to  have  their  shares  set  out  so  as 
to  be  held  by  them  in  common  and  undivided. 

Statutes  of  1851,  p.  482,  $  265. 

Sec.  1680.     (§  266.)     When  the  real  estate   cannot  be  ^^^j^ 
divided  without  prejudice  or  inconvenience  to  the  owners,  tJ'tliJS?id 
the  probate  court  may  assign  the  whole  to  one  or  more  of  ^J,n*^ 
the  parties  entitled  to  share  therein  who   will  accept  it, 
always  preferring  the  males  to  the  females,  and  among  chil- 
dren preferring  the  elder  to  the  younger.     The  parties 
accepting^  the  whole  must  pay  to  the  other  parties  interested 
their  just  proportion  of  the  true  value  thereof,  or  secure  the 


cases. 
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same  to  their  satisfaction,  or,  in  case  of  the  minoritj'  of 
snch  party,  then  to  the  BatisfactLOn  of  his  guardiao,  anil 
the  true  value  of  the  estate  mttst  be  ascertained  and  reported 
by  commiasionera.  When  the  commiasioners  appointed  to 
make  partition  are  of  the  opinion  that  the  real  estate  cannot 
be  divided  without  prejudice  or  inconvenience  to  the 
owners,  tliej  must  so  report  to  the  court,  and  recommend 
that  the  whole  be  assigned  as  herein  provided,  and  mnat 
find  and  report  the  true  valne  of  such  real  estate.  On  fil- 
ing the  report  of  the  commissioners,  and  on  making  or 
Becuring  the  payment  aa  before  provided  for,  the  court,  ii 
it  appears  just  and  proper,  mast  confirm  the  report,  and 
thereupon  the  aaaignment  ia  complete,  and  the  title  to  the 
■whole  of  such  real  estate  vests  in  the  person  to  whom  the 
same  ia  ao  assigned. 

Statutes  of  1851.  p.  (82,  $  966;  1SC3-*,  p.  371,  $  15. 

Sec.  1681.  (g  267.)  When  any  tract  of  land  or  tenement 
"■  is  of  greater  value  than  any  one's  share  in  the  estate  to  be 
divided,  and  cannot  be  divided  without  injury  to  the  same, 
it  may  be  set  off  by  the  commissioners  appointed  to 
make  partition  to  any  of  the  parties  who  -will  accept  it,  giv- 
ing preference  as  prescribed  in  the  preceding  section.  The 
party  accepting  must  pay  or  secure  to  the  others  such  aums 
as  the  commiasionera  shall  award  to  make  the  partition 
equal,  and  the  commisai oners  must  make  their  award 
accordingly;  but  such  partition  must  not  be  established  by 
the  court  nntil  the  sums  awarded  are  paid  to  the  parties 
entitled  to  the  same,  or  secured  to  their  satisfaction. 
statutes  of  1S51,  p.  483,  {  267. 

r  Sec.  1682.  (g268.)  "When  it  appears  to  the  court,  from 
the  commissioners'  report,  that  it  cannot  otherwise  be  fairly 
divided,  and  should  be  sold,  the  court  may  order  the  sale 
of  the  whole  or  any  part  of  the  estate,  real  or  personal,  by 
the  executor  or  administrator,  or  by  a  commissioner  ap- 
pointed for  that  purpose,  and  the  proceeds  distributed. 
The  sale  must  be  conducted,  reported  and  confirmed,  in  the 
same  manner  and  under  the  same  requirements  provided  in 
article  four,  chapter  seven,  of  this  title. 

BUtiitesof  1851,  p.  483,  $268;  1861,  p.  GSO,  (»3. 
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Seo.  1683.     (§270.)     Before  any  partition   is   made  orTopve 
any  estate  divided,  as  provided  ia  this  chapter,  notice  must  pcmiuK 
be  given  to  all  persons  interested  in   the  partition,  their  &*ore^ 
guardians,  agents  or  attorneys,  by  the  commisBioners,  of 
the  time  and  place,  when  and  where  they  shall  proceed  to 
make  partition.     The  commisBioners  may  take  testimony,  i>nnp,, 
order  surveys  and  take  sach  other  steps  as  may  be  neces-  ^!,l"^', 
sary  to  enable  them  to-  form  a  judgment  upon  the  matters 
.  before  them. 


SLatates  of  185],  p.  483,  §  270;  1861,  p.  6S0,  $  Sf 


■  HcUun  pmrldiDB 


Gnardians  ad  liltm  appointed  to  repreaeul  an  iufflnt  ia  a  case  of  partition, 
have  power  to  de[eDd  for  tha  infant  aolely  against  the  claim  set  up  for  parti- 
tion of  the  comiuon  estate;  and  their  acts  bejfond  tltis  special  limited  poireT 
are  void.     Walrrman  v.  Lamnjux,  19  Cal.  210. 

Sec.  1684.      (§271.)     The  commissioners  must  report  To  mrtf 
their  proceedings,  and  the  partition  agreed  upon  by  them,  t^iiu'uu 
to  the  probate  court,  in  writing,  and  the  court  may,  for    ""' 
suf&cient  reasons,  set  aside  the  report  and  commit  the  same 
to  the  same  commissioners,  or  appoint  others;  and  when 
such  report  is   finally  confirmed,  a  certified  copy  of   the 
judgment  or  decree  of  partition  made  thereon,  attested  by 
the  clerk,  under  the  seal  of  the  court,  must  be  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  lands  lie. 
Statutes  of  1851,  p.  483,  f  271;  18G1,  p.  651,  (96. 

Seo.  1685.     (§272.)    When  the  probate  court  makes  a  when  com- 
judgment  or  decree  assigning  the  residue  of  any  estate  to  tomnko 
one  or  more  persons  entitled  to  the  same,  it  is  not  necessary  »« ....i 
to  appoint  commissioners  to  make  partition  or  distribution 
thereof,  unless  the  parties  to  whom  the  assignment  is  de- 
creed,  or  some  of  them,   request  that  such  partition  be 
made. 

Statales  of  1851,  p.  463,  $272. 

Sec.  1686.     (§273.)     All  questions  as  to  advancements  AciTunnt- 
made,  or  alleged  to  have  been  made,  by  the  decedent  to  his  E™i!'r"."' 
heirs,  may  be  heard  and  determined  by  the  probate  court, 
and  must  be  speci£ed  in  the  decree  assigning  and  distribut- 
ing the  estate;  and  the  final  judgment  or  decree  of  the  pro- 
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bate  court,  or,  in  case  of  appeal,  of  the  sapreme  court,  is 
bicdiug  on  all  parties  interested  in  the  estate. 

statutes  of  1851,  p.  483,  $272;  1861,  p.  651.  $97. 


As  to  odvaii cements,  see  Gection  1309,  Civil  Coda, 

in  the  chapter  devol*d 

U}  "wills,"  post. 

Nort~lD  Ihit  ind  the  «.icce«llng  irllcle  "dKrew."  1«  i 

atea  In  fontin  lUtnlei,  in 

form  tbem  lo  the  daBnIlioD  in  %  pnoedlug  poMlon  of  ttas  Oade 

AETICLE  IV. 

AGENTS  FOB  ABSENT*  INTEEEBTED  PARTIES.     DIBCHAEGE  OF  EXECU- 
TOR OR  ADMINISTRATOR. 

Sicnoij  1G91.  Conrt  ma;  appoint  ugect  to  take  posBexsion  for  absentee. 

1692.  Agent  to  give  band,  and  his  compensation. 

1693.  Unclaimed  eatate,  how  disposed  of. 

1694.  Wben  teal  and  personal  property  of  absentee  hi  be  sold. 
1G95.  Liability  of  agent  on  bis  bond. 

1C96.  CertiScat«  to  claimant. 

1697.  Final  settlement,  decree  and  discharge. 

1698.  Discovery  of  property. 

in»y       Sec.  1691.     (§  274.)     "When  anyestate  is  assigned  ordis- 

i»      tributed  hy  a  judgment  or  decree  of  the  coart,  as  provided 

■"'or   in  this  chapter,  to  any  person  residing  out  of,  and  having 

no  agent  in,  this  State,  and  it  is  necessary  that  some  person 

should  be  authorized  to  take  possession  and  charge  of  the 

'     same  for  the  benefit  of  such  absent  person,  the  court  may 

appoint  an  agent  for  that  purpose,   and  authorize  him  to 

take  charge  of  such  estate  as  well  as  to  act  for  such  absent 

person  in  the  distribution, 

statutes  of  1851,  p.  484,  {274. 

k>         Sec.  1692.     (g275.)    The  agent  must  first  give  a  bond  to 

i»    '    the  probate  judge,  to  be  approved  by  him,  conditioned  that 

he  shall  faithfully  manage  and  account  for  the  estate.     The 

court  appointing  such  agent  may  allow  a  reasonable  sum  out 

of  the  profits  of  the  estate  for  his  services  and  expenses. 

Btatntes  of  1851,  p.  484,  $275. 

in,a       Sec.  1693.  (§276.)  "When  personal  property  remains  in 

^''^.  the  hands  of  the  agent  unclaimed  for  a  year,  and  it  appears 

to  the  court  that  it  is  for  the  benefit  of  those  interested,  it 
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shall  be  sold  nuder  the  order  of  the  coart,  and  the  pro- 
ceeds, after  deducting  the  espenses  of  the  sale  allowed  b; 
the  court,  moat  be  paid  into  the  State  treasury.  When  the 
payment  ia  made,  the  agent  must  take  from  the  treasury 
duplicate  receipts,  one  of  which  he  must  file  in  the  office  of 
the  controller,  and  the  other  in  the  probate  court. 
SUtntes  of  1851,  p.  434,  $  276. 

Sec.  1694.  The  agent  must  render  to  the  probate  court  wi.« 
appointing  him,  annually,  an  account,  showing —  i'>''ri 

1.  The  value  and  character  of  the  property  received  by  ui.-.'' 
him,  what  portion  thereof  is  still  on  hand,  what  sold,  and  n'  a 
for  what; 

2.  The  income  derived  therefrom; 

3.  The  taxes  and  assessments  imposed  thereon,  for  what, 
and  whether  paid  or  unpaid; 

1.  Expenses  incurred  in  the  care,  protection  and  manage- 
ment thereof,  and  whether  paid  or  unpaid.         t 

When  filed,  the  probate  court  may  examine  witnesses 
and  take  proofs  in  regard  to  the  account;  and  if  satisfied 
from  such  accounts  and  proofs  that  it  will  be  for  the  benefit 
and  advantages  of  the  persona  interested  therein,  the  court 
may,  by  order,  direct  a  sale  to  be  made  of  the  whole  or 
such  parts  of  the  real  or  personal  property  as  shall  appear 
to  be  proper,  and  the  purchase  money  to  be  deposited  in 
the  State  treasury. 

Sec.  1695.  (§277.)  The  agent  is  liable  on  his  bond  tor  tM 
the  care  and  preservation  of  the  estate  while  in  his  hands,  "u"i 
and  for  the  payment  of  the  proceeds  of  the  sale  as  required 
in  the  preceding  sections,  and  may  be  sued  thereon  by  any 
person  interested. 

statutes  of  1S51,  p.  464,  $277. 

Sec.  1696.  (§  278.)  When  any  person  appears  and  elaima  p.^, 
the  money  paid  into  the  treasury,  the  probate  court  making  *"  "' 
the  distribution,  must  inquire  into  such  claim,  and  being 
first  satisfied  of  his  right  thereto,  must  grant  him  a  cer- 
tificate to  that  effect,  under  its  seal;  and  upon  the  presenta- 
tion of  the  certificate  to  him,  the  controller  must  draw  his 
warrant  on  the  treasurer  for  the  amount. 
Stotates  of  1851,  p.  484,  {  278. 


Bm.  ie«T.    DISTRIBUTION  A.ND  FINAL  SETTLEMENT. 


224 


Sec.  1697.     (g  279.)    When  the  estate  has  been  faUy  ad- 
'   ministered,  and  it  is  shown  by  the  execator  or  administrator, 
by  the  production  of  satisfactory  vouchers,  that  he  has  paid 
all  sums  of  money  dne  from  him,  and  delivered  up,  under 
the  order  of  the  court,  all  the  property  of  the  estate  to  the 
parties  entitled,  and  performed  all  the  acts  lawfully  reqnired 
of  him,  the  court  must  make  a  judgment  or  decree  discharg- 
ing him  from  all  liability  to  be  incurred  thereafter. 
Stntalegof  1851,  p.  484.  {279;  18C1,  p,  C51,  J98. 
Compare  with  aecUon  1637,  ante. 

When  an  BdminiBtraCor  has  presented  his  flnni  acconnt  aod  been   dia- 

chaiged,  he  ie  no  longer  the  TepreHentative  of  the  estate  snd  has  no  aatfaority 
to  appear  for  or  bind  it  in  anjr  manner.  WiUta  v.  Farley,  24  Cal.  4'Jti;  tee, 
bUo,  JiaeouUlat  t,  Beqiuna,  36  C«l.  351. 


Pace  324. 
1698.  The  final  settlement  of  an  estate,  as  in  this 
chapter  provided,  shall  not  prevent  a  subsequent  issue 
of  letters  testamentary,  or  of  administration,  or  of  ad- 
ministration with  the  will  annexed,  if  other  property  of 
the  estate  be  discovered,  or  if  it  become  necessary  or 
proper  for  any  canse  that  letters  should  be  again  issued. 

After  the  lapne  of  a  certain  time,  administration  mnst  be  considered  >a 
closed,  whether  ever  administered  in  point  of  fact  or  not.    Ib'id. 

The  fact  that  a  second  grant  of  administration  on  an  estate  is  general,  and 
not  confined  to  Che  goods,  etc.,  dt  hnnis  not,  and  makes  no  mention  of  a 
previouH  ad  ministration,  oonld  not  affect  the  power  of  the  coart;  that  is, 
the  charncter  of  tha  grant  in  substance,  though  not  so  expressed  in  form. 
Grande  T.  Harrera,  IS  Teias,  533. 

The  grant  (of  administration)  including  two  estates  nnder  one  administra- 
tion, is  something  of  a  novelty,  but  would  not  be  void,  either  in  vbole  or  in 
part,  if  the  court  had  jorisdiction  over  both  estates .  It  would  in  man;  cases 
be  productive  of  inconveniences;  in  others,  it  would  seem  quite  proper  and 
convenient— as  in  cases  of  joint  property  or  community  of  goods  between 
husband  and  wife.     Ibid, 

Stale  demands  canncL  be  made  the  grounds  for  re-opr^iiing  a  succession. 
Whenever  a  case  is  presented,  showing  a  legal  reason  for  the  lU'lny.  ws  will 
know  how  to  make  the  eiception  to  the  general  rule  based  npon  presump- 
tion,    Chandltr  v.  Hudson,  11  Texas,  33. 

Where  a  person  is  sole  heir  and  administrator,  and  sells  property  of  tha 
estate  without  (he  authority  of  the  county  court,  it  will  bu  cousidL-red  that 
he  sold  the  property  as  heir,  and  not  as  administrator.  Cliob  v.  Ju/mMon,  11 
Texas.  4G9. 
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(Amendment  approved  February  13, 1872 — took  effect  immediately.  $280. 
The  final  settlement  of  an  estate  shall  not  prevent  a  subsequent  issuance  of 
letters  testamentary  with  the  will  annexed,  or  of  subsequent  letters  of  admin- 
istration, when  no  will  exists,  should  other  property  of  the  estate  be  disooy- 
ered,  or  should  it  become  necessary  or  proper,  for  any  cause,  that  letters 
should  be  again  issued.) 

15 
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CHAPTER  T7T 

OF  OBDEBS,   DECBEEB,   PBOOESS,  MINUTES,  BEC0BD8,   TBIALS  AM) 
APPEALS. 

SicnoN  1701.  Orders  aod  decrees  to  be  enUred  in  minQtee. 
1TD5.  How  often  pnbliaatioD  to  b«  mode. 
1T06,  Recorded  decree  or  order  to  impart  notice  from  date  of  filing, 

1707.  Citation,  bow  directed  aud  what  to  contain. 

1708.  Citation,  how  issned. 

1709,  Citation,  how  served. 

ITIO.  Personal  notloe  given  by  oilatioD. 

1711,  Citation  to  be  served  five  days  before  return. 

1712,  One  desoription  of  real  estate  sought  to  be  sold  being  pub- 

lished, is  snfficient  for  all  pnrposes. 

1713,  Rnlcs  of  practice  general!;. 

1714,  I4ew  trials  and  appeals. 

1715,  Within  what  time  appeals  mnst  be  taken. 

ITIG.  Isanes  joined  in  probata  oonrt,  how  tried  and  djepoaed  of. 
1717,  Conrt  to  try  case  when  no  jary  is  demanded.    How  and  what 

issnes  to  be  tried. 
I7IS,  Coort  to  appoint  attorney  for  minor  or  absent  heirs,  devisees, 

legAtees  or  creditors,  when,  and  what  oompeusation  be  is  to 

1710,  Decree  relative  to  homestead,  and  effect  thereof. 
1720.  Costs,  by  whom  paid  in  oertain  cases. 

Faga  226. 

1704.  Orders  and  decrees  made  by  the  Probate 
€oiirt,  or  the  Judge  thereof,  ueed  oot  recite  the  ex- 
isteiioe  of  facts,  or  the  performance  of  acts  upon  which 
tliu  jurisdiction  of  the  Court  or  Judge  may  depend;  but 
it  wliall  only  be  necessary  that  they  contain  the  matters 
orilei-ed  or  adjudged,  except  as  otherwise  provided  in 
this  Title.  All  orders  and  decrees  of  the  Court  or 
Judge  mast  be  entered  at  length  in  the  miuute  book 
of  (ha  Court,  and  upon  the  olose  of  each  term  tlie  Judge 
must  sign  the  minutes. 

iDu,   uuitxMt  uuiituwuw  pruviueu  in  tnis  title.     TUe  court 
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See.  1712. 


or  judge  may,  however,  order  a  less  number  of  publications 
during  the  period  prescribed. 

statutes  of  1861,  p.  652,  $104. 

Sec.  1706.     When  it  is  provided  in  this  title  that  any  Recorded 

•I  1  •  ij  j*i  decree  or 

order  or  decree  of  a  probate  court  or  judge,  or  a  copy  order  to  im- 
thereof,  must  be  recorded  in  the  office  of  the  county  re-  f^m^^tT 
corder,  from  the  time  of  filing  the  same  for  record,  notice  is  n.  a  *' 
imparted  to  all  persons  of  the  contents  thereof. 

Statutes  of  1851,  p.  767,  $  11. 

Sec.  1707.     Citations  must  be  directed  to  the  person  to  citation. 
be  cited,  signed  by  the  clerk,  and  issued  under  the  seal  of  directed  and 
the  court,  and  must  contain :  <H>iitain. 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time  d.nd 
place  specified; 

Sec.  1708.     The  citation  may  be  issued  by  the  clerk  upon  oitmtioii, 
the  application  of  any  party  without  an  order  of  the  judge, 
except  in  cases  in  which  such  order  is  by  the  provisions  of 
this  title  expressly  required. 

Statutes  of  1854,  p.  486,  $289;  1861,  p.  653,  $106. 

Sec.  1709.    The  citation  must  be  served  in  the  same  oitmtion, 

.  •    •  I        i  •  bow  MTved. 

manner  as  a  summons  in  a  civil  action. 

See  sections  409  to  415,  inclusive,  Code  of  Giyil  Procedure. 

Sec.  1710.     When  personal  notice  is  required  and  nopenionai 
mode  of  giving  it  is  prescribed  in  this  title,  it  must  be  given  hj^^u^^ 
by  citation. 

Sec.  1711.     (§290.)    When  no  other  time  is  specially  citation  to 
prescribed  in  this  title,  citations  must  be  served  at  least  five  five  days  be- 
days  before  the  return  day  thereof. 

Statutes  of  1851,  p.  486,  $292;  1861,  p.  653,  $108. 

Sec.  1712.     When  a  complete  description  of  the  real  one deMrip- 
property  of  an  estate  sought  to  be  sold  has  been  given  and  eaute 
published  in  a  newspaper,  as  required  in  the  order  to  show  sold  being 
cause  why  the  sale  should  not  be  made,  such  description  i«  Buffldeni 
need  not  be  published  in  any  subsequent  notice  of  sale  or  pomi.  n.  a. 
notice  of  a  petition  for  the  confirmation  thereof;  it  is  suf- 
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ficient  to  refer  to  the  deacriptton  oontaineH  it,  tha  «-i.k— 

Paca  238. 

969.  Ad  appeal  may  be  taken  to  the  Supreme  Court 
from  a  jadgment  or  order  of  the  Probate  Court : 

1.  Orauting,  refuaiiig,  or  revoking  letters  teata- 
mentary,  or  of  adminiatration,  or  of  gaardianship ; 

2.  Admitting,  or  refusing  to  admit,  a  will  to  pro- 
bate; 

3.  Against  or  in  favor  of  the  validify  of  a  will,  or 
revoking  the  probate  thereof ; 

4.  Against  or  in  favor  of  setting  apart  property,  or 
making  an  allowance  for  a  widow  or  child; 

5.  Againat  or  in  favor  of  directing  the  partition, 
sale,  or  conveyance  of  real  property ; 

6.  Settling  an  account  of  an  executor,  or  adminis- 
trator, or  guardian ; 

7.  Befasing,  allowing,  or  directing  the  distribution 
or  partition  of  an  eatate,  or  any  part  thereof,  or  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share; 

8.  Overruling  a  motion  for  new  trial; 

9.  Confirming  a  report  of  an  appraiser  setting  apart 
the  homestead. 

ApPBtL  rHOM  Fbobiti  Coubt. — An  appeal  doea  not  lie  from  au 
order  of  the  Probate  Court  Batting  aside  iU  own  proceedings  bad 
before  Bnal  order,  upon  application  to  have  bomcHteod  set  apart.  Estate 
of  Johnson  v.  T;aon,  45  Cal.  257.  The  evidence  taken  in  a  proneed- 
iDg  iu  (he  Probate  Court  vJU  not  be  renewed  b;  the  Supreme  Court. 
oD  appeal,  nnlees  embodied  in  a  Etatement,  Estate  of  Arnai,  15  Cal. 
359. 

9T1.  When  the  order  or  decree  appointing  an  ex- 
ecutor, or  administrator,  or  gaardian,  ia  reversed  on 
appeal  for  error,  and  not  tor  want  of  jurisdiction  of  the 
Court,  all  lawful  acts  in  administration  upon  the  estate, 
performed  by  ancb  executor,  or  administrator,  or 
guardian,  if  he  have  qualified,  are  as  valid  as  if  such 
order  or  decree  had  been  affirmed. 

Effect  of  reveraal.    Estate  of  Amaz,  46  Cal.  260. 
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Sec.  1715.    The  appeal  most  be  takea  wittiin  sixty  days  withinn'i 
after  the  order,  decree  or  jadgment  is  entered.  mii«t  bo 
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1718.  At  or  before  Ibe  bearing  of  petitions  and  con- 
tests for  tbe  probate  of  wills;  for  letters  testamentary 
OT  of  administration;  for  soles  of  real  estate  and  con- 
firmations thereof ;  settlements,  partitions,  and  dis- 
tributions of  estates;  setting  apart  homesteads;  and  all 
other  proceedings  where  all  the  parties  interested  in 
the  estate  are  required  to  be  notified  thereof,  the  Conrt 
'  may,  in  its  discretion,  appoint  some  competent  attorney 
at  law  to  represent,  in  all  such  proceedings,  the  devisees, 
legatees,  heirs,  or  creditors  of  the  decedent,  who  are 
minors  and  have  no  general  guardian  in  the  county,  or 
whoarenon-residents  ol  the  State;  and  those  interested 
who,  though  they  are  neither  such  minors  or  non-re- 
sidents, are  unrepresented.  The  order  must  specify 
the  names  of  the  parties  for  whom  the  attorney  is  ap- 
pointed, who  is  thereby  authorized  to  represent  such 
parties  in  all  such  proceedings  hod  subsequent  to  his 
appointment.  The  attorney  may  receive  a  fee  to  be 
fixed  by  the  Court  for  his  services,  which  must  be  paid 
out  of  the  funds  of  the  estate  as  necessary  expenses  of 
administration,  and  upon  distribution  may  be  charged 
to  the  party  represented  by  the  attorney.  If,  for  any 
cause,  it  become  necessary,  the  Probate  Court  may 
substitute  another  attorney  for  the  one  first  appointed, 
in  which  case  the  fee  must  be  proportionately  divided. 
The  non-appointment  of  an  attorney  will  not  affect  the 
validity  of  any  of  the  proceedings. 

In  proceedings  to  obtain  an  order  far  the  sale  of  real  estate  belong- 
ing to  the  estate  of  a  deceased  peraou,  it  is  the  dutj  of  the  Probate 
Conrt  to  appoiut  an  nttorDe;  for  heirs  not  represented,  and  an  attor- 
nej'sfeeof  fifty  dollars  for  such  services  is  Dot  DQUnual  or  eicessive. 
Estate  ol  Simmons.  43  Cal.  643.  The  appoiatment  of  an  attorney  to 
represent  minor  heirs  vbo  reside  in  the  county  and  vere  not  served 
with  citations  to  appear,  and  the  appearance  of  the  attorney  for  aach 
minor  heirs  are  nnllities,  and  do  not  give  the  Conrt  jnrJBdiction.  Ban- 
dolph  T.  Bayne,  U  Cal.  366. 

county,  or  who  are  non-residents  of  the  State;  and  may,  if 
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he  deem  it  neoessary,  appoint  on  attorney  to  represent 
thoae  interested  who,  though  they  are  neither  each  minors 
or  non-residents,  are  unrepresented.  The  order  mnst 
specify  the  names  of  the  parties  for  vhom  the  attorney  is. 
appointed,  who  is  thereby  authorized  to  represent  anch  par- 
ties in  all  snch  proceedings  had  aubaeqtient  to  his  appoint- 
ment. The  appearance  of  the  attorney  is  snfficient  proof 
of  the  service  of  the  notice  on  the  parties  he  is  appointed 
to  represent.  The  attorney  may  receive  from  the  distribntive 
shares  of  the  estate  set  apart  for  the  parties  whom  he  repre- 
sents, a  fee  not  exceeding  fifty  dollars  for  his  entire  services ; 
if  there  is  no  distribution  of  the  estate,  this  fee  most  be 
paid  oat  of  the  funds  of  the  estate  as  necessary  expenses 
of  administration.  If,  for  any  cause,  it  becomes  neces- 
sary, the  probate  courtmay  substitute  another  attorney  for 
the  one  first  appointed,  in  which  case  the  fee  must  be  pro- 
portionately divided. 

Slatntes  of  1B51   p.  460,  $$  18,  32,  159,  336.  296;  1861,  p.  630,  i  6;  1861,  p. 
441,  i  66;  1B61,  p.  446,  $  SO;   1861,  p.  654,  $  ill;  1870,  p.  794,  i  2. 

npetUioDof  thtprori'loiitorui  (ttoru;  to  ba  H>- 


•r!ji|!j 


The  probate  court,  ander  the  sot  of  1851,  had  no  anthority  to  appoint  at- 
torneyB  for  absent  iniiiOT  heirs.  Under  said  act,  when  the  administrator 
Implied  for  leave  to  sell  land  to  pay  debts,  and  there  were  minor  heirs  with 
no  general  gnardian,  a  gnardian  ad  lifem— not  an  attorney — was  reqnired  to 
be  appointed,  for  the  sole  pnrpoBe  of  representing  the  minor  heirs  before 
the  petition  wm  acted  on.     Towtamd  v.  TaOanl,  33  Cal.  46. 

If  the  probate  record  is  fnll  and  shows  that  an  attorney — not  a  gnardiaD 
ad  mem — was  appointed  to  represent  minor  beirs  on  proceedings  set  on  foot 
by  the  sdminiEtrstor  to  sell  land  to  pay  debta,  it  will  not  be  presumed  that  a 
gnardian  ad  litem  was  appointed.     Ilrid. 

A  final  decree  of  the  probate  coort,  making  distribution  of  an  entire  estate 
ia,  nntil  reversed  or  modified  on  appeal,  an  investiture  of  the  absolute  right 
and  title  to  tbe  same  in  the  diBtribntees,  and  a  farther  order  of  the  court 
making  a  different  disposition  of  a  portion  of  the  estate,  made  pending  an 
appeal  which  was  perfected  from  said  final  decree,  is  void.  £$latt  of  0ar- 
rand,  36  Cal.  379.  ^ 

A.  was  appointed  by  tbe  probate  conrt,  on  the  presentation  of  a  will  for 
probate  by  the  testator's  eiecatrix,  as  attorney  for  minor  and  absent  heirs. 
A.  appeared  and  anted  as  such  during  the  administration  of  the  estate. 
SubseqaenUy  the  ezecntriz  petitioned  the  court  to  distribnte  all  the  proper^ 
to  herself  as  sole  devisee  under  tbe  will.  A.,  on  behalf  of  the  minor  heits, 
filed  a  petition  in  opposition  to  the  eiecntrii,  asUng  that  distribution  be 
made  to  minor  heirs  according  to  their  shares.  After  a  hearing  of  both 
petitions  the  eourt  made  an  order  distributiQg  the  whole  estate  to  the  execu- 
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See.  ITtO. 


triz.  A.,  on  behalf  of  the  infant  heiis,  appealed  to  the  BHpreme  oooit. 
Bnbaeqtiently  and  before  the  final  detarmination  of  the  case  oH  appetd.  A., 
on  petition  obtained  an  order  from  the  probate  oooit  granting  him  an  allow- 
Mice  fot  serrioes,  expanseH  and  coats  in  the  prosecation  of  Uie  appeal,  and 
directlDg  the  eiecatriz  to  pay  the  same  out  of  tbe  fonds  of  the  estate  in  her 
liaads:  Beld,  that  the  order  of  distribution  of  the  estate  to  the  eieontrii, 
unless  snbaeqaently  modified  or  reveised  on  appeal,  was  a  final  disposition 
of  the  hmdH  of  the  estate,  and  thereafter  nothing  of  the  estata  remained  for. 
the  court  to  act  npon;  that,  therefore,  the  order  making  an  allowance  to  A., 
pendii^  the  appeal  and  before  final  determination  thereof,  was  void.    Ibid. 


Paga  231. 

ni9.  When  a  judgment  or  decree  is  made,  setting 
apart  a  homestead,  confirming  u  sale,  making  distribu- 
tion of  real  property,  or  determining  any  other  matter 
affecting  the  title  to  real  property,  a  certified  copy  of 
the  same  muat  be  recorded  in  the  office  of  the  Recorder 
of  the  county  in  which  the  property  is  situated. 

See  cases  case  cited  on  page  3,  d  »tq.,  anU;  also  oases  dtad  imdar  seoHim 
1537,  anU. 

Sec.  1720.  (§302.)  When  it  is  not  otherwise  prescribed  &»(«, by 
in  this  title,  the  probate  court,  or  the  supreme  court  on  in  ^^iin 
appeal,  may,  in  its  discretion,  order  coats  to  be  paid  by  any  °"^' 
party  to  the  proceedings,  or  oat  of  the  assets  of  the  estate, 
as  jnstice  may  require.     Execution  for  the  costs  may  issue 
out  of  the  probate  court.(a) 

BtatntsB  of  18.51,  p.  487,  }  302;  1855,  p.  302,  ( 13. 

See  Edate  of  Oarraad,  35  Cal.  379,  cited  under  section  1718,  onk. 

See  sections  1332, 1503  and  1508  to  1510,  inclnsiie,  ante. 

Where  an  executor  incars  expenses  In  litigatiiig  a  vill  nnder  which  he  ad- 
minlBters,  he  is  not  perBouallf  chargeable  therefor,  ercn  if,  throngh  the 
mistake  of  his  counsel  in  a  matter  of  Tmsetlled  practice,  at  the  time  they  were 
lost,  when  they  might  probably  have  been  collected  from  the  contestant,  bnt 
they  will  be  allowed  to  him  as  expenses  of  administration.  Alnia  t.  Burnett, 
33Cal.  G6«. 


U  PnwedDTe.) — i 


(■)NoTi.— (Fcom  OodB  of 
or  deFendcd  bj  ui  lucatoi 
ij  HDlharlisd  lit  itstaUi.  ooi 
proavcvtltig  or  dDr«idLng  Id  hia  own  rlgLt;  bnt  niah  ooiti  mut.  i 
chftrgeftbls  anlj  upon  tha  ediile.  ftind  of  ptrtj  repHHntdd,  udIv 
■ime  to  be  pild  by  the  pUlntlSor  (hrsnduit,  panonilljf,  (or  mil 
Id  thQ  AoUoD  or  defflnia- 


(INIT).    In  u  KtlDD  proMcntfd 


pncnt,  ba  nuda 
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Eieonton  uid  adniiniBk&ton  vs  indiTidnall;  reapocBible  iat  coats  tgcot- 
erad  againat  them  in  eTaty  uwe,  bnt  they  ehaii  be  allowed  Uiem  in  their  ad- 
nuniatntioa  Mxoaata,  exeept  when  it  ftppeare  that  Ibe  action  has  been 
proaeonted  or  rejected  withoat  jnat  mom.     Mcox  i.  Graham,  G  Cal.  IGT. 

'Where  a  oomplainant  noneo«'aparily  and 'without  aufficient  eicaae,  long  ne^ 
leota  to  proMeiit«  his  daim  i^punat  an  eatata,  though  he  recover  the  piinci' 
pal  property,  he  will  be  telnted  renia  and  profits,  and  the  coet  will  be 
divided.    Liadtay  t.  lAndtay,  I  De  Banamre,  150. 

Bee,  also,  Abiia  r.  PadiUa,  19  Cal.  388,  whiOh,  bo'veTer,  may  be  considered 
obsolete,  on  account  ot  ohangsa  in  the  lav. 

ximqm,        8ko.  1721.  'WheneTer  an  dxecntor,  administiator  or  guar- 

toflf^l^  dian  is  committed  for  contempt,  in  disobeying  any  lawful 

nmond     ordcT  of  the  probate  ooitrt  or  the  judge  theTeof ,  and  has  re- 

miuM^  mained  in  costody  for  thirty  days  without  obeying  such 

ud  HiDUitT  order,  or  purging  himself  otherwise  of  the  contempt,  the 

^!^       probate  court  may,  by  order  reciting  the  facts,  and  irithout 

farther  showing  or  notice,  revoke  his  letters  and  appoint 

some  other  person  entitled  thereto,  executor,  administrator 

or  goardi&D,  in  hia  stead. 

The  power  of  the  probate  judge  to  remoTO,  in  his  (tiecretion,  an  adminia- 
trstor  for  any  of  the  cauaea  named  in  the  stattile,  will  not  be  interfered  with 
by  the  appellats  court,  unleaa  it  ahonld  be  olearl;  shown  that  there  baa  been 
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1722  (N  S.)  Whenever  an  infant,  insane,  or  in- 
competent person  has  a  guardian  of  his  estate  residing 
in  this  State,  personal  service  upon  the  gimrdian  of  any 
process,  notice,  or  order  of  the  Probate  Court  concem- 
ing  the  estate  of  a  deceased  person,  in  which  the  ward 
is  interested,  is  equivalent  to  service  upou  the  ward ; 
and  it  is  the  duty  of  the  guardian  to  attend  to  the  in- 
terests of  the  ward  in  the  matter.  Such  guardian  may 
also  appear  for  his  ward,  and  waive  any  process,  notice 
or  order  to  show  cause  which  an  adult  or  a  person  of 
sound  mind  might  do. 
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CHAPTEE  Xm. 


OF  POBUC  ADHINI8TBAT0R. 


BicnoM  1736.  Whftt  eaUtes  to  be  BdminiBteTed  by  pablic  adminiatnitor. 

1737.  Pnblio  admituEtrBlor  to  obtain  letteie,  vhen  and  how.    His 
bond  and  oath. 

1728.  Dn^  of  persons  in  whose  house  any  stranger  dies. 

1729.  Must  retom  inventory  and  administer  estates  according  to 

this  title. 

1730.  When  another  person  is  appointed  administrator  or  execnloii 

pnblio  adminiBtrator  to  deliver  np  the  estate. 

1731.  Civil  officers  to  give  notice  of  waste  to  public  adnuniBtrator. 

1732.  Bnits  for  property  of  deoedents. 

1733.  Order  to  examine  party  charged  with  embezzling  estate. 

1734.  pQiiiBhment  for  refuaing  to  attend,  ^ 
1736.  Order  on  public  administrator  to  acoonnt. 

1736.  Every  six  montha  to  make  and  pnblish  return  of  oondition  of 

1737.  When  there  are  no  heirs  or  clalmanta,  moneys  and  effects 

paid  to  oonnty  treasurer,  eto. 

1738.  Kot  to  be  interested  in  the  payments  lor  or  on  account  of  eo' 

tates  in  his  hands. 
1730.  When  to  settle  with  coonty  clerk,  and  how  nnclaimed  estate 

disposed  of. 
niO.  Proceedings,  how  and  by  whom  institnted,  against  pablic 

administrator  failing  to  pay  over  money  aa  ordered. 
1741.  Fees  of  officers,  when  and  by  whom  paid. 
1743.  Public  administrator  to  administer  oaths. 
1743.  Preceding  ohapters  applicable  to  public  administrator. 

Sec.  1726.  (g3.)  Everypablio  admimstrator.doly  elected,  mmt 
commissioned  and  qualified,  mnst  take  charge  of  the  estates  tSmhnt 
of  persons  dying  within  his  conntj,  aa  follows:  paSi''i 

1.  Of  the  estates  of  decedents  for  which  no  administra-  n.'8."" 
tors  are  appointed,   and  which  in   oonsequenoe  thereof, 
are  being  wasted,  uncared  for,  or  lost; 

3.  Of  the  estate  of  decedents  who  leare  no  known  heirs, 
or  are  strangers; 

3.  Of  estate  ordered  into  his  hands  by  the  probate  court; 
and. 
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4.  Of  estate  npon  which  letters  of  administration  have 
been  iBsned  to  him  by  the  probate  conrt. 

Statatei  of  1851,  p.  207,  i  3;  IStiO,  p.  106,  f  3. 
Bee  section  1411,  anie. 

^men  pabllo  admlnlatrator  to  BdmlnlaUr.— The  public  ^dminiBtrator 

of  the  cit;  and  coonty  of  San  Franciftco,  can  take  npon  himself  the  dntiea  of 
an  administFator  of  n  giien  eatftte  only  by  Tirtne  of  a  epecia]  grant  mads 
open  a  petition  therefor,  filed  in  the  matl«r  of  Boch  estate.  Hs  does  not, 
bj  Tirtae  of  hia  ofQce,  acquire  the  right  to  admiuieter  upon  any  particolar 
estate.    Eslalt  of  BamiUon,  34  Csl.  464. 

Roger*  v.  Hoberlin  (11  Cal.  120).  waa  not  designed  to  decide  more  than 
that  the  public  administrator  mnst  show  a  grant  of  administratloii  apan  the 
particular  estate.    AM  y.  Loot  <t  Foxeler,  17  Cal.  233. 

Bond.— Section  two  of  the  act  "  oonceming  the  office  of  public  adminis- 
trator for  the  cooDty  of  San  FranciBco"  (Lairs  1851,  p.  ^S),  fixed  the  bond 
of  the  public  administrator  for  that  county  at  the  Bum  of  f  50,000.  That  act 
Tas  passed  March  8,  IS61.  The  act  "concerning  the  office  of  pabUe  admiii- 
istrator,"  etc.,  passed  April  15,  1851;  and  the  former  act  would  seem  to  bo 
repealed  by  the  effect  of  sections  1  aod  10  of  the  latter. 

As  the  public  admiuistrator  is  required  to  give  bond  and  take  the  official 
oath,  ii  leema  to  have  been  the  intention  of  the  statute  to  diBpense  with  the 
bond  and  oath  required  of  the  edministrators  in  each  particular  case.  Beck- 
ett y.  Sdovrr,  7  Cal.  215. 

RaqnioltBB  before  takfag  charBa  of  eatataa. — There  most  be  a  judicial 
grant  of  admiiiistralion  to  the  public  administratoi  in  each  particular  cue. 
His  commission,  therefore,  cannot  prove  that  he  is  the  reguhir  admlhistrator 
upon  the  partica[ar  estate;  he  must  show  a  grant  of  adminiBtration,  like  any 
other  administrator.     Ibid. 

Bnt  where  the  conrt  made  a  regular  order  that  letters  should  issue  to  the 
public  administrator,  as  no  bond  or  oath  was  required  as  a  eonditioti  prece- 
dent, the  omission  to  issue  the  letters  is  not  fatal.    IbH. 

A  public  administrator  having  administration  of  an  estate,  continues  such 
administrator  after  the  eipiiatiou  oi  his  term  of  office,  and  until  hia  authority 
is  directly  set  aside  or  indirectly  revoked  by  another  appoititment.  Rogers  v. 
Hoberlin,  11  Cal.  120. 

To  vest  the  incoming  administrator  with  title  to  the  estate,  there  must 
be  a  grant  of  administration  to  him;  the  mere  handing  over  the  papers  by 
the  old  adminiatralor  to  the  new,  is  not  sufficient     Ibid. 

Sec,  1727.  Whenever  a  public  administratoT  takes 
''  charge  of  an  estate,  which  he  is  entitled  to  administer -with- 
out letters  of  administration  being  issued,  or  imder  order 
of  the  coort,  he  must,  with  all  convenient  dispatch,  procure 
letters  of  administration  thereon,  in  a  like  manner  and  on 
like  proceedings  as  letters  of  administration  are  issued  to 
other  persons.  His  official  bond  and  oath  are  in  lien  of  the 
administrator's  bond   and  oath,    but  when  real  estate  ia 


235  OP  PDBLIC  ADMINISTKATOH.  Sec.  1T3S. 

ordered  to  be  Bold,  anotlier  bond  may  be  required  by  tha 
oonrt. 

8m  cases  aitad  under  preceding  section. 

Seo.  1728.     (§304.)     Whenever  a  stranger,   or  person  ^fj^-jj 
without  known  heirs,  dies  intestate  in  the  house  or  premises  j*^"^ 
of  another,  the  possessor  of  the  premises,  or  any  one  know-  •^*< 
ing  the  facts,   must  give  immediate  notice  thereof  to  the 
pnblio  administrator  of  the   oonnty;  and  in  default  of  so 
doing,  he  is  liable  for  any  damage  that  may  be  sustained 
thereby,  to  be  recovered  by  the  public  administrator,  or 
any  party  interested. 

Statutasof  1851,  p.  488,  $304. 

The  right  of  the  public  admimatratoT  to  take  immediKta  poBaeKsion  of  alij' 
pBrtioolar  aatate  which  he  decides  comes  within  sections  304  and  306,  would 
seem  to  be  in  virtae  of  his  offlce,  and  in  case  he  errs  and  takes  posseasion  of 
an  estate  upon  which  he  oannot  adminiBter  T^alorlj,  then  he  most  dvlivei 
over  the  aasete  lo  the  regnlar  adminlBtiator,  under  section  306,  and  whua 
regtilar  administration  is  granted  to  him.  and  oftertAirds  it  shall  be  discov- 
ered that  another  party  is  entitledto  administration,  then,  under  Bectdon  311, 
the  coart  at  any  time  ma;  order  the  delivery  of  the  assets  to  the  person  enti- 
tled.   Btelua-r.StU»xr,7Cal.21S. 

See  seotiouB  1736  and  1739,  post. 

8ec.  1729.  (g305.)  The  public  administrator  most  mu> 
make  and  return  a  perfect  inventory  of  all  estates  taken  .1,7 
into  his  possession,  administer  and  account  for  the  sam/e ."" 
according  to  the  provisions  of  this  title,  subject  to  the  con-  """ 
trol  and  direction  of  the  probate  court. 

Statutes  of  1851,  p.  4^8,  $  305. 
See  Rogert  v.  Eoberlw,  11  Cal.  137,  cited  under  nsit  section. 

The  pnblio  administrator  is  personally  liable  npon  a  contract  made  in 
relation  to  estates  npon  which  he  administers,  nnleas  the  idea  of  such  per- 
sonal liability  be  eiclnded  by  the  contract.     DutineUey.Henriqutt,  1  Cal.  38T, 

The  intention  of  the  fourteenth  chapter  of  the  act  concerning  the  estatcH 
of  deceaaed  persons,  seems  to  be  that  the  pnblic  admiuiatrator  should  at 
once  take  possession  of  the  estate  of  all  persons  dying  withont  known  beiru, 
BeaktU  v.  Sdoiwr,  7  Cal.  315. 

As  to  the  right  of  the  pnblio  administrator  to  take  possession  of  any  par- 
ticolar  estate  nnder  the  three  hundred  and  fourth  and  three  hundred  and 
fifth  sections,  it  would  seem  to  be  in  virtae  of  hia  offlce,  and  he  mnst  deUvpr 
it  np  to  the  person  showing  himself  entitled  (hereto.     Ibid. 

It  seems  that  the  pnblic  administrator  is  entitled  to  adminiatration  upon 
all  catntes  not  otherwiae  sdminiatered.     Ibiil. 

And  see  section  1366.  ante,  sod  cases  noted. 
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Sec.  1730.    (g  306.)    If,  at  aiij  time,  letters  testamentaiy 
or  of  adminiatratioD  are  regularly  granted  to  any  other  per- 
T  son  on  an  estate  of  which  the  public  administrator  has 
I '  charge,  he  must,  under  the  order  of  the  probate  court, 
account  for,  pay  and  deliver  to  the  executor  or  administra- 
tor thus  appointed,   all  the  money,  property,  papers  an.d 
estate  of  every  kind,  in  his  possession  or  under  his  control. 
BtotnteB  of  1851,  p.  4B8,  $306. 
Bee  BkMI  t.  S^OKtr,  7  Col.  315,  cited  andei  section  1738,  onfe. 

Being  neareT  of  kin  to  the  deoedent  than  an;  other  person  in  the  United 
States  doee  not  give  a  tight  to  admiiuBtet;  if  the  next  of  kin  is  not  here,  or 
is  legally  diaqualifled,  the  pnblio  administrator  is  entitled  to  adnuiUBler. 
Tht  Fvblie  Admini^ralor  t.  Weflt,  1  Paige,  M7. 

A  public  administrator  having  administration  of  an  estate,  continues  sach 
admimstration  after  the  expiration  of  hia  term  of  ofBce,  and  nntU  his  an- 
ihorit;  is  directly  set  aside,  or  indireotl]'  revoked  bj  another  appointment. 
Sogera  v.  HoUrllii,  11  Gal.  127. 

r.  Hbc.  1731.  (§307.)  All  civil  officers  must  inform  the 
public  administrator  of  all  property  known  to  them,  belong- 
ing to  a  decedent,  which  is  liable  to  loss,  injury  or  waste, 
'  and  which,  by  reason  thereof,  ought  to  be  in  the  possession 
of  the  public  administrator. 

Statntea  of  1651,  p.  488,  (307. 

Sec.  1732.     (§308.)     The  public  administrator  must  in- 
stitute all  suits  and  prosecutions  necessary  to  recover  the 
property,  debts,  papers,  or  other  estate  of  the  decedent- 
BUmtea  of  18S1,  p.  486,  i  308. 

The  public  adminiBtrator  has  no  power  under  the  act  relative  to  persons 
dying  intestate,  eto.,  to  administer  on  goods  shipped  at  a  foreign  port  and 
arriTing  here  q/t«r  the  death  of  the  intestate.  Hammond  v.  MoLea,  2  Johns. 
Ch.  493. 

t-  Sec.  1733.  (§309.)  When  the  publio  administrator 
complains  to  the  probate  judge,  on  oath,  that  any  person 

i  has  concealed,  embezzled  or  disposed  of,  or  has  in  his  pos- 
session, any  money,  goods,  property  or .  effects,  to  the 
possession  of  which  such  administrator  is  entitled  in  his 
official  capacity,  tlie  judge  may  cite  such  person  to  appear 
before  the  probate  court,  and  examine  him  on  oath  touch' 
ing  the  matter  of  sach  complaint. 

Btututes  of  1S51,  p.  488,  $309. 
See  section  1459,  ante,  ti  wg. 
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Sec.  1734.  (|  310.)  All  sach  interrogations  and  answers  ^ 
must  be  redoced  to  writing  and  signed  by  the  party  exam-  *- 
ined,  and  filed  in  the  probate  court.  If  the  person  so  cited 
refuses  to  appear  and  submit  to  such  an  examination,  or  to 
answer  such  interrogatories  as  may  be  put  to  him  touching 
the  matter  of  such  complaint,  the  court  may  commit  him  to 
the  county  jail,  there  to  remain  in  close  custody  until  he 
submits  to  the  order  of  the  court. 

Statatesof  1861,  p,  488,  {310. 

See  aection  1160,  d  teq.,  ante- 

The  probate  court  may  at  any  time  o 


1787,  It  is  the  duty  of  every  Public  Administrator, 
as  soon  as  he  shall  receive  tlie  same,  to  deposit  with 
the  Couuty  Treasurer  of  the  county  in  which  the  pro- 
bate proceedings  are  pending,  oil  moneys  of  the  estate 
not  required  for  tlie  current  expenses  of  the  administra- 
tion ;  and  such  moneys  may  be  drawn  upon  the  order  of 
the  executor  or  administrator,  countersigned  by  the 
Probate  Judge,  when  required  for  the  purposes  of  ad- 
ministration. It  shall  be  the  duty  of  the  County 
Treasurer  to  receive  and  safely  keep  all  such  moneys, 
and  pay  them  out  upon  the  order  of  the  executor  or 
administrator,  when  countersigned  by  the  Probate 
Judge,  and  not  otherwise,  and  to  keep  an  account  with 
each  estate  of  all  moneys  received  and  paid  to  him ;  and 
the  County  Treasurer  shall  be  allowed  one  per  cent 
upon  all  moneys  received  and  kept  by  him,  and  no 
greater  fees  for  any  services  herein  provided.  The 
moneys  thus  deposited  may,  upon  order  of  the  Probate 
Court,  be  invested  pending  the  proceedings,  in  securi- 
ties of  the  United  States,  or  of  this  State,  when  such 
investment  is  deemed  by  the  Court  to  be  for  the  best 
interests  of  the  estate.  After  a  final  settlement  of  the 
affairs  of  any  estate,  if  there  be  no  heirs  or  other  claim- 
ants thereof,  the  County  Treasurer  shall  pay  into  the 
State  Treasury,  all  moneys  and  effects  in  his  hands  be- 
longing to  the  estate,  upon  order  of  the  Prubate  Court, 
and  if  any  such  moneys  and  effects  escheat  to  the  State, 
they  must  be  disposed  of  as  other  escheated  estates. 
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Sec.  1738.  (g  302.)  The  public  sdmmistrator  mast  not 
>•  be  interested  in  expenditures  of  any  kind  made  on  accoimt 
of  any  estate  he  administers;  nor  most  he  be  associated  in 
business  or  otberwisBi  with  any  one  vho  is  so  interested, 
and  he  must  attach  to  his  report  and  publication,  made  in  . 
accordance  with  the  preceding  section,  his  affidavit  to  that 
effect. 

Statatoaot  IBSl,  p.  114,  $1. 

Sec.  1739.     (§302.)    Public  administrators  are  required 
k,  to  account  under  oath  and  to  settle  and-  adjost  their  ac- 
counts, relating  to  the  care  and  disbursement  of  money  or 
property  belonging   to   estates   in    their  hands,  with  the 
county  clerks   of   their   respective  counties,'  on   the  first 
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appear  mi  deny  Ibo  Ulle  eat  up  bj  the  State,  or  traverae  auj  material  tkct  aet  forth  Id  tlia 
lotormation,  thalaauBOfbtclDiiutbeti'MdaaUsueaof  fKtarelMedincltllaeUoiia.  Uafur 
the  laiaei  are  tried,  It  appnan  from  the  facli  found  or  admitted,  that  the  Slate  hu  goot 
title  to  the  land  and  tenement!  In  the  Infornjatlon  mDntloiied,or  anypartthervof,Jadginei]t 
must  be  rendered  that  the  State  be  aelied  tbereof,  ahd  recover  ooata  of  anlt  atjalnat  thi 
dstendaota. 

Sic.  1373,  Within  twentj  rsrt  after  Judgment  In  any  procetdlng  had  under  thli  title,  a 
perMn  not  a  party  or  prlt;  to  locli  proceeding  may  Hie  a  petition  In  the  dlitrld  oourt  of 
the  county  of  Sacramento,  ahowlng  hli  claim  or  right  to  the  property  tn  the  prooeedi  tli^e- 
of.  A  copy  of  anch  petjtlan  mnat  tie  eerred  on  tba  attorDey.generaI  at  leaal  twenty  daji 
before  the  hearing  of  the  petition,  who  muil  annrer  the  aame;  and  the  court  Iherenpon 
muit  try  the  leiue  aa  laanca  are  tried  In  dvll  actlona.  and  If  it  be  determined  that  neb 
pereon  la  entitled  to  the  property  or  to  the  proceedH  thereof,  it  muat  order  the  proput;,  If 
It  has  not  been  aold,  lobe  dellTCred  la  him,  or  If  It  haibean  uldand  the  proceeds  paid  IdU 
the  State  treuury,  then  It  maat  order  the  CDDtrollsrtodiawbla  warrant  on  thBtmanryfor 
thepayinenloftheBame,but  without  Interact  CFoort  to  the  State,  acopy  of  widch  order,  under 
the  aeal  of  the  court,  ahallbeaiufflcient  TOucberfor  drawing  inch  warrant.  All  perviu 
who  fall  to  appear  aod  die  their  petition!  within  the  time  Umlladi  are  loreret  barred,  rt- 

thB  llmlli  of  the  United  BUlea,  the  ngbt  to  appear  and  Ue  their  peUUona  at  any  time  wUh- 
laflTeyiu*  kflaiUielrteapectlTedlaablUUeaceaaa, 


239  OF  PUBLIC  ADMINIBTRATOfi.  s«o.  1T48. 

Mondaj  in  each  month;  And  they  must  pay  to  the  conaty 
treasurer  any  money  remaining  in  their  bands  of  an  estate 
onchiimed,  ss  provided  in  sections  sixteen  hundred  and 
ninety-three  to  sixteen  hundred  and  ninety-eix,  both  in- 
clasive. 

SUtatea  of  1S53,  p.  211,  $3. 

Sec.  1740.     When  it  appears,  from  the  returns  made>  in  ?';°™**i"g' 
pursuance  of  the  foregoing  sections,  that  any  money  re- )|;i'™' ,',"" 
mains  in  the  hcmds  of  the  public  administrator  (after  a  final  "^'('['^'^ 
settlement  of  the  estate)  unclaimed,  which  should  be  paid  f;;^;',''7^'" 
OTer  to  the  county  treasurer,  the  probate  judge  must  order  j;"^,;;'''^^ 
the  same  to  be  paid  over  to  the  county  treasurer,  and,  on  ""'■^'"J 
failure  of  the  public  administrator  to  comply  with  the  order 
within  ten  days  after  the  same  is  made,  the  district  attorney 
for  the  county  must  immediately  institute  the  requisite  legal 
proceedings  against  the  pobUc  administrator,  for  a  judgment 
against  him,  and  the  sureties  on  his  official  bond,  in  the 
amount  of  money  so  withheld,  and  costs. 
SUtates  of  185S,  p.  213,  $1. 

Bec.  1741.     (g  SOS.)     The  fees  of  all  officers  chargeable  Foe-orom. 
to  estates  in  the  hands  of  public  administrators  must  be  paid  ud  b; 
out  of  the  assets  thereof  so  soon  as  the  same  come  into  his  n.  b!°  '' 
hands. 

SUtntea  of  1860,  p.  357,  $(  1,  2. 
See  sectioiiB  1616  and  1618,  ante,  and  casaB  cited  there, 

Szc.  1742.     (§305.)     Public  administrators  may  admin- Pubucsd. 
ister  oaths  in  regard  to  all  matters  touching  the  discharge  to  laa,°,ii 
of  their  duties,  or  the  administration  of  estates  in  their  n,  s." 
hands. 

SUtntea  of  1860,  p.  3ST,  i  3. 

Sec.  1743.    When  no  direction  is  given  in  this  chapter  rMCfdinn 
for  the  government  or  guidance  6t  a  pubUc  administrator  pii'-ubin  to 
in  the  discharge  of  his  duties,  or  for  the  administration  of  luiTiiiuuor. 
an   estate  in  his  hands,  the   provisions  of  the  preceding 
chapters  of  this  title  must  govern' 
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CHAPTER  XrV. 

01  QDABDIAN  AND  WABD. 

AbTICU     I.    OutBDIUmOPKIIlDIS. 

n.  GuiMHiini  or  aaunt  axis  omonrrrKsr  n 

III.  Thi  powns  ujD  ntm»  op  odibbi*mb. 

IV,  Th«  sua  ar  PiopcBn  jjid  vb»  dbmoitki] 
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anABDIANB  OP  ICIN0R8. 

Sbction  1717.  Prob«te  jndge  to  appoint  guardians,  when,  and  on  what  peti- 
tion, 
1748,  When  minor  may  nominate  gnaidian,  when  not 
17*9.  When  appointment  maj  be  maide  by  jndge,  when  minor  ia 

over  fonrteen. 
17B0,  Nomination  by  minoTs  after  arriving  at  (onrteen. 

1751.  Father  or  mother  entitled  to  gnardianahip, 

1752.  Minor  having  no  father  or  mother. 

1753,  Fovers  and  daliea  ol  goardian. 

1754,  Bond  of  pn-^i.„  .....^ . „ ^ 
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1747,  The  Probate  Judge  of  each  county,  when  it 
appears  necessary  or  convenient,  may  appoint  gnardians 
for  the  persons  and  estates,  or  either,  or  both  of  them, 
of  minors  who  have  no  guardian  legally  appointed  by 
vrill,  or  deed,  and  who  are  inhabitants  or  residents  of 
the  county,  or  who  reside  without  the  State,  and  have 
estate  within  the  county.  Sach  appointment  may  be 
made  on  the  petition  of  a  relative  or  other  person,  in 
behalf  of  such  minor.  Before  making  such  appointment, 
the  Judge  must  cause  such  notice  as  he  deems  reason- 
able to  be  given  to  the  relatives  of  the  minor  residing  m 
the  county,  and  to  any  person  having  care  of  such  minor. 
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a  relative  or  other  person,  in  behalf  of  such  minor.  Before 
making  the  appointment,  the  judge  must  cause  such  notice 
to  he  given  to  the  relatives  of  the  minor  residing  in  the 
county,  and  to  any  person  under  whose  care  such  minor 
may  be,  as  he  deems  reasonable. 

BtatuteH  of  1850,  p.  268,  j  1,  1861,  p.  603,  j-  J;  *  Cal.  362;  15  Cal.  227. 

See  sectioDB  1T49  and  1T93,  ei  stg.,  post,  as  to  appoiutmeut  of  a,  guardian 
tor  a  minor  heir  residing  ont  of  the  Slate. 

Waiit  of  notice,  sSeot  of.— A  guardian's  appointment  b;  tbe  proper 
oSScer,  though  witliont  regular  notice,  is  Toidable  not  void.  Clet:rlaitd  y. 
Hopkins.  2  Aik.  394. 

Minor  realding  ont  of  th«  State.— Notice.— Where  a  minor  resideB  out 
of  the  State,  the  notice  to  be  given  to  all  pereonB  iatereated,.  on  the  applica- 
tion of  a  party  to  be  appointed  gnardinn  of  such  minor,  is  matter  for  the 
exclusive  judgment  of  the  probate  jadge.  The  manner  in  wlitcb,  and  the 
period  (or  which,  the  notice  ahall  be  given,  are  subject  entirely  t«  his  direfr 
tion— with,  perhapa,  the  right  of  appeal  to  the  supreme  court  from  the  order 
of  appointment.     Oronfier  v.  Fvjfmirol,  19  Cal.  029. 

Third  persona  cannot  qneBtion  the  validity  of  anch  order  upon  an  allega- 
tion that  the  notice  of  the  hearing  of  the  applicatiou  for  the  appointment  of 
the  guardian,  under  the  statate,  was  inaufflcient.     /bid. 

lu  this  case  a  pnrchaaer  at  a  judicial  sale  of  partnership  real  etilate,  filed 
his  petition  to  be  relieved  from  the  purchase  on  the  grounds:  first,  that  a 
non-reaidunt  minor  was  interested  in  the  property,  and  that  his  general 
guardian  who  represented  him  in  the  suit  resulting  in  such  sale  wnsappointed 
without  sufficient  notice  having  been  given  of  the  hearing  of  the  application; 
and  second,  that  a  guardian  ad  litem  onght  Ic  have  been  appointed:  IkUl, 
that  tbe  notice  haviag  been  according  to  the  direction  of  the  probiite  judge, 
the  appoinlment  of  general  guardian  was  properly  made,  the  sale  waa  valid, 
aod  that  the  purchaser  will  not  be  relieved,  and  that  no  guardian  ad  lilttn 
was  required.     Ibid. 

Iinnatdc— Letters  of  gnardianshipof  alonatjc,  issued  by  a  probate  court, 
cannot  be  questioned  in  collateral  proceeding.     tVamm  et  al,  v.  Wilaon,  310. 

Attorneys  for  minor  or  abaent  belra.— The  probate  court,  under  the  act 
of  lb51,  had  no  authority  to  appoint  attomeyB  for  absent  or  minor  heirs. 
Under  said  act  when  the  admimstrator  applied  for  leave  to  sell  land  to  par 
debts,  and  there  were  miuor  heirs  with  uo  general  guardian,  a  guardian  ad 
litfm — not  an  attorney — was  required  to  be  appointed  for  the  sole  purpose  of 
representing  the  minor  heirs  before  the  petition  was  acted  on.  Toicmend  v. 
Tallant,  33  Cal.  45. 

PRIOEITY  IN  APPOINTMENT. 

Onardiana  at  common  latv. — There  were  four  kinds  of  guardians  at 
common  law;  by  nature,  for  nurture,  in  socage  and  in  chivalry.  Lord  v. 
lioui/h,  37  Cal.  659. 

Testamentary  gaardla aa.— Gnardi ana  in  chivalry  vere  abolished,  and 
testamentary  guardians  substituted  by  Stat.  12,  Car.  II,  Ch.  24,  aud  made  to 
take  precedence  of  all  other  hind  of  guardians.  Like  all  other  guardians, 
tbe  testamentary  guardian  was  sabject  to  the  supervision  of  the  court  ol 
chancery,  and  could  he  removed  for  cause,     llnd. 


8c«.  1747.  OF  GUARDIAN  AND  WABD.  242 

Power  of  oourt  of  ohanoery  over  guardians.— Guardians  of  all  Idnda 
are  trustees,  and  for  that  reason,  were  subject  to  the  supervision,  and  amen- 
able to  the  order  of  the  court  of  chancery.  The  power  of  the  court  of  chan- 
cery is  no  greater  than  it  is  over  other  trustees,  and  it  cannot,  therefore, 
remove  a  guardian  except  for  good  cause,  shown  or  apprehended.    Ibid, 

Qiiardiana  by  statutes  of  Ccdifomia. — Under  the  statute  of  this  State, 
the  power  to  appoint  a  guardian  is  vested,  first,  in  the  father;  second,  in 
the  mother;  third,  in  the  probate  court.  Under  the  statute  of  this  State,  a 
testamentary  guardian  has  only  the  powers  of  a  probate  guardian,  and  can- 
not, therefore,  take  the  personal  custody  of  the  ward,  so  long  as  there  is  a 
mother  who  is  competent,  willing,  and  worthy  to  have  the  custody  and 
tuition  of  her  child.    Ibid. 

If  the  father  dies,  having  appointed  a  guardian  for  his  children  by  his  last 
will  and  testament,  but  leaving  a  widow  who  is  a  qualified  and  fit  person  to 
have  the  personal  custody  of  her  children,  such  widow  is  entitled,  if  she  ao 
desires,  to  the  personal  care  and  custody  of  the  children.  In  such  case,  the 
power  of  the  testamentary  guardian  only  extends  to  such  special  directions 
as  the  fafcher*may  have  given  in  his  will,  with  reference  to  the  education 
and  settlement  of  his  children,  and  the  care  and  management  of  their  prop- 
erty, and  does  not  include  the  personal  custody  of  the  children,  if  objectian 
thereto  be  made  by  the  mother.    Ibid. 

L.  being  the  father  of  three  children,  aged  respectively  eight,  six  and  four 
years,  made  his  will,  by  which  he  devised  the  custody  of  his  children  to  his 
mother  in  these  words:  **  The  personal  care,  custody  and  control  of  my  said 
children  I  do  hereby  confide  to  my  dear  mother,  soldy^  except  in  such  cases 
as  my  said  trustees  and  executors  may  deem  contrariwise  for  the  purpose  of 
education,"  and  died,  leaving  (he  widow,  who  was  in  all  respects,  a  fit  and 
proper  person  to  be  entrusted  with  the  personal  care  and  custody  of  her 
children.  In  an  action  by  the  widow  against  the  testamentary  guardian  and 
executors  of  L.  for  the  custody  of  her  children,  it  was  held  that,  under  the 
statute  of  this  State,  the  widow's  claim  to  the  personal  custody  of  the  chil- 
dren, was  superior  to  that  of  the  testamentary  guardian.    Ibid. 

Charitable  Institution. — Where  a  father,  by  an  instrument  in  writing, 
surrendered  his  infant  children  to  the  custody  of  a  charitable  institution, 
with  the  powers  and  subject  to  the  provisions  contained  in  its  act  of  incor- 
poration: Udd,  that  notwithstanding  such  surrender,  the  surrogate  may 
appoint  a  general  guardian  of  the  children.  The  obligations  of  such  a  guard- 
ian are  not  inconsistent  with  the  guardianship  which  the  institution  may 
claim  under  the  act  of  its  incorporation.  Kearney  v.  Brooklyn  Industrial 
Scfiool  1  Redf.  Sur.  Rep.  292. 

Right  to  guardianship. — As  between  an  uncle  and  a  stranger  contending 
for  guardianship,  other  things  being  equal,  the  uncle  is  to  be  preferred. 
Moorehouse  v.  Cooke,  Hopkins,  226. 

A  convicted  felon  on  being  restored  to  civil  life  by  pardon,  is  again  entitled 
to  the  custody  of  his  infant  children,  who  had  been  placed  under  guardian- 
ship during  his  civil  death.    Matter  of  Demingt  10  Johns.  233,  483. 

But  see  section  255,  of  Civil  Code  cited  in  next  chapter,  which  provides 
that  the  power  of  a  guardian  appointed  by  the  court  can  be  superseded  only 
by  order  of  the  court,  or  if  the  guardian  has  been  appointed  solely  on  ac- 
count of  the  ward's  minority,  then  by  the  ward's  attaining  majority. 

In  selecting  a  guardian  for  an  infant,  the  wishes  of  the  nearest  relatives, 
or  the  declared  wishes  of  the  deceased  parents,  will  be  considered;  but  there 
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is  no  orbitrsr;  mle  controlliog  the  »eIect[oii.  the  matter  b^ing  within  the  ilta- 
cretiou  of  the  surrogate,  to  be  exerciaed  vith  a  view  to  tlie  social  relations 
and  the  welfare  ot  the  minor.    Cotiat  t.  Horn.  I  Br&d.  143. 

The  relatives  have  no  interest  hb  parties,  bnt  tbey  are  summoned  to  give 
the  necessary  information  to  enable  the  GOnrt  to  jadge  who  ia  the  most 
proper  person  to  be  the  gnardian.    Ibid. 

A  widow,  being  her  lute  husband's  eiecntrii,  her  child's  grandfather  will 
be  appointed  gnardian  rather  than  be  who  has  married  the  widow.  JUassin- 
gaJ«  V.  TaU,  i  Hayw.  30. 

The  father  of  -a  minor  having  failed  to  ei'^rriae  his  right  of  appointing  a 
(gnardian  by  deed  or  will,  the  court,  npou  which  it  devolves  to  determine  the 
guardianship,  will  pronoance  upon  the  qoestion  in  accordance  with  what  ap- 
pears to  be  for  the  best  interestB  of  the  infant,  taking  into  view  not  merely 
his  or  her  temporary  welfare,  bnt  the  state  of  the  affections,  attachments' 
training,  edncation  and  morals.     Fbxtrr  v.  Mutt,  3  Brad.  409. 

Though  great  respect  should  be  paid  to  the  winhes  ol  the  deceased  parents, 
even  where  they  have  not  been  expressed  in  a  definite  or  legal  form,  siill  it 
1b  the  duty  of  the  coart  to  see  whether  the  coQclnsiooa  of  the  parents  are 
well  founded,  and  such  as  command*  such  approval.  If  there  is  no  reason- 
able objection  to  the  gratification  of  their  wishes,  thej  will  be  oontcoUing, 
Ibid. 

Where  the  father  of  an  infant  promised  the  mother  on  her  death-bed  that 
the  child  should  remidn  under  the  charge  of  her  grandparents,  with  whom 
she  had  been  living  since  hei  birth,  and  the  grandparents  hsd  retained  the 
custody  under  this  engagement  for  seven  years,  notwithstanding  the  father, 
who  had  married  again,  eiprEssed  a  desire  to  have  his  brother  appointed  the 
guardian,  it  was  held  that  the  father  being  dead,  letters  should  issue  to  the 
grandfather,  no  good  reason  being  shown  for  disturbing  the  arrangement 
originally  made  by  the  father  at  the  decease  ot  the  child's  mother.     Ibid. 

The  right  to  the  guardianship  of  an  infant  cannot  be  determined  apon 
habtiM  eorput.    Ptopit  v.  JUercHn,  S  Paige.  47. 

Where  gnardlana  ahould  b«  appointed.— Jurisdiction. — The  appoint- 
ment of  a  gnardian  for  the  person  or  property  of  an  infant  is  an  act  of  Juris- 
diction dependent  upon  the  situation  of  the  person  or  the  property  within 
the  territory  of  the  State.  This  authority  is  not  limited  to  cases  of  subjects 
or  citisans.    H'Loakty  v.  End.  4  Brad.  331. 

Foreign  guardians  have  no  eltra-territorial  authority,  and  letters  of  foreign 
guardianship  afford  no  title  within  this  State,     /bid. 

A  guardian  has  no  power  or  authority  either  over  the  person  or  property 
of  the  ward,  beyond  the  territorial  jurisdiction  of  the  country  in  which  he  is 
appointed.  If  the  person  or  property  of  the  ward  are  situated  outside  of  the 
CDiintr;  of  the  guardian's  appointment,  another  guardian  must  be  appointed. 
See  Blallcit  v.  Jt,hn.tto»l,  10  Clark  4  Fin.  12;  Momll  v.  Dir.kry,  I  Johns  Ch. 
153;  4  Oill  k  Johns,  3:22:  see,  also.  Story  on  Conf.  of  Lavrs,  sections  495  to 
606  and  section  594. 

The  surrogate  has  jurisdiction  to  grant  letters  of  guardianship  only  in  case 
of  minors  residing  in  the  county.    Srttam  v.  Lynch.  2  Brad.  214. 

Where  the  parents  resided  and  were  married  in  the  State  ot  Connecticat, 
and  the  child  was  bom  there,  the  father  having  previously  removed  to  New 
Yorli,  where  the  mother  after  the  birth  of  her  infant  joined  him:  Ilfid,  that 
the  original  douticile  of  the  minor  was  that  of  his  parents  at  the  time  of  his 
birth.    Ibid. 
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age  of  majority  or  marries,  or  until  the  guardian  is  legally 
discharged. 

Statntes  of  1850,  p.  269,  J  7. 

Quardianahip  by  natore.^The  guardianship  by  nature  extends  only  to 
the  custody  of  the  person  of  the  ward,  and  not  to  his  property.  To  entitle 
the  guardian  to  manage  the  property  of  his  ward,  he  must  \>e  ^ly  appointed 
by  some  competent  public  authority.     Kendall  v.  Miller,  9  Cal.  591. 

A  guardian  cannot  sell  even  the  personal  property  of  his  ward  without  an 
order  of  court.    Ibid, 

Change  of  reaidence. — The  residence  of  a  parent  is  the  residence  of  his 
minor  child,  and  upon  the  death  of  an  only  parent,  it  must  follow  that  the 
residence  of  the  child,  which  had  been  once  fixed  by  the  act  of  the  parent, 
cannot  be  changed  in  contemplation  of  law,  except  by  a  guardian.  The 
next  of  kin  cannot  change  it.     Jn  re  Hughes,  1  Tucker's  Sur.  Rep.  38. 

The  guardian  is  an  officer  of  the  law,  and  he  will  not  be  allowed  to  employ 
his  authority  to  the  disadvantage  of  his  ward.  He  ordinarily  possesses  the 
custody  of  the  minor's  person  and  the  right  to  select  his  habitation,  but  no 
greater  effect  will  be  given  to  his  acts  in  these  respects  than  the  nature  of 
the  case  reasonably  requires;  and  although  the  act  may  be  allowed  and  rati- 
fied, if  judicious  or  necessary,  its  consequences  should  be  limited  so  as  not 
to  affect  the  status,  or  the  rights  of  the  infant,  or  the  succession  to  his  prop- 
erty.    Ex  parte  SarOett,  4  Brad.  221. 

There  would,  however,  appear  to  be  no  ground  for  denying  such  a  control 
on  the  part  of  the  guardian  over  the  residence  of  the  ward,  as  shall  not  with- 
draw him  from  the  jurisdiction  of  his  domicile  of  origin.  A  change  of  resi- 
dence from  one  portion  of  the  same  sovereignty  to  another,  as  from  one 
county  to  another,  is  completely  within  the  scope  of  the  guardian's  authority, 
as  no  rights  are  impaired  or  affected,  but  there  is  simply  a  substitution  of 
one  local  authority  in  the  place  of  another,  all  under  the  same  laws  and 
jurisdiction.'  Ibid. 

Where  an  infant,  a  native  citizen  of  the  State  of  New  York,  and  domiciled 
in  the  city  of  New  York,  and  having  a  guardian  duly  appointed  at  the  place 
of  domicile,  was,  clandestinely  and  adversely  to  the  wishes  of  the  guardian, 
removed  from  his  jurisdiction  and  taken  to  England:  Held,  that  the  guardian 
was  justified  in  attempting  to  recover  the  custody  of  the  ward,  by  invoking 
the  aid  of  the  English  courts,  and  that  the  expenses  of  such  proceeding  were 
a  proper  charge  on  the  infant's  estate.    Ex  parte  Daioson,  3  Brad.  130. 

And  where  the  English  court  of  chancery,  when  refusing  to  award  the 
custody  of  the  minor  to  the  American  guardian,  decreed  that  the  guardian 
should  transmit  the  income  of  the  minor's  property  to  England  to  be  dis- 
posed of  under  the  direction  of  that  court:  Held,  that  under  the  circum- 
stances there  was  no  good  reason  for  deferring  ex  comitate  to  the  decision  of 
the  foreign  tribunal,  and  permission  was  therefore  refused  to  the  guardian 
to  transmit  the  funds  abroad.     Ibid. 

Appointment  of  guardian.— Discretion  of  court. — In  making  the  ap- 
pointment of  guardian,  the  surrogate's  power  and  discretion  are  entirely 
unlimited,  except  by  such  known  and  established  principles  as  govern  the 
consciences  of  all  courts  of  equity.  Belatives,  whether  residing  in  another 
county  or  State,  may  be  appointed  to  the  guardianship,  if  they  are  proper 
persons,  and  give  the  requisite  security.    The  consent  of  the  relatives  is  not 
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Deceasary  to  the  appointment.  The  ftnthorit;  oFtbe  snirogate  is  not  limited 
in  this  respect— the  tplatives  liuve  no  control  in  the  malter,  snd  they  havd 
uo  ialerest  on  p&rties,  but  receive  notice,  m?i«ly  to  intorm  the  court  no  as  to 
mate  the  best  appointmeut  for  the  welfare  and  int«est»  of  the  child.  Ex 
parte  DuuMit.  3  Brodf.  130. 

The  powers  o[  a  gnardinn  appointed  by  the  enrrogate  are  not  Testrioted  by 
locality,  more  than  in  the  cose  of  an;  other  ofBcer  in  thia  State.  He  is 
recognized  as  the  lawful  gnacdinn  tbronghout  the  InnDdB  of  the  State.  He 
cannot,  in  a  strict  genae,  eierciae  authority  out  of  the  State,  but  he  is  no 
more  a  local  officer  than  an  eiecntor  or  administrator,  or  a  g^oardiaii  ap- 
pointed by  the  conrt  of  chancery.  Except  aa  connected  by  the  conatitutiun 
of  the  United  Staten.  which  doea  not  tuuuh  the  ciril  domestic  government, 
New  York  is  aa  much  a  forei);n  State,  relatirety  to  the  other  States  of  the 
Union,  aa  England  is  relatively  to  France.     1  bid, 

Sala  by  guardian  wlthoDt  oidM-  of  court. ~A  sale  by  a  gnardiai)  of  n 
portion  of  the  estate  of  the  ward  without  the  order  of  the  probate  court,  con- 
Teys  no  title  to  the  purchaser,  and  every  alienation  of  the  property  of  the 
ward  made  by  the  guardian  without  the  order  of  the  court,  ie  void.  Dt  la 
JUonlagiiit  v.  Union  liis.  Co.,  October  Term.  1B71. 

Support  of  minor.— Power  of  probaU  court. — A  probate  conrt  haa  no 
jnriadiclion  of  a  proceeding  to  compel  a  guardian  to  advance  out  of  the  estate 
of  hJM  ward  the. necessary  sums  for  his  support,  or  to  refund  money  advanced 
by  the  gnanlian  of  the  person  of  the  ward,  or  others,  for  that  purpose.  The 
proper  remedy  is  in  an  action  on  the  guardian's  bond,  or  b;  the  more  effi- 
cient remedy  of  a  motion  for  his  removal.    Baifl  v.  S\cift,  10  Cal.  45C. 

Sec.  1754.    (gg  8,  343.)    Before  the  order  appointing  any  b. 
person  gnardian  under  this  chapter  takes  effect,  and  before  ?■' 
letters  issue,  the  judge  must  require  of  such  person  a  bond  " 
to  the  minor,  with  sufficient  sureties,  to  be  approved  by  the 
judge,  and  in  such  sum  as  he  shall  order,  conditioned  that 
the  guardian  will  faithfully  execute  the  duties  of  his  trust 
according  to  law;  and  the  following  conditions  shall  form  a 
part  of  such  bond  without  being  expressed  therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and  per- 
sonal, of.  his  ward,  that  comes  to  his  possession  or  knowl- 
edge, and  to  return  the  same  within  such  time  as  the  judge 
may  order. 

2.  To  dispose  of  and  manage  the  estate  according  to  law 
and  for  the  best  interest  of  the  ward,  and  faithfully  to  dis- 
charge his  trust  in  relation  thereto,  and  also  in  relation  to 
the  care,  custody  and  education  of  the  ward. 

3.  To  render  an  account,  on  oath,  of  the  property,  estate 
and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or 
interests  derived  therf^from,  and  of  the  management  and 
disposition  of  the  same,  within  three  months  after  his  ap- 
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pointment,  and  at  such  other  times  as  the  court  directs,  and 
at  the  expiration  of  his  trust  to  settle  his  accounts  with 
ijiie  probate  judge,  or  with  the  ward,  if  he  be  of  full  age, 
or  his  legal  representatives,  and  to  pay  over  and  deliver  all 
the  estate,  moneys  and  effects  remaining  in  his  hands,  or 
due  from  him  on  such  settlement,  to  the  person  or  persons 
who  are  lawfully  entitled  thereto. 

Upon  filing  the  bond,  duly  approved,  letters  of  guardian- 
ship must  issue  to  the  person  appointed.  In  form,  the  let- 
ters of  guardianship  must  be  substantially  the  same  as  letters 
of  administration;  and  the  oath  of  the  guardian  must  be 
indorsed  thereon,  that  he  will  perform  the  duties  of  his 
office,  as  such  guardian,  according  to  law. 

Statutes  of  18G1,  p.  604,  $  2. 

In  an  action  against  the  snreties  upon  a  bond  given  by  the  general  guardian 
of  an  infant  minor,  but  not  made  payable  in  any  specific  kind  of  money,  a 
judgment  should  not  be  rendered  payable  in  gold  coin.  Fox  y.  Minor,  32 
Gal.  111. 

See  sections  947  to  981  of  Political  Code.  The  last  of  said  sections  makes 
them  all  applicable  to  guardian's  bonds. 

probftte  Sec.  1755.     (§g  1,  342.)     When  any  person  is  appointed 

insert  «m-  guardiau  of  a  minor,  the  probate  judge  may,  with  the  con- 
order  ap-  sent  of  such  person,  insert  m  the  order  of  appointment  con- 
ffuardian.  difcious  uot  othcrwisc  obligatory,  providing  for  the  care, 
treatment,  education  and  welfare  of  the  minor;  and  to  per- 
form such  conditions  is  a  part  of  the  duties  of  the  guardian, 
for  the  faithful  performance  of  which,  he  and  the  sureties 
on  his  bond  are  responsible. 

Statutes  of  1866,  p.  380,  $  1. 

Letters  of        Sec.  1756.     (§§  15,  385.)     All  letters  of    guardianship 

fhip  Bud'     issued,  and  all  guardians'  bonds  executed  under  the  provis- 

guudtonto  ions  of  this  chapter,   with   the   affidavits  and  certificates 

*  thereon,  must  be  recorded  by  the  clerk  of  the  probate  court 

having  jurisdiction  of  the  persons  and  estates  of  the  wards. 

Statutes  of  1861,  p.  607,  $  15. 


Matnten.  Sec.  1757.     (§§9,  344.)     If  any  minor  having  a  father 

mtooJout  living  has  property,  the  income  of  which  is  sufficient  for  his 

of  £a^  maintenance  and  education  in  a  manner  more  expensive  than 

property,  j^  father  can  reasonably  aflford,  regard  being  had  to  the 


r- 
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situation  of  the  father's  family  and  to  all  the  circumstances 
of  the  case,  the  expenses  of  the  education  and  maintenance 
of  such  minor  may  be  defrayed  out  of  the  income  of  his 
own  property,  in  whole  or  in  part,  as  judged  reasonable, 
and  must  be  directed  by  the  probate  court;  and  the  charges 
therefor  may  be  allowed  accordingly,  in  the  settlement  of 
the  accounts  of  his  guardian. 

Statutes  of  1850,  p.  269,  $9. 

Where  the  father  was  guardian  of  his  children,  and  possessing  limited 
means,  was  compelled  to  labor  for  their  support,  and  in  consequence  of  the 
decease  of  their  mother  was  put  to  increased  expense:  Edd^  that  it  was 
reasonable,  under  the  circumstances,  to  charge  a  portion  of  the  expense  of 
their  maintenance  upon  the  income  or  interest  of  the  shares  of  his  wards. 
Barring  v.  Coks,  2  Brad.  349. 

Sec.  1758.  (§§10,  345.)  Every  testamentary  guardian  onazdun  to 
must  give  bond  and  qualify,  and  has  the  same  powers  and 
must  perform  the  same  duties,  with  regard  to  the  person 
and  estate  of  his  ward,  as  guardians  appointed  by  the  pro- 
bate court,  except  so  far  as  their  powers  and  duties  are  Powers 
legally  modified,  enlarged  or  changed  by  the  will  by  which 
such  guardian  was  appointed. 

Statutes  of  1861,  p.  604,  $3. 

See  Lord  v.  Eough^  37  Cal.  659,  cited  under  section  1747,  ante. 
Also  Foster  y.  MoU,  3  Bradf .  409,  cited  under  said  section. 

Where  a  will  appoints  a  guardian,  there  is  no  necessity  for  the  issuance  of 
any  letters  of  guardianship  to  authorize  the  guardian  to  act.  The  guardian's 
authority  comes  directly  from  the  will.    Norris  v.  Harris,  15  Cal.  226. 

Sec.  1759.     (§§11,  346.)    Nothing    contained    in    this  Power  of 
chapter  affects  or  impairs  the  power  of  any  court  to  appoint  Sppoint 
a  guardian  to  defend  the  interests  of  any  minor  interested  and  ne^' 

•  ..  ..  i«ii  •  frieiid  not 

in  any  suit  or  matter  pending  therein.  impaired. 

statutes  of  1850,  p.  269,  $  11. 

See  Norris  v.  Harris,  15  Cal.  226;  Gronfier  v.  Puymirol,  19  Cal.  629;  Town- 
send  V.  Gordon,  19  Cal.  201,  and  Lord  v.  Hough,  37  Cal.  659,  cited  under  sec- 
tion 1747,  ante. 

•  See  section  1718,  ante,  and  cases  cited  there. 

It  is  lawful  and  sufficient  if  an  acting  and  qualified  general  guardian  for 
minors,  appears  in  a  court  of  law  and  answers  and  defends  for  his  wards; 
and  it  is  not  necessary  that  the  guardian  should  be  special  for  the  express 
purpose  of  litigating,  nor  that  personal  service  be  had  upon  the  minors. 
Such  having  been  the  uniform  ruling  of  this  court,  the  present  bench  wiU 
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not  overturn  it,  and  imperil  property  interests  of  immense  magnitude.  It  is 
a  proper  question  for  legislative  action.  Smith  v.  McDonald,  October  Term, 
1871;  Pac.  Law.  Bep.,  vol.  II,  p.  181. 

^Dissenting  justice  holds  oontrd  and  that  by  section  29  of  the  Code,  per- 
sonal  service  is  required  on  a  minor  under  fourteen  years  of  age  who  is  a 
resident  of  the  State.    Ibid, 


ABTIOLEII. 
GUABDIANS  OF  INSANE  AND  INCOHPETENT  PERSONS. 

Section  1763.  Guardians  of  insane  and  other  incompetent  persons. 

1764.  Appointment  by  probate  judge  after  hearing. 

1765.  Powers  and  duties  of  such  guardians. 

onardions       Sec.  1763.     (§3  12,  347.)    When  it  is  represented  to  the 

ofinMuie  ,  veto        »  /  _  j.- 


and  otb^     xkmKo*. 
in 


pe 
pe 


End  of  Section  1763,  Page  250. 

The  power  of  the  Probate  Court  to  appoint  a  guardian  for  an  ins^a 

la  r.ni  ^^pffifttcd  bv  the  fact  that  such  insane  person  is  a  mamed 

^or:  "ol^^t  o'  ^iza  Fegan.  45  Cal..  176     ^Je.  -^ 

r«o^U  a  wife,  there  is  no  rule  ot  Uw  which  prefers  the  hnshand  .s 

S  ^rdian,  it  he  be  unfit  to  discharge  the  duUes  of  guardian.    Id. 

»ee  section  258,  Civil  Code,  in  next  chapter. 

Letters  of  guardianship  of  a  lunatic,  issued  by  a  probate  court,  cannot  be 
questioned  in  a  collateral  proceeding.     Warren  et  cU.  v.  Wilson,  4  Cal.  310. 

Upon  the  application  for  the  appointment  of  a  guardian  to  one  represented 
as  non  compos  mentis,  the  court  are  not  confined  to  a  trial  by  the  inspection 
and  examination  of  such  person,  but  may  admit  other  evidence.  Brigkam 
T.  Brigham,  12  Mass.  505. 

The  decree  of  a  probate  court  appointing  a  guardian  is  at  least  prima /acit 
evidence  of  the  disability  of  the  ward.     White  y.  Palmer,  4  Mass.  147. 

A  person  under  guardianship  as  non  compos  mentis,  if  his  reason  be  restored, 
is  competent  to  make  a  will,  aithough  the  letters  of  guardianship  are  unrevoked. 
Stone  T.  Damon,  12  Mass.  188. 

Where  a  personjum  compos  mentis,  under  guardianship,  had  in  his  posses- 
sion a  promissory  note,  payable  to  himself,  and  received  payment  of  it  from 
the  promissor,  who  had  knowledge  of  the  guardianship,  it  was  held  that  such 
payment  was  of  no  effect,  and  the  letter  of  guardianship  was  held  to  be  con- 
clusive evidence  that  at  the  time  of  the  payment  the  ward  was  not  of  sound 
mind.    Leonard  v.  Leonard,  14  Pick.  280. 

Tet  it  seems  that  the  ward,  if  of  sufficient  capacity  in  fad,  may  make  a 
will,  this  being  an  ac^  which  the  guardian  cannot  do  for  him.  l}Ad,,  Opinion 
of  Court,  p.  284. 
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Sec.  1764.     (g§  13,  348.)    If,  after  a  full  hearing  and  ex-  Appoint, 
amiuation  upon  such  petition,  it  appears  to  the  probate  pjj*^^^, 
judge  that  the  person  in  question  is  incapable  of  taking  care  »^e«i^- 
of  himself  and  managing  his  property,  he  must  appoint  a 
guardian  of  his  person  and  estate,  with  the  powers  and 
duties  in  this  chapter  specified. 

Statutes  of  1850,  p.  270,  J  13. 


End  of  Gteotion  1765,  Page  251. 

1768.  (N.  S.)  Any  person  who  has  been  declared 
insane,  or  the  guardian  or  any  relative  of  such  person, 
within  the  third  degree,  or  any  friend,  may  apply,  by 
petition,  to  the  Probate  Judge  of  the  county  in  which 
he  was  declared  insane,  to  have  the  fact  of  his  restora- 
tion to  capacity  judicially  determined.  The  petition 
shall  be  verified,  and  shall  state  that  such  pei-son  is 
then  sane.  Upon  receiving  the  petition,  the  Judge 
must  appoint  a  day  for  the  hearing,  and,  if  the  peti- 
tioner request  it,  shall  order  an  investigation  before  a 
jury,  which  shall  be  summoned  and  impaneled  in  the 
same  manner  as  juries  are  summoned  and  impaneled  in 
other  cases  in  the  Probate  Court.  The  Judge  shall 
cause  notice  of  the  trial  to  be  given  to  the  guardian  of 
the  petitioner,  if  there  be  a  guardian,  and  to  his  or  her 
husband  or  wife,  if  there  be  one,  and  to  his  or  her 
father  or  mother,  if  living  in  the  county.  On  the  trial, 
the  guardian  or  relative  of  the  petitioner,  and,  in  the 
discretion  of  the  Judge,  any  other  person,  may  contest 
the  right  of  the  petitioner  to  the  relief  demanded. 
Witnesses  may  be  required  to  appear  and  testify,  as  in 
other  cases,  and  may  be  called  and  examined  by  the 
Judge  of  his  own  motion.  If  it  be  found  that  the  peti- 
tioner be  of  sound  mind  and  capable  of  taking  care  of 
himself  and  his  property,  his  restoration  to  capacity 
shall  be  adjudged.,  and  the  guardianship  of  such  person, 
if  such  person  be  not  a  minor,  shall  cease. 


of 
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One  who  has  been  appoiDt4kf(aardiaii  of  an  infant  minor  by  the  probate 
ooart,  and  has  accepted  the  appointment,  and  by  virtue  thereof,  become  pos- 
sessed of  the  infant's  estate,  is  estopped  from  denying  the  jnrisdiction  of 
the  court,  or  the  illegality  of  his  appointment.    Fox  v.  Minora  32  Cal.  111. 

Administrator  guardicui  of  an  infant  heir. — If  the  administrator  is  also 
gnardian  of  an  infant  heir,  the  two  positions,  so  far  as  general  uses  are  con- 
cerned, are  not  necessarily  incompatible.  If,  howeyer,  under  the .  probate 
act  of  1851,  the  administrator  was  also  guardian  of  an  infant  heir,  and  as  ad- 
ministrator, attempted  to  divest  the  title  of  ihe  heir  by  a  sale,  under  order  of 
the  probate  court,  of  land  to  pay  the  debts  of  the  intestate,  his  position  was 
hostile  to  the  heir,  and  in  such  proceeding  he  could  not  represent  the  heir, 
but  a  guardian  ad  litem  should  have  been  appointed  to  watch  the  interests 
of  the  heir.     Townsend  y.  TallarU,  33  Gal.  45. 

If  the  property  record  is  full,  and  shows  that  an  attorney — ^not  a  guardian 
ad  litem — was  appointed  to  represent  minor  heirs  on  proceedings  set  on  foot 
by  the  administrator  to  sell  land  to  pay  debts,  it  will  not  be  presumed  that  a 
guardian  ad  litem  was  appointed.    lbid» 

Interest  on  funds  of  minor.— If  the  guardian  neglects  to  put  the  ward's 
money  at  interest,  but  suffers  it  to  be  idle  an  unreasonable  time,  or  mixes  it 
with  his  own,  the  court  will  charge  him  with  interest,  and  in  cases  of  delin- 
quency with  compound  interest.  White  y.  Parker ^  8  Barb.  S.  G.  B.,  and 
cases  there  cited. 

As  to  proof  of  opportunity,  or  ability  of  guardian  safely  to  invest  ward's 
money,  and  what  will  be  considered  a  reasonable  time  to  do  so,  and  the  de- 
gree of  diligence  to  which  guardian  is  bound,  s^e  opinion  in  saUie  case. 

Contested  olami  of  guardian  before  appointment. — A  guardian  cannot 
be  charged,  in  his  account  with  his  ward,  for  a  contested  debt  claimed  to 
have  been  due  to  the  ward  from  him,  at  the  time  of  his  appointment.  The 
surrogate  has  no  jurisdiction  to  try  such  a  controverted  claim.  Bait  v.  Raitf 
1  Bradford,  345. 

The  court  will  not  order  money  of  the  infant  to  be  paid  to  the  father,  or 
guardian  by  nature.  Hs  must  procure  an  appointment  and  give  security. 
Oenet  v.  Tollmadgt^  1  Johns.  Gh.  B.  3. 

Foreign  guardian.— A  guardian  appointed  out  of  the  State,  is  not  entitled 
to  receive  from  an  administrator  here  the  legacy  or  portion  of  his  infant 
ward.  The  guardian  must  be  appointed  here,  and  give  competent  security, 
to  be  approved  by  the  court,  befere  payment  of  the  infant's  money  to  him 
will  be  ordered.    Morrell  v.  Dickey y  1  Johns.  Gh.  B.  153.  # 

Neoesscules  famished  to  minor.— A  guardian  is  not  liable  for  necessa- 
ries furnished  to  his  ward  without  his  consent.  CaU  v.  Ward,  4  Watts  and 
Serg.  118. 

See  Swifi  v.  Swift,  40  Gal.  456,  cited  under  section  1753,  ante. 

Support  of  minor. — Where  the  guardian  is  in  the  control  and  possession 
of  the  ward's  estate,  and  is  in  need  of  funds  for  the  education  and  mainten- 
ance of  the  ward,  the  twentieth  section  of  the  act  in  relation  to  guardians 
applies,  and  the  proper  course  for  the  guardian  is  to  apply  to  the  probate 
court  for  leave  to  raise  the  necessary  funds,  by  selling  a  portion  of  the  ward's 
property.    Schmidt  v.  Wiekind,  35  Gal.  343. 

Guardian  foreclosing  mortgage— A  guardian  foreclosed  a  mortgage, 
which  he  held  in  trust  for  his  wards,  in  obedience  to  an  order  of  the  surro- 
gate; which  also  directed  that  out  of  the  proceeds  of  the  sale  or  foreclosure 
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•  ■ 

he  should  pay  over  the  sum  due  to  one  of  the  wards,  who  had  come  of  age. 
At  the  sale  under  the  forecloHure,  the  guardian,  to  prevent  a  sacrifice  of  the 
property,  bought  it  in  as  guardian :  Held,  that  he  must  account  to  such  ward 
for  the  amount  of  his  bid.    Surtis  y.  Brush,  1  Bedf,  Sur.  Rep.  448. 

Sec.  1771;    When  a  ffuardian    has    advanced  for    theMainten- 

o  ^  auce,  sup- 

necessary  maintenance,  support  or  education  of  his  ward,  ^J^^JSo^of 
an  amount  not  disproportionate  to  the  value  of  his  estate,  "^^^^ 
or  his  cpndition  of  life,  and  the  same  is  made  to  appear  to  ^*  ^* 
the  satisfaction  of  the  court,  by  proper  vouchers  and  proofs, 
the  guardian  must  be  allowed  credit  therefor  in  his  settle- 
ments.    Whenever  a  guardian  fails,  neglects  or  refuses  to 
furnish  suitable  and  necessary  maintenance,  support  or 
education  for  his  ward,  the  court  may  order  him  to  do  so, 
and  enforce  such  order  by  proper  process.     Whenever  any 
third  person,  at  his  request,  supplies  a  ward  with  such  suit- 
able and  necessary  maintenance,  support  or  education,  and 
it  is  shown  to  have  been  done  after  refusal  or  neglect  of  the 
guardian  to  supply  the  same,  the  court  may  direct  the  guar- 
dian to  pay  therefor  out  of  the  estate,  and  enforce  such 
payment  by  due  process. 

NoTK.— In  the  case  oi  Swift  y.  Swift  (40  C«l.  466),  it  wm  held  that  the  probate  practice 
act  did  not  provide  a  remedy  agaiuet  the  guardian  for  not  supplying  necessaries  to  his 
ward,  except  by  action  on  his  bond.  The  learned  Judge  Crockett  says:  "It  is  evidently  a 
castu  omissus  in  the  statnte."    This  section  has  been  inserted  here  to  supply  the  omission. 

When  the  estates  of  infants  are  in  the  hands  of  ezecntors,  and  an  order  is 
made  by  the  probate  coort  for  the  exbcutors  to  pay  to  the  mother  (who  is 
also  gaardian  of  the  infants)  in  her  own  right  and  also  as  guardian,  a  sum  of 
money,  the  order  is  an  appropriation  of  a  sum  of  money  for  the  immediate 
use  of  the  heirs,  and  the  guardian  may  assign  the  same  without  leave  of  the 
probate  court,  and  the  assignee  may  maintain  an  action  against  the  execu- 
tors to  recover  the  money.    Schmidt  v.  Wieland,  35  Cal.  343. 

Sec.  1772.  (g§  18,  353.)  The  guardian  may  join  in  and  J^? JSS?* 
assent  to  a  partition  of  the  real  estate  of  the  ward,  wherever  *g°tJ,ef  "** 
such  assent  may  be  given  by  any  person. 

Statutes  of  1850,  p.  270,  $  18. 

Sec.  1773.     (§§19,  354.)    Every  guardian  must  return  Guardian 
to  the  probate  court  an  inventory  of  the  estate  of  his  ward  inventory  of 

,       .  .  OKtate  of 

within  three  months  after  his  appointment,  and  annually  ward, 
thereafter.     When  the  value  of  the  estate  exceeds  the  sum 
of  one  hundred  thousand  dollars,  semi-annual  returns  must 
be  made  to  the  probate  court.     The  probate  court  may. 
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Upon  application  made  for  that  purpose  by  any  person, 
compel  the  guardian  to  render  an  account  to  the  probate 
court  of  the  estate  of  his  ward.     The  inventories  and  ac- 
counts so  to  be  returned  or  rendered  must  be  sworn  to 
Appniaen  by  the  guardian.     All  the  estate  of  the  ward  described 
i^^inted.   in  the  first  inventory  must  be  appraised  by  appraisers 
appointed,  sworn  and  acting  in  the  manner  provided  for 
regulating  the  settlement  of  the  estate  of  decedents;  such 
inventory,  with  the  appraisement  of  the  property  therein 
described,  must  be  recorded  by  the  clerk  of  the  probate 
court  in  a  proper  book  kept  in  his  office  for  that  purpose. 
^iS^     Whenever  any  other  property  of  the  estate  of  any  ward  is 
pro^rty  ^^  discovered,    not  included  in  the  inventory  of  the  estate 
•cquired.     already  returned,  and  whenever  any  other  property  has 
been  succeeded  to,  or  acquired  by  any  ward  for  his  benefit, 
the  like  proceedings  must  be  had  for  the  return  and  ap- 
praisement thereof  that  are  herein  provided  in  relation  to 
the  first  inventory  and  return. 

Statutes  of  1870,  p.  79l,  $1. 

settiemento      Sec.  1774.     (gg35,  370.)     The  guardian  must,  upon  the 
lana.  cxpiratiou  of  a  year  from  the  time  of  his  appointment,  and 

as  often  thereafter  as  he  may  be  required,  present  his  ac- 
coilnt  to  the  probate  court  for  settlement  and  allowance. 

Statutes  of  1850^  p.  271,  $35. 

Liability  of  guardian. — A  general  guardian  lield  liable  for  money  belong- 
ing to  his  ward  of  which  the  guardian  has  been  robbed.  It  is  his  duty  to 
prosecute  for  its  recovery.    In  re  Jackson,  1  Tucker's  Sur.  Rep.  71. 

Where  one  gave  a  negotiable  note  as  guardian,  it  was  held  that  he  was 
liable  in  his  individual  capacity  after  his  guardianship  ceased,  and  that  he 
might  indemnify  himself  out  of  the  estate  of  his  ward.  ThacJier  v.  Dhisniore, 
5  Mass.  300;  Foster  v.  FuUer,  6  Mass.  58. 

A  guardian  using  the  money  of  his  ward,  or  neglecting  to  invest  it,  is 
chargeable  with  interest.  A  balance  of  the  money  in  the  guardian's  hands 
should  be  struck  every  six  months,  and  simple  interest  charged  thereon, 
allowing  a  reasonable  sum  to  remain  in  his  hands  to  meet  expenses.  Com- 
missions are  not  to  be  deducted  from  the  foot  of  the  account,  but  from  time 
to  time  as  the  services  were  rendered.  Lay  v.  Barnes,  4  Serg.  &  Bawles,  112. 

Accounts  of  giiftrdiana. — The  account  of  a  guardian  in  exceptional  cases, 
may  be  verified  by  a  person  other  than  the  guardian,  if  the  guardian  also 
swears  that  he  believes  his  statements  are  true.  BacouUlcU  v.  liequena,  36 
Cal.  651. 

A  guardian  is  bound  to  keep  separate  accounts  with  each  of  his  wards,  and 
is  chargeable  with  interest  if  he  neglect  to  invest  their  funds,  though  he  may 
keep  a  reasonable  surplus  on  hand  for  contingencies.  Baker  v.  Ricfiards,  8 
Serg.  &  Bawles,  12. 
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Transactions  between  a  guardian  and  ward  daring  his  minority,  are  alone 
the  subjects  of  settlement  in  a  guardianship  account.  CrouieWa  Appeal,  2 
Watts,  205. 

Where  the  same  person  is  administrator  of  an  estate  and  also  guardian  of 
the  minor  heirs  of  intestate,  his  account  as  administrator  is  distinct  from  his 
account  as  guardian,  and  his  account  as  guardian  of  each  one  of  the  heirs  is 
distinct  from  that  of  all  the  others.    Foteaitx  y.  Zapage,  6  Iowa,  123. 

In  such  case  the  county  court  is  required  to  consider  each  account  separ- 
ately, and  to  render  a  distinct  adjudication  upon  each,  and  it  is  from  such 
separate  adjudication  that  an  appeal  must  be  taken,  not  from  the  whole. 
IbicU 

Sec.  1775.     (§§49,  384.)    When  an  account  is  rendered  Aiiow»noe 
bj  two  or  more  joint  guardians,  the  probate  judge  may,  otjoint 
in  his  discretion,  allow  the  same  upon  the  oath  of  any  of 
them. 

Statutes  of  1850,  p.  273,  (49* 
See  Bacoumat  y.  Bequena,  36  Cal.  651,  cited  under  preceding  section. 


Bxp«nM« 


Sec.  1776.  (§  §  47,  382. )  Every  guardian  must  be  allow- 
ed  the  amount  of  his  reasonable  expenses  incurred  in  the  wad  com- 

•^  penMitlon  of 

execution  of  his  trust,  and  he  must  also  have  such  compen-  «a*«^i«»- 
sation  for  his  services  as  the  court  in  which  h'is  accounts  are 
settled  deems  just  and  reasonable. 

Statutes  of  1850,  p.  273,  $47. 

In  allowing  the  guardian  for  ooxmsel  fees  disbursed  for  the  benefit  of  his 
ward,  he  will  be  credited  only  such  sum  as  was  a  reasonable  charge  for  the 
services  rendered.    Bait  y.  B<ni,  1  Bradf.  345. 

When  a  guardian  charges  his  ward  with  counsel  fees  paid  by  him,  he  must 
show  that  the  services  rendered  by  the  counsel  were  necessary  for  the  inter- 
est of  the  ward.    McGary  v.  Lamb,  3  Texas,  342. 

The  verdict  of  a  jury  on  a  question  submitted  to  them,  respecting  the  cor- 
rectness of  accounts  rendered  by  a  guardian  against  his  ward,  is  entitled  to 
great  weight,  and  should  not  be  set  aside  unless  clearly  and  palpably  against 
evidenge.    Ibid, 

17 


8«c  1777.  OF  GUABDIAN  AND  WARD.  258 


ABTICLE  IV. 
THE  8ALE  OF  PBOPEBTT  AlO)  DISPOSITION  OF  THE  PBOCEEDS. 

SconoH  1777.  May  sell  property  in  certain  cases. 

1778.  8a]e  of  real  estate  to  be  made  npon  order  of  coxuU 

1779.  Application  of  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 

1781.  Order  for  sale,  how  obtained. 

1782.  Notice  to  next  of  kin,  how  given. 

1783.  Copy  of  order  to  be  served,  published,  or  consent  filed. 

1784.  Hearing  of  application. 

1785.  Who  may  be  examined  on  such  hearing. 

1786.  Costs  to  be  awarded,  to  whom. 

1787.  Order  of  sale,  to  specify  what. 
17S8.  Bond  before  selling. 

1789.  All  proceedings  for  sales  of  property  by  guardians  to  conform 

to  chapter  seven  of  this  title. 

1790.  Limit  of  order  of  sale. 

1791.  Conditions  of  sales  of  real  estate  of  minor  heirs.    Bond  and 

mortgage  to  be  given  for  deferred  payments. 

1792.  Probate  court   may  order  the  investment  of  money  of  the 

ward. 

M»7Beu  Sec.  1777.  (gg  20,  355.)  When  the  income  of  an  estate 
SSi^SiQ  ^  under  guardianship  is  insufficient  to  maintain  the  ward  and 
his  family,  or  to  maintain  and  educate  the  ward  when  a 
minor,  his  guardian  may  sell  his  real  or  personal  estate  for 
that  purpose,  upon  obtaining  an  order  therefor. 

Statutes  of  1861,  p.  606,  $5. 
See  Schmidt  v.  Wieland,  35  Cal.  343,  cited  under  sections  1770  and  1771, 
ante. 
See  also  FUch  v.  iftfler,  20  Cal.  352,  cited  under  section  1781,  post. 


irrnrk. 


xn 
or 

CO 


2  Bad  of  flectioii  1778,  page  258. 

.  .V    r^rooertv  of  a  ward  by  a  guardian,  if  made 

Kvery  alienation  f  ^^^^^ /^^^^^^^         and  it  is  of  no  import  wheth« 

without  an  order  of  Coa^^«  ^^^^ .,  ^,,^^  to  the  ward  ox  not. 

the  purchaser  l^^^/^^^^^.  co.,  42  Cal.  291. 
De  La  Moutagiue  v.  Vnion  ii« 

^M.j  ooii  ine  same  for  such  purpose, 

upon  obtaining  an  order  therefor. 

Statutes  of  1861,  p.  605,  $  6. 

See  decisions  under  section  1770,  ante. 

Bee,  also,  KefuiaU  y.  MUler,  9  Cal.  591,  cited  under  section  1753,  ante;  see 
FUch  y.  MUkr,  2U  Cal.  352,  cited  under  section  1781,  post. 
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Appointment  of  guardian  by  leglfllatnre.— Foreign  guardian  ~P. 
owniDg  premises  in  San  Francisco,  died  intestate  in  1850,  leaying  a  widow 
and  three  minor  children,  one  died  without  heir  or  issue;  a  one  fourth  sur- 
vivor, J.,  claims  interest  as  heir  of  P.  and  his  brother.  In  1861,  the  widow 
of  P.  procured  a  special  legislative  act,  authorizdng  her  to  sell,  as  guardian 
of  J.,  his  interest  in  real  estate  ''in  her  discretion,  and  as  shall  best  promote 
his  interests,  in  her  opinion."  The  widow  had  meanwhile  re-married. 
Under  the  "  act "  she  sold  the  premises  to  defendant's  grantor.  The  widow 
had  never  been  appointed  as  guardian  in  this  State,'  bat  had  been  so  named 
by  a  Massachusetts  court,  and  also  in  the  Hawaiian  Islands.  As  required 
by  the  act,  the  sale  was  confirmed  by  the  probate  court  of  San  Francisco. 
J.  now  sues  to  recover  possession  of  an  undivided  fourth  of  the  premises. 
(There  had  previously  been  a  sale  of  the  property  to  defendant's  grantor  by 
order  of  the  probate  court,  on  an  application  by  administrators  of  the  estate, 
to  pay  debts):  Held:  J.  took,  as  heir  to  P.,  one  sixth  interest;  as  heir  to  the  ^ 
deceased  child,  his  brother,  one  twelfth,  making  his  whole  interest  one 
fourth,  all  undivided.  Paiy  v.  Smith,  July  Term,  1872;  Pac.  Law  Kep.  vol. 
IV,  p.  70. 

The  widow  never  was  appointed  guardian  of  J.  in  this  State,  the  other 
appointments  being  of  no  effect  here.  The  "act"  did  not  oonstitate  her 
guardian,  though  it  calls  her  such  by  way  of  reference.  Her  marriage  the 
secoDd  time  disqualified  her,  moreover,  for  such  an  ofiice.  She  was  natural 
guardian  to  her  son,  but  as  such  had  no  authority  to  sell  his  estate.    Ibid, 

The  legislature  could  not  authorize  her,  as  mother  and  natural  guardian, 
to  sell  her  son's  estate  "  as  shall  in  her  opinion  most  promote  his  interests." 
The  act  authorizing  the  sale  in  that  manner  was  unconstitutional  and  void. 
Ibid. 

Speoulating  ^^th  property  of  an  estate. — ^An  administrator  cannot, 
under  our  laws,  speculate  with  property  of  an  estate  of  which  he  has  charge, 
neither  can  the  mother,  as  such,  speculate  with  the  property  of  her  son, 
because,  in  her  opinion,  it  will  promote  his  interests.  The  same  considera- 
tions  of  policy  and  law  which  forbid  the  one,  equally  forbid  the  other.  Ibid, 

Jurisdiction  over  estates  of  persons  who  died  prior  to  passage  of 
probate  acts. — Probate  courts  have  no  jurisdiction  of  the  estates  of  persons 
who  died  prior  to  the  passage  of  our  probate  laws.  Hence  the  order  of  sale 
of  the  court  was  void.    J  bid. 

Sec.  1779.  (gg  22,  357.)  If  the  estate  is  sold  for  the  Appuc»tion 
purposes  mentioned  in  this  article,  the  guardian  must  apply  JJSSST^* 
the  proceeds  of  the  sale  to  such  purposes,  as  far  as  neces- 
sary, and  put  out  the  residue,  if  any,  on  interest,  or  invest 
it  in  the  best  manner  in  his  power,  until  the  capital  is 
wanted  for  the  maintenance  of  the  ward  and  his  family,  or 
the  education  of  his  children,  or  for  the  education  of  the 
ward  when  a  minor,  in  which  case  the  capital  may  be  used 
for  that  purpose,  as  far  as  may  be  necessary,  in  like  manner 
as  if  it  had  been  personal  estate  of  the  ward. 

statutes  of  1650,  p.  270,  $22. 
See  White  v.  Pcarker,  8  Barb.  Sup.  C.  Bep.,  cited  under  section  1770,  ante. 
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invertment      Sec.  1780.     (§§  23,  358.)    If  the  estate  is  sold  for  the 

ofMieft.      purpose  of   putting    out  or  investing  the  proceeds,   the 

guardian  must  make  the  investment  according  to  his  best 

judgment,  or  in  pursuance  of  any  order  that  may  be  made 

by  the  probate  court. 

SUtntes  of  1850,  p.  270,  $  23. 

Order  tor  Sec.  1781.  (gg  24,  359.)  To  obtain  an  order  for  such 
obtftiiied.  sale,  the  guardian  must  present  to  the  probate  court  of  the 
county  in  which  he  was  appointed  guardian,  a  verified  peti- 
tion therefor,  setting  forth  the  condition  of  the  estate  of 
his  ward,  and  the  facts  and  circumstances  on  which  the 
petition  is  founded,  tending  to  show  the  necessity  or  ex- 
pediency of  a  sale. 

Statutes  of  1850,  p.  271,  $  24;  20  Cal.  352. 

"What  petltloii  should  contain.— In  stating  the  facts  and  circnmstances 
tending  to  show  the  necessity  or  es^pediency  of  the  sale,  it  is  not  absolutely 
necessary  that  the  petition  should  directly  aver  that  there  are  debts  to  be  paid, 
or  that  the  income  is  not  sufficient  for  the  support  and  education  of  the 
wards,  or  that  it  would  be  for  the  benefit  of  the  wards  that  the  property 
should  be  sold  and  proceeds  put  at  interest.  If  by  a  fair  application  of  all 
the  statements,  it  can  be  seen  that  one  or  more  of  these  contingencies  exists, 
it  is  sufficient  to  give  jurisdiction.    Fitch  y.  Miller,  20  Cal.  352. 

A  sale  made  under  order  of  the  probate  court  by  a  guardian  of  infant  de- 
visees under  a  will,  of  the  real  estates  devised  to  his  wards,  will  not  be 
effectual  to  confer  a  valid,  title,  unless  the  probate  court  acquired  jurisdiction 
of  the  proceeding  for  sale  by  the  presentation  of  a  proper  petition  by  the 
guardian.    Ibid, 

The  petition,  in  order  to  give  jurisdiction,  must  contain  the  statement  and 
showing  required  by  section  24  of  the  act  to  provide  for  the  appointment 
and  prescribe  the  duties  of  guardians.    Ibid. 

Expediency  of  the  sale. — The  necessity  or  expediency  of  the  sale  must 
arise  from  one  or  more  of  these  circumstances:  First,  The  existence  of  debts 
due  from  the  ward  which  cannot  be  paid  out  of  his  personal  estate  and  the 
income  of  his  real  estate.  Second,  The  insufficiency  of  the  income  of  the 
estate  of  the  ward  to  maintain  him  and  his  family,  or  to  educate  him  when  a 
minor.  Third,  That  it  would  be  for  the  benefit  of  the  ward  that  his  real 
estate,  or  a  part  thereof,  should  be  sold  and  the  proceeds  put  out  at  interest 
or  invested  in  some  productive  stock.    Ibid, 

Thus,  where  the  petition  for  the  sale  of  an  interest  in  Soyotome  rancho, 
stated  that  the  rancho  was  unproductive ;  that  the  greater  part  of  it  was  occupied 
by  persons  who  refused  to  pay  any  rent,  and  who  were  cutting  down  and  de- 
stroying trees;  and  that  it  was  subjected  to  heavy  taxes  which  would  amount 
to  more  than  the  value  of  the  land  by  the  time  all  the  infants  should  come  of 
age :  Held,  that  these  statements  presented  a  case  for  the  exercise  of  the 
judgment  of  the  court  as  to  the  necessity  or  expediency  of  the  sale  for  the 
purpose  of  investment,  and  give  it  jurisdiction  to  make  the  order.    Ibid. 
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The  fact  that  in  a  proceeding  in  the  probate  court,  for  the  purpose  of 
obtaining  a  sale  of  the  real  estate  of  infant  devisees,  certain  adult  co-deyisees 
were  allowed  to  appear  and  their  interests  improperly  made  the  subject  of 
consideration  in  connection  with  the  proceeding,  and  that  these  adults  joined 
in  the  sale,  and  a  partition  incidentally  resulted  therefrom,  are  not  sufficient 
irregularities  to  invalidate  the  sale.  It  is  sufficient  to  support  the  sale  that 
the  facts  rendering  it  necessary  or  expedient  were  brought  before  the  court 
by  a  petition  of  the  guardian  and  that  the  estate  of  the  infants  was  duly 
ordered  to  be  sold.    Ibid, 

Death  of  testator  before  adoption  of  the  common  law.— The  liability 
of  the  property  of  wards  to  be  sold  by  their  guardians,  under  the  order  of  the 
probate  court,  is  not  affected  by  the  fact  that  their  testator  died  before  the 
adoption  of  the  common  law  in  this  State.    Ibid. 

So  where  the  petition  stated  the  interest  of  the  ward  in  a  certain  rancho, 
to  be  two  thousand  acres,  when  in  reality  it  was  four  thousand  acres,  bat 
asked  the  sale  of  their  whole  interest,  and  the  order  of  sale,  and  the  sale  and 
confirmation  was  of  their  whole  interest:  17eM,  that  the  mistake  did  not 
affect  the  jurisdiction  of  the  court,  or  the  validity  of  the  purchaser's  title. 
Ibid, 

Sale  npon  credit — Sale  of  minor's  lands  upon  credit,  though  regular  and 
confirmed  by  court,  will  vest  no  rig:ht  in  purchaser,  if  he  fail  to  comply  with 
the  terms  of  sale.    Judson  v.  Sierra,  22  Texas,  365. 

Sec.  1782.  (§§25,  360.)  If  it  appears  to  the  court  orNotioeto 
judge,  from  the  petition,  that  it  is  necessary  or  would  be  Sow  ^vvn/ 
beneficial  to  the  ward  that  the  real  estate,  or  some  part  of 
it,  should  be  sold,  or  that  the  real  and  personal  estate 
should  be  sold,  the  court  or  judge  must  thereupon  make  an 
order,  directing  the  next  of  kin  of  the  ward,  and  all  persons 
interested  in  the  estate,  to  appear  before  the  court,  at  a 
time  and  place  therein  specified,  not  less  than  four,  nor 
more  than  eight  weeks  from  the  time  of  making  such  order, 
to  show  cause  why  an  order  should  not  be  granted  for  the 
sale  of  such  estate.  If  it  appear  that  it  is  necessary,  or 
would  be  beneficial  to  the  ward  to  sell  the  personal  es- 
tate or  some  part  of  it,  the  court  must  order  the  sale  to  be 
made. 

Statutes  of  1861,  p.  605,  (7. 

Seo.  1783.  (g§  26,  361.)  A  copy  of  the  order  must  be  per-  oopy  or 
sonally  served  on  the  next   of  kin  of  the  ward,  and  allMi^Ia, 
persons  interested  in  the  estate,  at  least  fourteen  days  be-  OToonwnt 
fore  the  hearing  of  the  petition,  or  must  be  published  at 
least  three  successive  weeks  in  a  newspaper  printed  in  the 
county;  or,  if  there  be  none  printed  in  the  county,  then  in 
such  newspaper  as  may  be  specified  by  the  court  or  judge 
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in  the  order.  If  written  consent  to  making  the  order  of 
sale  io  subscribed  bj  all  persons  interested  therein,  and  the 
next  of  kin,  notice  need  not  be  served  or  published. 

Statutes  of  1861,  p.  606,  $9. 

H««rtngof  Sec.  1784.  (g§27,  362.)  The  probate  court,  at  the  time 
and  place  appointed  in  the  order,  or  such  other  time  to 
which  the  hearing  is  postponed,  upon  proof  of  the  service 
or  publication  of  the  order,  must  hear  and  examine  the 
proofs  and  allegations  of  the  petitioner  and  of  the  next  of 
kin,  and  of  all  other  persons  interested  in  the  estate  who 
oppose  the  application. 

Statutes  of  1861,  p.  606,  $  9. 

Who  may  be  Seo.  1785.  (§S  28,  363.)  On  the  hearing,  the  guardian 
on  such  may  be  examined  on  oath,  and  witnesses  may  be  produced 
and  examined  by  either  party,  and  process  to  compel  their 
atteudance  and  testimony  may  be  issued  by  the  probate 
court  or  judge,  in  the  same  manner  and  with  like  effect  as 
in  other  cases  provided  for  in  this  title. 

Statutes  of  1861,  p.  606,  $.10. 

oosiiitobe  Seo.  1786.  (§§29,  364.)  If  any  person  appears  and  ob- 
w^S?*  ***  jects  to  the  granting  of  any  order  prayed  for  under  the  pro- 
visions of  this  article,  and  it  appears  to  the  court  that 
either  the  petition  or  the  objection  thereto  is  sustained,  the 
court  may,  in  granting  or  refusing  the  order,  award  costs  to 
the  party  prevailing,  and  enforce  the  payment  thereof. 

Statutes  of  1850,  p.  271,  $  29. 

Order  of  Seo.  1787.  (§§30,  365.)  If,  after  a  full  examination,  it 
Bp^ty  appears  necessary,  or  for  the  benefit  of  the  ward,  that  his 
real  estate,  or  some  part  thereof,  should  be  sold,  the  court 
may  grant  an  order  therefor,  specifying  therein  the  causes 
or  reasons  why  the  sale  is  necessary  or  beneficial,  and  may, 
if  the  same  has  been  prayed  for  in  the  petition,  order  such 
sale  to  be  made  either  at  public  or  private  sale. 

Statutes  of  1861,  p.  606,  $  11. 
See  cases  cited  under  section  1781,  ante. 

Bond  before     Sec.  1788.     (§§31,  366.)     Evory  guardian  authorized  to 
^^^^^'       sell  real  estate  must,  before  the  sale,  give  bond  to  the  pro- 
bate judge,  with  sufficient  surety  to  be  approved  by  him, 
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with  condition  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  the  sale,  as  provided  for  in  this 
chapter  and  chapter  seven  of  this  title. 

StatnteB  of  1850,  p.  271,  $  31. 
As  to  bonds  see  sections  947  to  981,  of  Political  Code# 

Seo.  1789.    (g§  32,  367.)   All  the  proceedings  under  peti-  au  piooeed- 
tion  of  guardians  for  sales  of  property  of  their  wards,  giving  sale*  of 
notice  and  the  hearing  of  such  petitions,  granting  or  refus-  guardians  to 
ing  the  order  of  sale,  directing  the  sale  to  be  made  at  public  chapter  t  of 
or  private  sale,  re-selling  the  same  property,  return  of  sale  n.s. 
and  application  for  confirmation  thereof,  notice  and  hearing 
of  such  application,  making  orders  rejecting  or  confirming 
sales  and  reports  of  sales,  ordering  and  making  conveyances 
of  property  sold,  accounting  and  the  settlement  of  accounts, 
must  be  had  and  made  as  required  by  the  provisions  of  this 
title  concerning  estates  of  decedents,  unless  otherwise  spe- 
•cially  provided  in  this  chapter. 

Statutes  of  1860,  p.  271,  JJ31,  32;  1861,  p.  605,  $7;  1861,  p.  606,  $  11;  1850, 

p.  271,  }  35. 

Seo.  1790.     (§§33,  368.)    No  order  of  sale,  granted  in  Limit  of 
pursuance  of  this  article,  continues  in  force  more  than  one  sale, 
year  after  granting  the  same,  without  a  sale  being  had. 

Statutes  of  1861,, p.  606,  $12. 

Sec.  1791.     (§§  50,  385.)    All  sales  of  real  estate  of  wards  conditioiM 
must  be  for  cash,  or  for  part  cash  and  part  deferred  pay-  real  estate 
ments,  not  to  exceed  three  years,  bearing  date  from  date  of  hein. 
sale,  as,  in  the  discretion  of  the  probate  judge,  is  most 
beneficial  to  the  ward.     Guardians  making  sales  must  de-  Bond  and 

^  mortgage 

mand  and  receive  from  the  purchasers  bond  and  mortgage  jp ^fKjjj^ 
on  the  real  estate  sold,  with  such  additional  security  as  the  paymento. 
judge  deems  necessary  and  sufficient  to  secure  the  faith- 
ful payment  of  the  deferred  payments  and  the  interest 
thereon. 

Statutes  of  1853,  p.  129,  $  1. 

Sec.  1792.     (§§36,  371.)    The  probate  court,   on  the  probate 
application  of  a  guardian,  or  any  person  interested  in  the  may 
estate  of  any  ward,  after  such  notice  to  persons  interested  inyeatment 
therein  as  the  probate  judge  shall  direct,  may  authorize  and  of  the 
require  the  guardian  to  invest  the  proceeeds  of  sales,  and 
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any  other  of  his  ward's  money  in  his  hands,  in  real  estate, 
or  in  any  other  manner  most  to  the  interest  of  all  concerned 
therein;  and  the  probate  court  may  make  snch  other  orders 
and  give  such  directions  as  are  needful  for  the  management, 
investment  and  disposition  of  the  estate  and  effects,  as 
circumstances  require. 

Statutes  of  1861,  p.  606,  $13. 


ARTICLE  V. 


GoardiaiiB 
of  Bon- 
resident 
persons. 


KON-BESIDENT  GUABDIANS  AND  WABDS. 

SscmoN  1793.  Gnardians  of  non-resident  pexsons. 

1794.  Powers  and  duties  of  guardians  appointed  under  preceding 

section. 

1795.  Such  guardians  to  giye  bonds. 

1796.  To  what  guardianship  shall  extend. 

1797.  Bemoval  of  non-resident  ward's  property. 

1798.  Proceedings  on  such  remoyal. 

1799.  Discharge  of  person  in  possession. 

Sec.  1793.  (gg  43,  378.)  When  a  person  liable  to  be 
put  under  guardianship,  according  to  the  provisions  of  this 
chapter,  resides  without  this  State,  and  has  estate  therein, 
any  friend  of  such  person,  or  any  one  interested  in  his 
estate,  in  expectancy  or  otherwise,  may  apply  to  the  probate 
judge  of  any  county  in  which  there  is  any  estate  of  such 
absent  person,  for  the  appointment  of  a  guardian;  and  if, 
after  notice  given  to  all  interested,  in  such  manner  as  the 
judge  orders,  and  a  full  hearing  and  examination,  it  appears 
proper,  a  guardian  for  such  absent  person  may  be  appointed. 

Statutes  of  1861,  p.  607,  $  U;  19  Gal.  629.  ^ 

See  sections  1747  and  1749,  ante. 

Where  a  minor  resides  out  of  the  State,  the  notice  to  be  given  to  all  per- 
sons interested,  on  the  application  of  a  party  to  be  appointed  guardian  of 
such  minor,  is  matter  for  the  exclusive  judgment  of  the  probate  judge.  The 
manner  in  which*  and  the  period  for  which,  the  notice  shall  be  given,  are 
subject  entirely  to  his  discretion;  with,  perhaps,  the  right  to  appeal  to  the 
supreme  court  from  the  order  of  appointment.    Qronfier  v.  Puymirol,  19  Cal. 

629. 

Third  persons  cannot  question  the  validity  of  such  order  upon  an  allega- 
tion that  the  notice  of  the  hearing  of  the  application  for  the  appointment  of 
the  guardian  under  the  statute,  was  insufficient.    Ibid, 

In  this  case  a  purchaser  at  a  judicial  sale  of  partnership  real  estate  filed 
his  petition  to  be  relieved  from  the  purchase  on  the  grounds:  first,  that  • 
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non-resident  minoi  was  interested  in  the  property,  and  that  his  general 
gnardian  representing  him  in  the  suit  resulting  in  such  sale  was  appointed 
without  sufficient  notice  having  been  given  of  the  hearing  of  the  application; 
andsecond,  that  a  guardian  <id  litem  ought  to  have  been  appointed:  Held, 
that  the  notice  having  been  according  to  the  direction  of  the  probate  judge, 
the  appointment  of  general  guardian  was  properly  made,  the  sale  was  valid  . 
and  the  purchaser  will  not  be  released,  and  that  no  guardian  ad  litem  was 
required.  Where  the  court  does  not  specially  appoint  a  guardian  ad  litem 
for  a  particular  action,  it  is  the  duty  of  the  general  guardiim  to  appear  for 
his  ward.    Ibid, 

Sec.  1794.   (gg  44,  379.)  Every  guardian  appointed  under  powers  and 
the  preceding  section,  has  the  same  powers  and  performs  gna^ujuii 
the  same  duties,  with  respect  to  the  estate  of  the  ward  under  pre- 
found  within  this  State,  and  with  respect  to  the  person  of  uon.   "^ 
the  ward,  if  he  shall  come  to  reside  therein,  as  are  pre- 
scribed with  respect  to  any  other  guardian  appointed  under 
this  chapter. 

Statutes  of  1850,  p.  272,  $  44. 

Seo.  1795.  (gg  45,  380.)  Every  guardian  must  give  bond  such 
to  the  ward,  in  the  manner  and  with  the  like  conditions  as  give  bonds, 
hereinbefore  provided  for  other  guardians,  except  that  the 
provisions  respecting  the  inventory,  the  disposal  of  the 
estate  and  eifects,  and  the  account  to  be  rendered  by  the 
guardian,  must  be  confined  to  such  estate  and  effects  as 
come  to  his  hands  in  this  State. 

Statutes  of  1850,  p.  272,  $  45. 

Sec.  1796.     (gg  46,  381.)    The  guardianship  which  is  first  Towiut 
lawfully  granted,  of  any  person  residing  without  this  State,  Shi^^^i 
extends  to  all  the  estate  of  the  ward  within  the  same  and  ®*'®°** 
excludes  the  jurisdiction  of  the  probate  court  of  every 
oth^r  county. 

Statutes  of  1850,  p.  272,  $  46. 

Sec.  1797.     (ggl,  386.)     When  the  guardian  and  wardEemov^of 
are  both  non-residents,  and  the  ward  is  entitled  to  property  ident 
in  this  State  which  may  be  removed  to  another  State  or  property, 
foreign  country  without  conflict  with  any  restriction  or  limi- 
tation thereupon,  or  impairing  the  right  of  the  ward  there- 
to, such  property  may  be  removed  to  the  State  or  foreign 
country  of  the  residence  of  the  ward,  upon  the  application 
of  the  guardian  to  the  probate  judge  of  the  county  in  which 
the  estate  of  the  ward,  or  the  principal  part  thereof^  is 
situated. 

Statutes  of  1858,  p.  59,  $  1. 
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Sec.  1798.  (g§2,  387.)  The  application  must  be  made 
upon  ten  days  notice  to  the  resident  executor,  administra- 
tor, or  guardian,  if  there  be  such,  and  upon  such  applica- 
tion the  non-resident  guardian  must  produce  and  file  a 

Page  266. 

1798.  The  application  must  be  made  upon  ten  days 
notice  to  the  resident  executor,  administrator,  or 
guardian,  if  there  be  such,  and  upon  such  application, 
the  non-resident  guardian  must  produce  and  file  a 
certificate,  under  the  hand  of  the  Olerk  and  seal  of  the 
Court  from  which  his  appointment  was  derived,  show- 
ing: 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his 
duties; 

3.  That  he  is  entitled,  by  the  laws  of  the  State  of 
his  appointment,  to  the  possession  of  the  estate  of  his 
ward;  or  must  produce  and  file  a  certificate  under  the 

o<  hand  and  seal  of  the  clerk  of  the  Court  haying  jniisdic- 

•t  tion  in  the  country  of  his  residence  of  the  estates  of 

persons  under  guardianship,  or  of  the  highest  Court  of 
such  country,  that  by  the  laws  of  such  country  the  ap- 
plicant is  entitled  to  the  custody  of  the  estate  of  his 
ward  without  the  appointment  of  any  Court. 

Upon  such  application,  unless  good  cause  to  the 
contrary  is  shown,  the  Probate  Judge  must  make  an 
order  granting  to  such  guardian  leave  to  take  and  re- 
move the  property  of  his  ward  to  the  State  or  place  of 
his  residence,  which  is  authority  to  him  to  sue  for  and 
receive  the  same  in  his  own  name,  for  the  use  and  ben- 
efit of  his  ward. 

estate. 

1802.  Guardianship,  how  terminated. 

1803.  New  bond,  when  required. 

1804.  Guardian's  bond  to  be  filed.    Action  on. 

1805.  Limitation  of  actions  on  guardian's  bond. 

1806.  Limitation  of  actions  for  the  recoyery  of  property  sold. 

1807.  More  than  one  guardian  of  a  person  may  be  appointed. 

1808.  Power  of  probate  judge  in  chambers. 

1809.  Provisions  of  section  ten  hundred  and  fifty-seven  apply  to 

guardians. 
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Seo.  1800.     (§§42,  377.)    Upon  complaint  made  to  him  ExamiM- 
by  any  guardian,  ward,  creditor  or  other  person  interested  peraoni 
in  the  estate,  or  haying  a  prospective  interest  therein  as  heir  of  defmud- 
or  otherwise,  against  any  one  suspected  of  haying  concealed,  or  conoeai- 
embezzled  or  conveyed  away  any  of  the  money,  goods  or  erty. 
effects,  or  an  instrument  in  writing,  belonging  to  the  ward 
or  to  his  estate,  the  probate  judge  may  cite  such  suspected 
person  to  appear  before  him,  and  may  examine  and  proceed 
with  him  on  such  charge  in  the  manner  provided  in  this 
title  with  respect  to  persons  suspected  of,  and  charged  with, 
concealing  or  embezzling  the  effects  of  a  decedent. 

Statutes  of  1850,  p.  272,  $42. 

Sec.   1801.  (§g  37,   372.)   When  a  guardian,  appointed  Bemovai 
either  by  the  testator  or  the  probate  judge,  becomes  insane  ii^aik>n 
or  otherwise  incapable  of  discharging  his  trust,  or  unsuit-  anilarren ' 
able  therefor,  or  has  wasted  or  mismanaged  the  estate,  or  Jute. 
failed,  for  thirty  days,  to  render  an  account  or  make  a  re- 
turn, the  probate  court  may,  upon  such  notice  to  the  guar- 
dian as  the  court  may  require,  remove  him  and  compel 
him  to  surrender  the  estate  of  the  ward  to  the  person  found 
to  be  lawfully  entitled  thereto.     Every  guardian  may  re- 
sign, when  it  appears  proper  to  allow  the  same;  and  upon 
the  resignation  or  removal  of  a  guardian,  as  herein  pro- 
vided, the  probate  court  or  the  judge  thereof  may  appoint 
another  in  the  place  of  the  guardian  who  has  resigned  or 
has  been  removed. 

statutes  of  1870,  p.  702,  $  2. 
See  Warder  v.  ElkinSf  38  Cal.  439,  cited  under  next  section. 
See  also  section  257,  of  Civil  Code,  in  next  chapter,  post. 

m 

Sec.  1802.  (gg  38,  373.)  The  marriage  of  a  minor  ward  onaidun- 
terminates  the  guardianship;  and  the  guardian  of  an  insane  t^^^utLi. 
or  other  person  may  be  discharged  by  the  probate  judge 
when  it  appears  to  him,  on  the  application  of  the  ward  or 
otherwise,  that  the  guardianship  is  no  longer  necessary. 

Statutes  of  1850,  p.  272,  $38. 

By  the  statute  concerning  guardians  (Statutes  of  1850,  p.  272),  as  amended 
by  the  16th  section  of  the  act  of  1861,  the  power  to  discharge  a  guardian  at 
chambers  is  conferred  upon  the  probate  judge,  and  as  the  act  of  the  probate 
court.     Warder  v.  Elkins,  38  Cal.  439. 

This  power  includes  and  implies  the  power  to  perform  at  chambers  any 
act  preliminary  to  this  ultimate  act,  and  the  same  becomes  the  act  of  the 
probate  court.    Ibid. 


Sec*  1803* 
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N0W  bondf 
when  re- 
quired. 


Qiierdlan*8 
bond  to  be 
filed. 

AeUonon. 


Umitetton 
of  eotione 
on 

gnetdlMi'e 
bond. 


Limitation 
of  sctione 
for  the 
reoorery  of 


Sbo.  1803.  (§§39,  374.)  The  probate  judge  may  require 
a  new  bond  to  be  given  by  a  guardian  whenever  he  deems 
it  necessary,  and  may  discharge  the  existing  sureties  from 
further  liability,  after  due  notice  given  as  he  may  direct, 
when  it  shall  appear  that  no  injury  can  result  therefrom  to 
those  interested  in  the  estate. 

Statutes  of  1850,  p.  272,  i  39. 

The  probate  ooort  may  make  a  final  decree  diBcharging  a  gnatdian  and 
his  sureties,  from  all  liabilities  incurred,  except  as  to  liability  to  those  per- 
sons laboring  under  some  legal  disability.  The  rights  of  such  persons  are 
preserved  until  two  years  after  their  disability  ceases,  whether  so  expressed 
in  the  decree  or  not.    RaoouiUat  v.  Requena,  36  Cal.  51. 

Sec.  1804.  (§§  40,  375.)  Every  bond  given  by  a  guardian 
must  be  filed  and  preserved  in  the  office  of  the  clerk  of  the 
probate  court  of  the  county;  and  in  case  of  a  breach  of  a 
condition  thereof,  may  be  prosecuted  for  the  use  and  benefit 
of  the  ward  or  of  any  person  interested  in  the  estate. 

Statutes  of  1850.  p.  272,  $40. 
Bee  Fox  v.  3£inor,  32  Cal.  Ill,  cited  under  section  1754,  ante. 

Sec.  1806.  (§§41,  376.)  .No  action  can  be  maintained 
against  the  sureties  on  any  bond  given  by  a  guardian  unless 
it  be  commenced  within  three  years  from  the  discharge  or 
removal  of  the  guardian;  but  if  at  the  time  of  such  discharge 
the  person  entitled  to  bring  such  action  is  under  any  legal 
disability  to  sue,  the  action  may  be  commenced  at  any  time 
within  three  years  after  such  disability  is  removed. 

Statutes  of  1850,  p.  272,  $41* 
* 

Sec.  1806.  (§§  37,  369.)  No  action  for  the  recovery  of 
any  estate,  sold  by  a  guardian,  can  be  maintained  by  the 
ward,  or  by  any  person  claiming  under  him,  unless  it  is 
commenced  within  three  years  next  after  the  termination  of 
the  guardianship,  or  when  a  legal  disability  to  sue  exists 
by  reason  of  minority  or  otherwise,  at  the  time  when  the 
cause  of  action  accrues,  within  three  years  next  after  the 
removal  thereof. 

Statutes  of  1850,  p.  271,  $  34. 


HorethMi  Sec.  1807.  (g§48,  383.)  The  court,  in  its  discretion, 
SlL^a  whenever  necessary,  may  appoint  more  than  one  guardian 
maybe       of  any  persou  subject  to  guardianship,  who  must  give  bond 
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and  be  governed  and  liable  in  all  respects  as  a  sole  guar- 
dian. 

Statutes  of  1850,  p.  273,  $48. 

Non.— The  entire  act  of  1858,  p.  98,  Authorizing  the  employment  of  connael  In  land 
OMee,  etc.,  has  been  omitted  u  nnneceMsry,  elnce  the  whole  subject  of  the  act  is  ooyered 
by  general  poweirs  of  the  guardian  to  do  all  things  necessary  to  oolleot,  recorer  and  pre- 
serre  the  estate. 

Sec.  1808.     (§§  16,  385.)    The  power  conferred  npon  the  power  of 
probate  judge  in  relation  to  guardians  and  wards  may  be  judge  in 
exercised  by  him  at  chambers,  or  as  the  act  of  the  probate  ».  s. 
court,  when  holding  such  court;  and  any  order  appointing 
a  guardian  must  be  entered  as  and  become  a  decree  of  the 
court.     The  provisions  of  this  title  relative  to  the  estates 
of  decedents,  so  far  as  they  relate  to  the  practice  in  the 
probate  or  the  district  courts,  applies  to  proceedings  xmder 
this  chapter. 

Statutes  of  1861,  p.  607,  $  16. 
See  Wardfir  y.  M]<xm,  38  Cal.  39,  cited  under  section  1802,  wnU, 

Seo.  1809.    The  provisions  of  section  ten  hundred  and  ProTWons 

/»*  •■  1         1      1  1  of  section 

fifty-seven  are  hereby  declared  to  apply  to  guardians  ap-  Jo«7  apply 
pointed  by  the  court,  and  to  the  bonds  taken  or  to  be  taken  ^ians. 
from  such  guardians,  and  to  the  sureties  on  such  bouds.(a) 

NoTS.~These  fourteen  ohapters  embody  all  the  laws  regulating  the  practice  and  pro- 
ceedings in  the  probate  court. 

(a)NoTB.— (From  Code  of  CItII  Procedure.)— Sbo.  10S7.  (1 660.)  In  all  oases  where  an 
undertaking  with  sureties  is  required  by  the  proyisions  of  the  Code,  the  officers  taking 
the  same  must  require  the  sureties  to  accompany  it  with  an  affidavit  that  they  are  each 
residents  and  householders  or  freeholders  within  the  State  and  are  each  worth  the  sum  spe- 
cified in  the  undertaking,  orer  and  above  all  their  Just  debts  and  liabilities,  exclusive  of 
property  exempt  ftoom  execution,  but  when  the  amount  speciiied  in  the  undertaking  ex- 
ceeds three  thousand  dollars,  and  there  are  more  than  two  sureties  thereon,  they  may 
state  in  the  affidavits  that  they  are  severally  worth  amounts  less  than  that  expressed  in 
the  undertaking,  if  the  whole  amount  be  equivalent  to  that  of  two  sufficient  sureties. 


1 
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CHAPTER  XV. 

[From  Civil  Code.] 

aUARDIAN    AND    WABD. 

IToTB.— Under  thU  head  hftyB  been  plaoed  not  only  the  proTiilont  of  law  relating  to  tlia 
gnaMianship  of  minora,  but  also  those  relating  to  the  custody  and  care  of  pertona  of  on- 
■oond  mind.  The  **  committee"  of  a  laoatlc  la  hare  termed  a  *'  guardian." 

Bmaaov  236.  Guardian,  what. 

237.  Ward,  what. 

238.  Kinds  of  guardians. 

239.  General  guardian,  what. 

240.  Special  guardian,  what. 

241.  Appointment  by  parent. 

242.  No  person  guardian  of  estate  without  appointment. 

243.  Appointment  by  court. 

244.  Same. 

245.  Jurisdiction. 

246.  Bules  for  awarding  custody  of  minor. 

247.  Powers  of  guardians  appointed  by  court. 

248.  Duties  of  guardian  of  the  person. 

249.  Duties  of  guardian  of  estate. 

250.  Relation  confidential. 

251.  Guardian  under  direction  of  court. 

252.  Death  of  a  joint  guardian. 

253.  Removal  of  guardian. 

254.  Guardian  appointed  by  parent,  how  superseded. 

255.  Guardian  appointed  by  court,  how  superseded. 

256.  Release  by  ward. . 

257.  Guardian's  discharge. 

258.  Insane  persons. 

ouardiaot        Sec.  236.    A  guardian  is  a  person  appointed  to  take  care 

of  the  person  or  property  of  another. 

N.  Y.  C.  C,  $  117. 

See  Lord  v.  Hough,  37  Cal.  660,  cited  under  section  1747,  of  Code  of  Civil 
Procedure  in  preceding  chapter. 

^ard,  what.     Sec.  237.    The  person  over  whom  or  over  whose  property 
a  guardian  is  appointed,  is  called  his  ward. 

N.  Y.  C.  C,  $118. 
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Sec*  246. 


Seo.  238.     Guar  Jians  are  either —  Kinds  or 

•  1.  General;  or,  guMdiMw. 

2.  Special. 

N.  Y.  0.  0.,  $  119. 

Sec.  239.    A  general  guardian  is  the  guardian  of  the  per-  Gene»i 
son,  or  of  all  the  property  of  the  ward  within  this  State,  or  X^' 
of  both. 

N.  Y.  C.  C,  $  120. 

Sec.  240.    Every  other  is  a  special  guardian.  spacui 

guardian, 
, what. 
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241.  A  guardian  of  the  person  or  estate,  or  of  both, 
of  a  child  bom,  or  likely  to  be  bom,  may  be  appointed 
by  will  or  by  deed,  to  take  effect  upon  the  death  of  the 
parent  appointing: 

1.  If  the  child  be  legitimate,  by  the  father,  with 
the  written  consent  of  the  mother  ;  or  by  either  parent, 
if  the  other  be  dead  or  incapable  of  consent ; 

2.  If  the  child  be  illegitimate,  by  the  mother. 

243.  A  guardian  of  the  person  or  property,  or  both, 
of  a  person  residing  in  this  State,  who  is  a  minor,  or  of 
unsound  mind,  may  be  appointed  in  all  cases,  other 
than  those  named  in  section  two  hundred  and  forty-one, 
by  the  Probate  Court,  as  provided  in  the  Code  of  Civil 
Procedure. 

The  power  of  the  Probate  Court  to  appoint  a  guardian  of  an  insane 
person  is  not  defeated  by  the  fact  that  suoh  insane  person  is  married. 
Guardianship  of  E.  Fegan,  45  Cal.  176. 


_.,  jf. 


Same. 


See  sections  1747  to  1809,  anfe. 

Sec.  244.  A  guardian  of  the  property  within  this  State 
of  a  person  not  residing  therein,  who  is  a  minor,  or  of  un- 
sound mind,  may  be  appointed  by  the  probate  court. 

N.  Y.  C.  C.^  }  125. 

Sec.  245.    In  all  cases,  the  court  first  making  the  ap-  j,,^. 
pointment  of  a  guardian  has  exclusive  jurisdiction  to  con-  ^^**"- 
trol  him. 

N.  T.  0.  C,  }126. 
Compare  section  1771,  anie,  and  cases  cited  there. 
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BajMfer        Sec.  246.    In  awarding  the  cnstodj  of  a  minor,  or  in 

cm4odyof   appointing  a  general  guardian,  the  court  or  officer  is  to  be 

""^  1^ '  T  ii-*  i-ir.  rv  fnllnwiTif  considt 


246.  In  awarding  the  custody  of  a  minor,  or  in  ap- 
pointing a  general  guardian,  the  Court  or  officer  is  to 
be  guided  by  the  following  considerations: 

1.  By  what  appears  to  be  for  the  best  interest  of  the 
child  in  respect  to  ts  temporal  and  its  mental  and 
moral  welfare;  and  if  the  child  be  of  a  sufficient  age 
to  form  an  intelligent  preference,  the  Court  may  con- 
sider  that  preference  in  determining  the  question. 

2.  As  between  parents  adversely  claiming  the  cus- 
tody or  guardianship,  neither  parent  is  entitled  to  it  as 
of  right;  but,  other  things  being  equal,  if  the  child  be 
of  tender  years,  it  should  be  given  to  the  mother  ;  if  it 
be  of  an  age  to  require  education  and  preparation  for 
labor  or  business,  then  to  the  father. 

3.  Of  two  persons  equally  entitled  to  the  custody 
in  other  respects,  preference  is  to  be  given  as  follows: 

1.  To  a  parent ; 

2.  To  one  who  was  indicated  by  the  wishes  of  a 
cif  a  deceased  parent ; 

3.  To  one  who  already  stands  in  the  position  of  a 
trustee  of  a  fund  to  be  applied  to  the  chUd's  support  • 

4.  To  a  relative.  ' 

guardian  by  deed  or  ^nrm,  luo  cuuii.,  u^/^m  «««*^^ 

gnardianship,  will  pronounce  upon  the  question  in  accordance  with  wbai 
appears  to  be  for  the  best  interests  of  the  infant,  taking  into  yiew  not  merely 
his  or  her  temporary  welfare,  but  the  state  of  the .  affections,  attachments, 
training,  education  and  morals.    Foster  v.  MoU,  3  Bradf.  409. 

Though  great  respect  should  be  paid  to  the  wishes  of  deceased  parents, 
even  where  they  have  not  been  expressed  in  a  definite  or  legal  form,  stiU  it 
is  the  duty  of  the  court  to  see  whether  the  conclusions  of  the  parents  are 
well  founded  and  such  as  command  approval.  If- there  is  no  reasonable  ob- 
jection to  the  gratification  of  their  wishes,  they  wiU  be  controlling.    Ibid, 

Where  the  father  of  an  infant  promised  the  mother  on  her  death  bed,  that 
the  child  should  remain  under  the  charge  of  her  grandparents,  with  whom 
she  had  been  living  since  her  birth,  and  the  grandparents  had  retained  the 
custody  under  this  engagement  for  seven  years,  notwithstanding  the  father 
who  had  married  again,  expressed  a  desire  to  have  his  brother  appointed  the 
guardian,  it  was  held,  the  father  being  dead,  letters  should  issue  to  the  grand- 
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father,  no  good  reason  being  shown  for  disturbing  this  arrangement  origin- 
ally made  by  the  father,  at  the  decease  of  the  child's  mother.    Ibid. 

See,  also,  Stuart  v.  Bute,  9  H.  of  L.  Cas.  440;  UnderhiU  y.  Dennis,  9  Paige, 
a02;  In  re  Pierce,  12  How.  Prac.  532;  BenneU  v.  Byrne,  2  Barb.  Ch.  216;  Kel- 
Unger  v.  Roe,  7  Paige,  362;  Cozine  v.'  Home,  1  Bradf.  143. 

Sec.  247.  A  guardian  appointed  by  a  court,  has  power  pow«n  or 
over  the  person  and  property  of  the  ward,  unless  otherwise  S^^^jS^ 

•I  ri  by  Court. 

ordered. 

^  N.  Y.  0.  C,  $  128. 

Right  of  guardian. — The  guardian  is  an  officer  of  the  law,  and  he  will  not 
be  allowed  to  employ  his  authority  to  the  disadvantage  of  his  ward.  He 
ordinarily  possesses  the  custody  of  the  minor's  person,  and  the  right  to 
select  his  habitation,  but  no  greater  effect  will  be  given  to  his  acts  in  these 
respects,  than  the  nature  of  the  t^ase  reasonably  requires;  and,  although  the 
act  may  be  allowed  and  ratified,  if  judicious  or  necessary,  its  consequences 
should  be  limited  so  as  not  to  affect  the  status,  or  the  rights  of  the  infant,  or 
the  succession  to  his  property.    Ex  parte  Bartlett,  4  Bradf.  221. 

Reaidenoe  of  minor. — ^There  would,  however,  appear  to  be  no  ground 
for  denying  such  a  control  on  the  part  of  the  guardian  over  the  residence  of 
the  ward,  as  shall  not  withdraw  him  from  the  jurisdiction  of  his  domicile  of 
origin.  A  change  of  residence  from  one  sovereignty  to  another,  or  from  one 
county  to  another,  is  completely  within  the  scope  of  the  guardian's  authority, 
as  no  rights  are  impaired  or  affected,  but  there  is  simply  a  substitution  of 
one  local  authority  in  the  place  of  another,  aU  under  the  same  laws  and 
jurisdiction.    Ibid, 

A  domicile  of  choice  can  only  be  acquired  by  a  person  who  is  jr/Z  juris,  and 
a  minor  cannot,  therefore,  of  his  own  motion,  make  a  change  of  domicile. 
Ibid, 

See,  also,  Clarke  y.  Montgomery,  23  Barb.  464;  Wood  v.  Wood,  5  Paige, 
605;  2  Kent's  Com.  227,  note. 

♦ 

Sec.  248.  A  guardian  of  the  person  is  charged  with  the  DutieB  of 
custody  of  the  ward,  and  must  look  to  his  support,  health  the^l^Mf 
and  education.     He  may  fix  the   residence  of  the  ward  at 
any  place  within  the  State,  but  not  elsewhere,  without  per- 
mission of  the  court. 


Page  273. 

249.  A  guardian  of  the  property  must  keep  safely 
the  property  of  his  ward.  He  must  not  permit  any  un- 
necessary waste  or  destruction  of  the  real  property,  nor 
make  any  sale  of  such  property  without  the  order  of 
the  Probate  Court,  but  must,  so  far  as  it  is  in  the  power, 
maintain  the  same,  with  its  buildings  and  appurten- 
ances, out  of  the  income  or  other  property  of  the  es- 
tate, and  deliver  it  to  the  ward,  at  the  close  of  his 
guardian^ip,  in  as  good  condition  as  he  received  it. 


S€€.  350. 
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ward  at  the  close  of  his  guardianship,  in  as  good  condition 

as  he  received   them,    inevitable    decay  and  injury  only 

excepted. 

N.  Y.  c.  C,  $130. 
See  2  Kent's  Ck>m.  228,  and  cases  cited  in  notes. 

Sf^dStiri      ®^^*  ^^^"     ^®  relation  of  guardian  and  ward  is  confi- 
dential, and  is  subject  to  the  provisions  of  the  title  on  Trust. 

N.  Y.  CO.,  J 131. 
See  Division  Second,  Part  lU,  Title  IV,  of  Civil  Code.  ^ 

See  2  Kent's  Com.  229,  and  cases  cited  there. 


Quardian 
nn<r 
tioi 
oou 


Deal 

joint 


Syr   Q^"' 


End  of  Section  251,  Page  274. 


A  ^nardian  «  bnt  a  repreaenUtiv.  of  Us  .ard.    Flege  ..  (Hn-T. 
Jan.  T.  1874.  ^  jf  n^^de  without  an  oider 


Remova  ^nd  of  Section  253,  Page  274 

Removal  of  guardian.    Guardianship  of  Swift,  Jan.  T.  1874 

2.  For  continued  failure  to  perform  its  duties. 

3.  For  incapacity  to  perform  its  duties. 

4.  For  gross  immorality. 

5.  For  having  an  interest  adverse  to  the  faithful  perform- 
ance of  his  duties. 

6.  For  removal  from  the  State. 

7.  In  the  case  of  a  guardian  of  the  property,  for  insol- 
vency; or, 

8.  When  it  is  no  longer  proper  that  the  ward  should  bo 
under  guardianship. 

N.  T.  C.  c,  J 134. 

QuM^w         Sec.  254.    The  power  of   a  guardian  appointed  by  a 
byparent,    parent  is  supcrsedod: 

bow /in- 

p«rBeded.         1.  By  his  removal,  as  provided  by  section  253. 

2.  By  the  solemnized  marriage  of  the  ward;  or, 

3.  By  the  ward's  attaining  majority 

N.  Y.  C.  C,  J 135. 
Brick's  Estate,  15  Abb.  Pr.  12;  People  v.  Kearney,  31  Barb.  430;  Storke  v. 
Storke,  3  Feere  Wms.  51. 
See,  also,  cases  cited  under  section  1747,  ante. 
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Sec.  258« 


jwerofa  guardian  appointed  by  a  court  cmardian 

^ —  •'  appointed 

by  court, 

Page  275. 

1.     By  order  of  the  Court;  or, 

iZ'     ^\^^^  Wfintment  was'  made  solely  because  of 
the  ward  s  mmor  ty.  by  his  attaining  majority;  or  ' 

bv  ;>.«         S°"d^«n«l>'P  over  the  person  of  the  ^ard 
by  the  marriage  of  the  ward. 


1)7 


1 


I»: 


^-     The  sir**  **' **°*^" ''*^ '•■«•  275 

either  by  his  general  guardian,  if  he  nftvo  w^.^ 
guardian  appointed  by  the  Justice  as  follows  : 

1.  If  the  infant  be  plaintiif,  the  appointment  must 
be  made  before  the  summons  is  issued,  upon  the  ap- 
plication of  the  infant,  if  he  be  of  the  age  of  fourteen 
years;  if  under  that  age,  upon  the  application  of  a 
relative  or  friend ; 

2.  If  the  infant  be  defendant,  the  guardian  must  be 
appointed  at  the  time  the  summons  is  returned,  or  be- 
fore the  answer.  It  is  the  right  of  the  infant  to  nom- 
inate his  own  guardian,  if  the  infant  be  over  fourteen 
years  of  age ;  otherwise  the  Justice  must  make  the 
appointment. 


I. 


0ec.  1S70.  EXECUTION  AND  BEVOCATION  OF  WILLS.      276 


CHAPTEE  XVI. 

[From  ava  Code.] 
SXECUnON  AND  BETOOATION  OF  WILt8. 

BionoM  1270.  Who  may  make  a  will. 

1271.  Monomaniac  incompetent. 

1272.  Will  or  part  thereof  procured  by  fraud. 

1273.  Separate  property  of  married  women. 

1274.  What  may  pass  by  will. 

1275.  Who  may  take  by  will. 

1276.  Written  will,  how  to  be  executed. 

1277.  Definition  of  an  olographic  wilL 

1278.  Witness  to  add  residence. 

1279.  Mutual  wiU. 

1280.  Competency  of  subscribing  witness. 

1281.  Conditional  will. 

1282.  Gifts  to  subscribing  witnesses  void.     Creditors  competent 

witness. 

1283.  Witness  who  is  a  devisee  and  who  would  be  entitled  to  share 

of  testator's  estate  if  no  wiU,  entitled  to  share  to  amount  of 
devisee. 

1284.  Will  made  out  of  this  SUte. 

1285.  Will  not  duly  executed,  void. 

1286.  Subsequent  change  of  domicile. 

1287.  Bepublication  by  codicil. 

1288.  Nuncupative  will,  how  to  be  executed. 

1289.  Bequisites  of  a  valid  nuncupative  will. 

1290.  Proof  of  nuncupative  wUIh. 

1291.  Probate  of  nuncupative  wills. 

1292.  Written  will,  how  revoked. 

1293.  Evidence  of  revocation. 

1294.  Bevocation  by  obliteration  on  face  of  will. 

1295.  Bevocation  of  duplicate. 

1296.  Bevocation  by  subsequent  will. 

1297.  Antecedent  not  revived  by  revocation  of  subsequent  wiU. 

1298.  Bevocation  by  marriage  and  birth  of  issue. 

1299.  Effect  of  marriage  of  a  man  on  his  will. 

1300.  Effect  of  a  marriage  of  a  woman  on  her  wiU. 

1301.  Contract  of  sale  not  a  revocation. 

1302.  Mortgage  not  a  revocation  of  will. 

1303.  Conveyance,  when  not  a  revocation. 

1304.  When  it  is  a  revocation. 
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1306.  Bevooation  ol  oodioik. 

1306.  Afterbom  child,  unprovided  for,  to  succeed. 

1307.  Children  or  iflsae  of  ohildi-en  of  testator  anprovided  for  by  his 

wiU. 
1306.  Share  of  afterbom  child,  ont  of  what  part  of  estate  to  be  paid. 

1309.  AdTanoement  during  lifetime  of  testator. 

1310.  Death  of  devisee,  being  relation  of  testator,  in  lifetime  of 

testator,  leaving  lineal  descendants. 

1311.  Devises  of  land,  how  construed. 

1312.  Will  to  pass  rights  acquired  after  the  making  thereof. 

Sec.  1270.  (g  1.)  Every  person  over  the  age  of  eighteen  who  may 
years,  o£*  sound  mind,  may,  by  last  will,  dispose  of  all  his  "■^«*^*^- 
estate,  real  and  personal,  and  such  estate  not  disposed  of  by 
will  is  subject  to  succession,  as  provided  for  by  Title  VII  of 
this  part,  as  the  estate  of  an  intestate,  being  chargeable  in 
both  cases  with  the  payment  of  all  the  decedent's  debts,  as 
provided  in  the  code  of  civil  procedure,  (a) 

statutes  of  1860,  p.  177,  i  1. 

Deaf,  dumb  and  blind  person,  competency  o£— The  law  does  not  pro- 
hibit deaf,  dumb  or  blind  persons  from  making  a  will.  Defects  of  the  senses 
do  not  incapacitate,  if  ihe  testator  possesses  su£Elcient  mind  to  perform  a 
valid  testamentary  act.     Wler  v.  FiUgerald,  2  Brad.  12. 

Inaane  persons,  competency  of.— Where  the  contestants  to  the  probate 
to  the  will  of  T.,  raised  as  an  issue  in  the  probate  court,  among  others  that 
T.  was  not  of  a  sound  and  disposing  mind  at  the  time  the  will  was  miide, 
which  being  certified  to,  the  district  court,  in  conformity  with  sections 
twenty  and  two  hundred  and  ninety-four  of  the  probate  act  for  trial,  was  re- 
turned to  the  probate  court,  coupled  with  the  evidence  taken  at  the  trial  in 
the  district  court,  but  it  appeared  that  the  jury  did  not  find  upon  the  issue 
either  way,  whereupon  the  probate  court,  upon  said  evidence,  assumed  to 
determine  the  issue  against  contestants,  and  admitted  the  will  to  probate; 
Held,  first,  that  the  district  court  had  no  jurisdiction  to  try  said  issue;  sec- 
ond, that  the  probate  court  had  no  authority  to  determine  the  same  upon 
evidence,  which  had  beeh  taken  at  the  trial  in  the  district  court,  and  third, 
that  said  issue  was  material,  and  it  was  error  to  admit  the  will  to  probate, 
vnthout  a  lawful  determination  of  the  same.  Estate  of  TonUinson,  35  GaL 
509. 

8ee  1  Bedf.  on  Wills,  124,  127,  160,  and  cases  there  cited;  1  Cal.  488. 

If  unsoundness  of  mind  is  proved  to  exist  on  the  day  that  a  will  is  made, 
or  on  the  day  the  instructions  are  given,  it  is  permissible  to  trace  the  un- 
soundness both  before  and  after  the  period,  up  to  the  very  moment  of  the 
decease  of  the  aUeged  testator.  Pidcock  v.  Potter,  Sup.  Court,  Penn.  May, 
1871;  Pao.  Law  Bep.,  vol.  II,  p^  53. 

In  Pennsylvania,  it  has  always  been  the  rule  that  after  a  non-profesdonal 
witness  has  stated  the  facts  upon  which  his  opinion  is  founded,  he  is  per- 
mitted to  state  his  opinion  as  to  the  sanity  or  insanity  of  the  testator.    llAd. 

(a)NoTS.— (From  CiTil  Code.)— Section  11,  Subdivision  33,  the  word  ''wili"  Indndet 
eodldla. 


See.  1»T1.   EXECirriON  AND  BEVOCATION  OF  WILLS. 


278 


Failure  of  memory. — Where  no  failure  of  memory  was  exhibited,  at  the 
time  the  will  was  executed,  and  the  testator  is  not  shown  to  have  had  any 
disease  of  the  brain,  which  permanently  impaired  his  mental  faculties:  Hdd, 
that  the  facts  of  his  old  age,  declining  health,  and  his  failure  to  recollect  or 
understand  certain  transactions,  do  not  prove  a  want  of  mental  capacity  to 
make  a  will.    Clarke  v.  Davis,  1  Bedf .  Sur.  Bep.  249. 

A  statement  made  by  the  testator  after  the  execution  of  a  codicil,  to  a 
daughter  whom  he  had  therein  disinherited,  that  he  had  given  her  the  sum 
of  $600,  and  no  such  sum  appeared  in  the  will:  Bdd,  not  sufficient  to  prove 
a  want  of  capacity.  The  capacity  of  a  testator  to  make  a  will  must  be  deter- 
mined by  what  happened  at  its  execution,  and  not  what  afterwards  occurred. 
Ibid. 

Intemperance  and  oooaaional  wildaem. — Evidence  of  habits  of  intem- 
perance, and  occasional  fits  of  wildness,  though  indicating  an  impaired 
mind:  Hddf  not  sufficient  to  establish  a  total  and  permanent  want  of  testa- 
mentary incapacity.    Julke  v.  Adam^  1  Bedf.  Sur.  Bep.  454. 

Burden  of  proof  of  mental  incapaoity,  upon  whom  reftta. — ^Properly 
understood  the  burden  of  proving  mental  competency  is  upon  the  party 
offering  the  will,  although  the  presumption  of  competency  may  be  sufficient 
in  the  absence  of  evidence  to  the  contrary.  See  Morrison  v.  8mUh,  3  Bradf . 
209;  Parish  WiU  Case,  25  N.  Y.  9;  2  Gray,  524;  7  Gray,  71;  1  Curteis,  638; 
8  Conn.  261;  22  Me.  438;  10  Ga.  324;  3  Md.  491;  13  111.  15. 

Idiots,  oompetency  of. — As  to  the  competency  of  idiots  to  make  wills, 
see  1  Bedf.  on  Wills,  59;  21  Verm.  168;  14  Eng.  L.  &  £q.  590. 

Lnnatioa,  "when  competent. — As  to  the  competency  of  lunatics  to  make 
wills;  see  1  Bedf.  on  Wills,  67;  18  Pick.  115. 

Lucid  intervals. — ^Lunatics  may  execute  wills  during  lucid  intervals.  24 
Barb.  583;  14  Penn.  St.  Bep.  417;  1  Swabe  &  Trist,  239;  5  Bichards,  212;  3 
Brown's  Gh.  444;  GombavU  v.  Public  Adm'r,  4  Bradf.  226. 

Confirmed  drunkards,  competency  of. — As  to  the  competency  of  con< 
firmed  drunkards,  see  2  Teates,  38;  1  Dallas,  94;  22  WendeU,  526;  2  Green 
Gh.  604;  13  Smith,  9. 

The  win  of  an  habitual  drunkard  is  voidable,  not  void.  Peck  v.  Cory,  27 
K.  T.  9,  affirmingS.  G.;  38 Barb.  77;  LewisY.  Jones,  50 Barb.  645;  OardinerY. 
Gardiner,  34  N.  Y.  155;  7)/ler  v.  Oardiner,  35  N.  Y.  559,  592;  Doe  v.  Clark,  1 
Adams,  279;  S.  G.  3  Adams,  79;  S.  G.  5  Buss,  163. 

Insanity  at  time  other  thfua  that  of  making  will. — ^As  to  the  effect  of 
insanity  at  a  time  other  than  that  of  making  the  will,  see  MaUer  of  Taylor,  1 
Edm.  375. 

Eccentricities,  effect  o£ — As  to  the  effect  of  eccentricities  on  will,  see  3 
Gurteis,  678;  29  Eng.  L.  & 
Bradf.  446.. 


Hono- 

tnanfac 

Gomp«ti 


Page  278. 

12T1  oi  said  Code  is  repealed, 


(a)NoTB.— (Trom  OiTil  Code.)— Sec.  40.  After  hU  incapftcity  has  been  Judioially  deter- 
mioed,  a  person  of  nnBOnnd  mind  can  make  no  conveyance  or  other  contract,  nor  delegate 
any  power,  nor  waive  any  rigbt,  nntil  his  restoration  to  capacity  is  Jadlcially  determined. 
Bat  if  actnally  restored  to  capacity,  he  may  make  a  will,  though  his  restoration  is  not  thai 
determined. 


', 
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See  Taylor's  Med.  Jnr.  656,  657;  Flores  v.  Flores,  24  Ala.  241;  Jenckes  v. 
SmUhfield,  2  R.  I.  255;  Townsend  v.  Townsend,  7  Gill.  10;  Stanton  v.  Weather- 
toax,  16  Baib.  259;  Waring  v.  Waring,  6  Moore's  P.  C.  0.  341. 

Test  in  oases  of  insane  delusions.— A  testator  was  subject  to  two  dela- 
sions,  one  that  a  man  who  had  been  dead  for  some  years,  pursued  and  mo- 
lested him,  and  the  other  that  he  was  pursued  by  evil  spirits,  whom  he 
believed  to  be  visibly  present.  It  was  admitted  that  at  times  he  was  so  in- 
sane as  to  be  incapable  of  making  a  will:  Held,  that  the  existence  of  a  delu- 
sion  compatible  with  the  retention  of  the  general  powers  and  faculties  of  the 
mind,  will  not  be  sufficient  to  overthrow  the  will  unless  it  were  such  as  was 
calculated  to  influence  the  testator  in  making  it.  Banks  v.  GoodfeUoiCf  L.  B. 
(5  Q.  B.)  549. 

Delirium  tremens. — An  unequal  will  made  by  a  decedent  who  for  some 
time  before  her  death  had  been  subject  to  attacks  of  ddirium  tremens,  and  at 
the  time  of  making  the  will  was  under  delusions  likely  to  affect  her  testa- 
mentary provisions — rejected.     Waters  v.  CuUen,  2  Bradf .  Sur.  354. 

Monomania. — As  to  monomonia,  or  partial  insanity,  and  its  effects  on 
competency  of  testator,  see  13  Ves.  88;  5  Buss.  163;  16  Barb.  259;  J:  Add. 
279;  6  Ga.  324;  24  Ga.  640;  24  Ala.  241;  27  Conn.  192;  Doe  v.  Clark,  1 
Adams,  279;  S.  0.  3  Adams,  79;  S.  G.  5  Buss,  163. 

Insane  delusions. — See  further  as  to  insane  delusions,  American  Seamen^s 
Friends  Society  v.  Hopper,  33  N.  T.  619,  affirmiug  S.  C.  43  Barb.  625;  Gamble 
V.  Gamble,  39  Barb.  373;  see,  also,  Clarke  v.  Davis,  1  Bedf.  Sur.  249,  cited 
under  section  1270,  ante, 

Seo.  1272.     A  will  or  part  of  a  will  procured  to  be  made  wm  or  part 
by  duress,  menace,  fraud  or  undue  influence,  may  be  denied  cared  by 
probate;  and  a  revocation,  procured  by  the  same  means, 
may  be  declared  yoid. 

N.  Y.  C.  0.,  $544. 
See  1  Bedf.  on  Wills,  511  and'512,  and  cases  cited  there. 

WiU  admitted. — A  will  contested  as  having  been  procured  by  undue  in- 
fluence, was  admitted  to  probate  on  proof  of  the  origination  of  the  testa- 
mentary act  by  the  decedent,  its  subsequent  recognition,  and  the  conformity 
of  its  provisions  to  her  intentions  and  declaratioDS  indicated  to  disinterested 
parties.     Wlgktman  v.  Stoddard,  3  Bradf.  393. 

Incapacity,  inrbat  constitutes. — An  abnormal  condition  of  mind  is  never 
presumed  when  a  testator  makes  a  will,  unless  a  previous  aberration  be  shown 
of  such  a  nature  as  may  admit  of  a  presumption  of  recurring  unsoundness 
at  any  time.  Each  case,  as  to  incapacity,  is  to  a  great  extent  to  be  tested  by 
its  own  facts  and  circumstances.  Old  age,  failure  of  memory  and  habitual 
drunkenness  will  not  per  se  constitute  incapacity  to  make  a  will.  The  test 
of  capacity  is  that  the  testator's  mind  and  memory  were  sufficiently  sound  to 
enable  him  to  know  and  understand  the  business  in  which  he  was  engaged 
at  the  time  he  executed  his  will.  Weakness  alone  will  not  invalidate  a  will, 
if  there  be  mind  and  memory  enough  to  understand  the  subject  in  hand  and 
to  direct  the  disposition  of  the  property  intelligently.  The  test  of  this  is  to 
be  of  the  time  when  the  will  is  made,  including  some  latitude  of  proof  before 
and  immediately,  as  distinguished  from  remotely,  after.    Undue  influence 
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may  be  either  through  threats  or  frand,  and  must  destroy  the  free  agency  of 
the  testator  at  the  time  when  the  instrument  is  made.  Declarations  as  to  the 
incapacity  of  the  testator  by  a  party  sustaining  the  will,  were  properly  re- 
jected, when  the  offer  was  made  without  limitation  as  to  time,  place  and  cir- 
oumstances  of  making  them.  Proof  is  admissible  to  rebut  a  material  pre- 
sumption. As  a  general  proposition  less  capacity  is  sufficient  to  make  a  ralid 
will  than  to  transact  ordinary  business.  Thompson  t.  Kyner,  24  P.  F.  Smith's 
(Penn.)  Bep.  331. 

The  will  of  a  competent  testator  stands  as  the  reason  for  the  act,  and  re- 
quires no  other  evidence  to  support  it  than  proof  of  due  execution  according 
to  the  ceremonies  prescribed  by  law.  Deiafield  t.  Parish,  1  Bedf.  Sur. 
Bep.  1. 

RelatioDS  of  confidence  and  influence. — Profiting  by  wiU.-^But  a 
different  degree  and  class  of  proof  are  required  whtsre  the  will  has  been  made 
by  the  intervention  of  one  profiting  by  its  provisions,  and  occupying  rela- 
tions of  confidence  and  infiuence,  towards  a  testator  of  weak  or  doubtful 
capacity.  For  example,  where  the  parties  are  in  the  relation  of  guardian  and 
ward,  principal  and  agent,  trustee  and  cestui  que  iruslt  attorney  and  client, 
the  court-is  exact  and  scrutinizing  in  its  requisition  of  the  plainest  evidence 
of  volition  and  capacity.  ¥^ere  such  relations  of  confidence  exist,  and  the 
party  frames  the  instrument  for  his  own  advantage  and  benefit,  every  pre- 
sumption arises  against  the  transaction.  In  such  a  case  it  is  not  necessaiy 
to  prove  fraud  and  circumvention,  but  the  proponent  mu&t  remove  the  sus- 
picion by  clear  and  satisfactory  proof.  The  principle  involved  in  this  rule 
must  be  considered  as  relating  rather  to  the  quantum  of  evidence  required  in 
such  cases,  than  to  an  actual  conclusion  of  fraud  in  fact.    Ibid. 

What  evidence  nece8sar>'. — And,  in  its  application,  it  requires  from  the 
proponent  evidence  outside  of  the  document  itself  that  the  contents  were 
understood  by  the  decedent,  and  were  conformable  to  his  real  wishes;  that 
the  act  was  the  result  of  free  volition,  the  actual  will  {voluntas  ipsa)  of  a 
competent  mind;  and  if  from  any  cause  such  proof  fail,  probate  must  be 
denied.    Ibid. 

Where  the  testator  made  with  due  deliberation,  and  legal  advice,  his  will, 
in  the  year  1843,  whereby,  after  providing  for  his  wife,  and  making  other 
legacies,  he  made  his  two  brothers  residuary  legatees,  the  residue  at  the  time 
being  small;  and  subsequently  in  1819,  when  such  residue  had  increased 
very  largely,  and  he  had  made  no  change  in  the  will,  was  seized  with  apo- 
plexy, and  after  a  partial  recovery,  and  the  exhibition  of  some  degree  of  in- 
telligence, he  made  a  codicil  in  favor  of  his  wife,  proved  to  have  been  con- 
formable in  a  measure,  to  intentionB  expressed  previous  to  his  illness;  Hdd, 
that  such  codicil  should  be  admitted  to  probate.    Ibid. 

Subsequent  codicils  while  mind  enfeebled. — Held,  also,  in  respect  to 
subsequent  codicils,  not  supported  by  any  extrinsic  evidence  of  intention 
prior  to  his  illness,  which  were  made  in  favor  of  his  wife  while  he  was  in  her 
charge,  his  faculties  were  enfeebled  and  impaired,  and  his  power  of  commu- 
nication and  mental  manifestation,  greatly  affected,  that  the  proof  in  support 
of  such  codicils  was  deficient,  and  they  should  be  denied  probate.    Ibid, 

"What  evidence  may  be  admitted,  or  is  necessary. — Undue  infiuence 
in  procuring  a  will  may  not  only  be  proved  by  direct  evidence  of  importunity, 
or  the  practice  of  arts  upon  the  decedent,  but  may  be  presumed  from  facts; 
which  throws  upon  the  party  propounding  it  for  probate,  the  burden  of 
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establishing  free  agency  and  understanding  of  the  contents  of  the  instm- 
ment.    In  re  Welsh,  1  Bedf.  Bar.  Bep,  238. 

Proof  of  prior  intentions  corresponding  with  the  contents  of  a  will,  or 
complete  recognition  of  every  part  of  it  as  the  free  act  of  the  decedent  is 
indispensable  in  every  case  of  diminished  mental  power,  accompanied  by 
snspicioQs  circnmstanced  as  to  the  origination  and  execution  of  the  instra- 
ment.  Mere  acknowledgment  of  the  will  is  not  snificient;  it  must  appear 
to  be  the  result  of  the  decedent's  own  sn^estionsi  freed  from  any  inflnence. 
Ibid. 

The  rector  of  a  church  which  is  residuary  legatee  in  a  will,  who  has  the 
nomination  to  two  scholarships  created  by  it  in  a  theological  seminary,  who 
procured  the  will  to  be  drawn  was  named  therein  as  sole  executor  thereof, 
and  superintended  its  execution,  is  a  person  so  benefited  as  to  require  an 
investigation  as  to  its  spontaneous  character.  Such  an  interest,  under  the 
common  law,  only  makes  a  legacy  presumptively  void,  although  under  the 
civil  law  it  was  absolutely  void.    Ibid, 

The  relation  of  spiritual  adviser,  where  the  person  holding  it  procures  a 
will  to  be  drawn,  and  superintends  its  execution,  by  which  a  church  in 
which  he  is  interested  is  benefited,  raises  enough  of  a  presumption  of  undue 
influence  to  require  proof  of  spontaneity  or  volition  to  repel  it.    Ibid, 

Part  of  a  will  may  be  refused  probate  in  consequence  of  undue*  influence 
in  regard  to  it,  and  the  residue  admitted.  The  same  rule  prevails  as  in  case 
of  incompetency  or  fraud  as  to  such  part.    Ibid. 

"Where  suspicions  of  undue  influence  are  created  by  reason  of  the  advanced- 
age,  blindnesi,  and  imbefdlity  of  the  testator:  Heldj  that  a  presumption  is 
raised  against  the  will,  which  requires  that  they  be  removed  by  clear  and 
satisfactory  evidence,  beyond  the  mere  fact  of  the  existence  of  the  will,  and 
the  capability  of  the  testator;  Ileld^  further,  that  such  presumption  is  satis- 
factorily removed  by  proof  of  the  instructions  given  by  the  tfstator  in  regard 
to  the  drawing  of  his  will;  that  the  same  was  carefully  read  and  explained  to 
him  at  the  time  of  its  execution,  and  that  he  subsequently  declared  every- 
thing was  arranged  to  his  satisfaction.  Turhune  v.  Brookfield,  1  Bedf.  Sur. 
Bep.  220. 

The  influence  to  vitiate  an  act,  must  amount  to  force  and  coercion  destroy- 
ing free  agency.  It  must  not  be  the  influence  of  affection  and  attachment, 
nor  the  desire  of  gratifying  the  wishes  of  another.  The  proof  must  be  that 
the  act  was  obtained  by  coercion;  by  importunity  that  could  not  be  resisted; 
that  it  was  done  merely  for  the  sake  of  peace,  so  that  the  motive  was  tanta- 
mount to  force  and  fear.  The  natural  influence  of  a  wife  arising  from  her 
relations  with  the  testator,  without  proofs  of  any  specific  acts,  will  not 
amount  to  such  coercion.    Clarke  v.  Davis,  1  Bedf.  Sur.  Bep.  249. 

The  testator  was  aged,  and  his  mental  capacity  greatly  impaired  by  habitual 
intemperance.  In  the  presence  of  his  wife,  he  directed  that  his  will,  drawn 
according  to  former  instructions,  should  be  changed;  'Uhat  he  wanted  to 
satisfy  his  wife,  and  it  must  be  drawn  as  she  desired  it."  The  wife  then 
gave  directions  as  to  the  particular  disposition  of  property,  especially  that 
two  thirds,  instead  of  one  half,  should  go  to  her.  It  appeared  that  the  wife 
had  for  some  time  directed  the  intentions,  and  controlled  the  acts  of  the 
testator:  Htld,  that  probate  must  be  denied.  Julke,  v.  Adam,  1  Bedf.  Sur. 
Bep.  454. 

A  will  rejected  for  incapacity  and  undue  influence,  where  it  was  probably 
the  will,  not  of  the  decedent,  but  of  his  advisers,  it  being  made  under  cir- 
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cnmstanoes,  depriying  the  trangactioii  of  openness  and  pnblicitj,  and  being 
in  its  terms,  in  clear  opposition  to  the  opinions  and  prejudices  of  a  lifetime. 
WUl  of  Langton,  1  Tnoker's  8nr.  Bep.  301. 

Undue  infliieiicey  what  is. — Some  influence  or  coaxing,  a  little  persuasion 
is  not  fatal.  It  must  be  ocer  importunity,  such  pressure  as  the  testator  is  too 
weak  to  resist.  If  it  is  evidently  some  other  person's  will,  and  not  the  testator's, 
it  is  invalid.  If  the  wiU  of  another  becomes  the  dominant  controlling  power, 
the  instrument  is  not  the  will  of  the  testator.  But  each  case  must  depend  on 
its  own  circumstances.  See  18  Eng.  L.  &  £q.  376;  1  Cox  Ch.  Cas.  355;  1 
Bedf.  on  Wills,  524;  2  Day,  12;  19  Ind.  72;  5  Gills.  ^  Johns.  302;  4  Qreenl. 
(Me.)  220;  23  Penn.  St.  Bep.  375;  VanGuyshingy.  Van  Euren,  35  N.  T. 
70;  Vorhees  v.  Vorhees,  39  N.  Y.  463,  affirming  S.  C.  sub  nam,;  Voorhis  v. 
Voorhis,  50  Barb.  117;  35  N.  Y.  559;  34  N.  Y.  162;  41  Penn.  312;  2  Zabr. 
117. 

Will  not  be  Inferred  from  opportunity  or  interest. — Undue  influence 
will  not  be  inferred  from  opportunity  or  interest.  34  N.  Y.  991;  Seguire  y. 
8eguirt,  40  N.  Y.  (Keyes)  663;  S.  0.  35  How.  Pr.  336. 

Bnrden  of  proof. — ^The  burden  of  proof  as  to  undue  influence  rests  upon 
those  who  contest  the  will,  but  the  question  is  a  close  one.  Eau  v.  /Snyder, 
46  Barb.  230;  99  Mass.  79;  35  N.  Y.  559;  6  House  of  Lord  Cas.  49. 

DeclalUtions  of  testator. — The  declarations  of  a  testator  that  he  had 
been  over  persuaded  to  make  his  will,  are  not  competent  evidence  of  ihatfacL, 
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p~  1273.    A  married  woman  may  dispose  of  all  her  sepa- 

^""^  rate  estate  by  will,  without  the  consent  of  her  husband, 

and  may  alter  or  revoke  the  will  in  like  manner  as  if 

she  were  single.     Her  will  must  be  executed  and  proved 

in  like  manner  as  other  wills. 

8ee  cases  cited  under  next  section. 

In  the  case  of  the  will  of  a  married  woman,  it  is  the  duty  of  the  surrogate 
on  proof  of  due  execution,  to  admit  the  will  to  probate,  leaving  the  question 
as  to  what  passes  under  the  instrument,  for  future  construction.  WdUrs  v. 
CuUen,  2  Brad.  354. 

(a)NoTB. — (From  OItII  Code.)— Bso.  163.  All  property  of  the  wife  owned  by  her  before 
muTiage,  and  that  acquired  afterwards  by  gift,  bequest,  devise,  or  desomt,  with  the  rents, 
issues  and  profits  thereof,  is  her  separate  property.  The  wife  mfty,  without  the  consent  of 
her  husband,  convey  her  separate  property. 

8so.  163.  All  property  owned  by  the  husband  before  marriage  and  that  acquired  after- 
ward by  gift,  bequest,  devise,  or  descent,  with  the  rents,  issues  and  profits  thereof,  is  his 
separate  property. 

Bec.  164.  All  other  property  acquired  after  marriage,  by  either  husband  or  wife,  or  both, 
is  community  property. 

Sbo.  172.  The  husband  has  the  management  and  control  of  the  community  property 
with  the  like  absolute  power  of  disposition  (other  than  testamentary),  as  he  has  of  his 
separate  estate.  (As  to  the  inability  of  the  husband  to  deprive  the  wife  of  her  moiety  of 
the  common  property  by  deyis(-,  see  cases  cited  under  next  section  in  text.) 

Bxo.  173.  No  estate  is  allowed  the  husband  as  tenant  by  courtesy  upon  the  desih  of 
lii{i  wife,  nor  Is  any  estate  in  dower  allowed  to  the  wife  npon  the  death  of  her  husband. 


i\ 
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The  statutes  of  this  State  regnlating  the  powers  of  married  women  oyer 
their  separate  estate,  only  apply  to  oases  where  the  separate  estate  was  ac- 
quired in  this  State,  and  they  neither  enlarge  nor  restrict  the  rights  of 
/emes  eof'ert  oyer  property  acquired  by  them  in  any  other  jurisdiction. 
Block  y.  Cross  and  Wife,  7  George,  (Miss.)  549. 

The  power  of  disposition  of  a  feme  covert  oyer  her  separate  estate,  ac- 
quired in  another  State,  is  regulated  by  the  law  of  the  State  in  which  the 
acquisition  was  made,  and  she  may  exercise  such  power  in  this  State  after 
her  remoyal  hither.    Ibid. 

Sec.  1274.    Eyery  estate  and  interest  in  real  or  personal  whct  may 
property,  to  which  heirs,  hnsband,  widow  or  next  of  kin 
might  succeed,  may  be  disposed  of  by  will,  except  as  other- 
wise provided  in  sections  1401  and  1402. 

N.  Y.  C.  C,  $545— modified. 

In  this  State  there  is  no  limitation  upon  the  power  of  disposition  by  will. 
Norris  y.  Earri%  15  Cal.  226. 

Specifio  beqneat. — A  specific  bequest  of  personal  property  is  the  be- 
quest of  a  particular  thing  or  money  specified  and  distinguished  from  all 
others  of  the  same  kind,  as  of  a  house,  or  money  in  purse.  Estate  of  Wood" 
worth,  31  Cal.  595. 

A  bequest  of  "all  my  personal  estate,"  without  making  any  particular 
specifications,  is  not  a  specific  bequest,  and  under  the  common  law  such  be- 
quest would  not  discharge  the  personalty  from  being  applied  to  the  judg- 
ment of  the  debt.    Ibid. 

Though  the  testator  has  not  the  powor  to  dispose  of  the  property  of 
another  person  by  his  will,  still  if  he  undertakes  so  to  do,  and  such  person 
accepts  a  bequest  or  deyise  under  the  will,  such  acceptance  is  a  confirmation 
of  the  testamentary  dispositions  of  the  testator.  Morrison  y.  Bowmanf  29 
Cal.  337. 

Wife's  half  of  oommon  property,  not  devisable  by  husband.— If  the 
husband  by  his  will  undertakes  to  dispose  of  the  wife's  half  of  the  common 
property,  as  well  as  his  own,  to  her  and  others,  and  she  elects  to  accept  the 
benefits  intended  and  provided  for  her  by  the  will,  she  thereby  becomes 
diyested  of  her  title  in  and  to  the  undivided  half  of  the  common  property, 
provided,  an  assertion  of  her  community  right  and  interest  would  necessarily 
defeat  the  objects  of  the  will.    Ibid, 

If,  by  a  just  construction  of  the  will,  it  appears  that  the  testator  did  not 
intend  to  dispose  of  his  wife's  share  of  the  common  property,  her  accept- 
ance of  a  bequest  or  devise  under  the  will,  will  not  operate  as  an  election  to 
relinquish  her  right  to  one  half  of  the  comuion  property.    Ibid. 

The  bequest  was  to  Susan,  the  testator's  wife,  of  all  the  residue  of  his 
property  after  payo^ent  of  his  debts,  for  her  natural  life,  etc.  The  entire 
estate  was  community  property:  Held,  that  the  devise  applied  only  to  that 
moiety  within  testator's  testamentary  power,  and  the  wife  would  take  one 
moiety  in  fee,  and  a  life  estate  in  the.  other  moiety.     Estate  of  SUvey,  Octo-  ^ 

ber  Term,  1871;  Pap.  Law  Aep.,  vol.  III.  p.  39. 

The  court  cannot  by  decree  make  her  eTect  to  take  the  entire  estate  for 
Hfe,  remainder  over,  etc.,  or  only  one  moiety  in  fee.  The  principle  that  one 
who  takes  under  a  wiU  cannot  afterwards  dispute  its  validity,  does  not  apply. 
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for  decedent  had  no.  anthority  to  dispose  of  bat  one  half  of  the  property,  and 
the  tnfe  withdrawing  her  share  from  the  liabilities  of  law,  etc.,  is  not  dispat- 
ing  the  will.    IHd, 

See,  also,  Norris  t.  Harris,  15  Cal.226;  Bhix  ▼.  Bwdwry,  4  Bro.  0.  Cas.24; 
FuUtr  v.  Yales,  8  Paige,  328:  Ranford  ▼.  Jackson,  10  Paige,  266;  BhU  y. 
tHwrdi,  5  Hall.  207;  8.  G.  2  Denio,  430;  Iheall  v,  TheaU,  7  La.B.  226;  Orai- 
ion  ▼.  Howard,  1  Swanst.  420;  1  Jarm.  ou  Wills,  385;  Btory  £q.  Jnr.  $  1705, 
€t  seq.;  4  Kent's  Com.  58;  2  Bedf.  on  Wills,  737,  etseg.;  Wigram  on  Wills  (2d 
Am.  Ed.)  95;  0*Hara,  on  constructions  of  Wills,  249;  and  notes  and  authorities 
cited  in  said  text  books,  for  full  expositions  of  the  doctrines  of  election. 

The  taking  of  a  legacy  by  the  wife  under  the  will  of  the  husband,  will  not 
prevent  her  from  conteating  the  validity  of  the  will,  so  far  as  it  disposes  of 
her  half  interest  in  the  property  to  others.  She  is  entitled  to  her  own  Khare 
of  the  comon  property  and  to  the  legacy  out  of  the  share  of  the  husband. 
J^eard  v.  Knox,  5  Cal.  252. 

Under  the  eleventh  section  of  the  act  of  1850,  defining  the  rights  of  hus- 
band and  wife,  which  reads:  "Upon  the  dissolution  of  the  community  by 
the  death  of  either  husband  or  wife,  one  half  of  the  common  property  shall 
go  to  the  survivor  and  the  other  half  to  the  descendants  of  the  deceased  hus- 
band or  wife,  subject  to  the  payment  of  the  debts  of  the  deceased;  one  half 
of  the  common  property  goes,  on  the  death  of  the  husband,  absolutely  to  the 
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1275.    A  testamentary  diBposition  may  be  made  to 
wh.  any  person  capable  by  law  of  taking  the  property  so  dis- 

posed of,  except  corporations  other  than  those  formed 
for  scientific,  literary,  or  solely  educational  purposes, 
can  not  take  under  a  will,  unless  expressly  authorized 
by  statute.  Effect  immediately.  [Approved  January 
29th,  1874.] 

wiitteo  f^fso.     iz/0.     ^go.;     JiiVery  will,  otner  xnsn  a  uuncupuuYo 

be  ex««T«£  will,  must  be  in  writing,  and  every  will  other  than  an 
olographic  will,  and  a  nuncupative  will,  must  be  executed 
and  attested  as  follows : 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  testa- 
tor himself,  or  some  person,  in  his  presence  and  by  his  di- 
rection, must  subscribe  his  name  thereto; 

(a)KoTB. — (I^m  Civil  Oode.)^-SBG,  724.    An  accumulation  of  die  income  of  property, 
for  tbe  benefit  of  one  or  more  persons,  may  be  directed  by  any  will  or  traxufer  in  writing 
enfflcient  to  paes  the  property  out  of  which  the  fund  is  to  arise,  as  follows: 
j^  1.  It  such  accumulation  is  directed  to  commence  on  the  creation  of  the  Interest  out  of 

which  the  income  is  to  arise,  it  must  bs  made  for  the  benefit  of  one  or  more  minors  than 
in  being,  and  terminate  at  the  expiratidh  of  their  minority;  or, 

Q.  If  such  accumulation  is  directed  to  oommenoe  at  any  time  subsequent  to  tlie  creation 
of  the  interest  out  of  which  the  income  is  to  arise,  it  must  commence  within  the  time  in 
this  title  permitted  for  the  vesting  of  future  interests,  and  during  the  minority  of  the 
beneficiaries,  and  terminate  at  the  expiration  of  luch  minority. 
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2.  The  subscription  must  be  made  in  the  presence  of 
each  of  the  attesting  witnesses,  or  be  acknowledged  by 
the  testator  to  them,  to  have  been  made  by  him  or  by  his 
authority; 

3.  The  testator  must,  at  the  titne  of  subscribing  or  ac- 
knowledging the  same,  declare  to  the  attesting  witnesses 
that  the  instrument  is  his  will;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom 
must  sign  his  name  as  a  witness  at  the  end  of  the  will,  at 
the  testator's  request  and  in  his  presence. 

N.  Y.  C.  C,  $550;  Statutes  of  1850,  p.  177,  $3. 
See  sections  1307  and  1308,  ante,  and  cases  dted  there. 

WiU,  what  is.— The  following  instrnment:  "I  wish  fire  thousand  dollars 
to  go  to  John  C.  Cole  in  the  event  of  my  dying  intestate,  and  the  balance  of 
my  property  to  go  to  Bobert  Beatty,  to  be  diBposed  of  by  him  as  his  judg- 
ment may  dictate,"  if  properly  executed  and  witnessed,  is  testamentary  in 
its  character  and  is  a  will.    Est,  of  Wood,  36  Cal.  75. 

A  will  leaving  property  "  to  be  distributed  as  the  law  of  distribution  would 
decide  it,"  is  good.    Lucas  r.  Parsons,  24  Ga.  713. 

Two  sisters,  Jinoey  and  Patsey,  executed  a  joint  instrument  as  follows: 
"  Enow  aU  men  that  we,  Jinoey  and  Patsey,  do  covenant  and  agree,  that  lor 
the  love  we  bear  each  other,  whichever  may  be  the  longest  lived,  shall  be  the 
heir  of  the  other:"  £e{d,  that  the  instrument  was  a  wiU.  JEvansY,  Smithy 
28  Ga.  98. 

Proof  of  sfgnatorea  of  witness.— The  sections  of  the  statute  providing 
that,  when  the  witnesses  are  dead,*  insane,  out  of  the  State,  or  incompetent 
to  testify,  proof  of  their  signatures  may  be  taken,  are  only  directory,  and  do 
^ot  forbid  a  resort  to  that  class  of  testimony  in  other  cases,  when  necessary 
for  the  ascertaizmient  of  truth.    Peet>les  v.  Case,  2  Bradf.  226. 

Having  attained  jorisdiction  of  the  subject  matter,  the  surrogate,  where 
the  course  of  proceedings  is  not  prescribed  by  statute,  must  dispose  of  it  ac- 
cording to  the  established  rules  of  evidence.    Ibid, 

Where  a  subscribing  witness  made  her  mark  opposite  her  name  written  by 
the  other  witness,  and  she  "  acknowledged  it  to  be  her  mark  and  signature:" 
Eeld,  that  the  mode  of  attestation  was  a  sufficient  compUanoe  with  the  statute 
requiring  the  witness  to  **  sign  his  name."    Meehan  v.  Bovrke,  2  Brad.  285. 

The  condition  and  position  of  the  testator  when  his  will  is  attested,  in 
reference  to  the  act  of  signing  by  the  witnesses,  and  their  locality  when 
signing,  must  be  such  that  he  has  knowledge  of  what  is  going  forward,  and 
is  mentally  observant  of  the  specific  act  in  progress,  and— unless  he  is 
blind— the  signing  of  the  witnesses  must  occur,  where  the  testator,  as  he  is 
then  circumstanced,  may  see  them  sign,  if  he  chooses  to  do -so.  Aiken  t. 
Weckerly,  19  Mich.  129. 

The  mere  circumstance  of  calling  in  witnesses  to  sign  a  paper,  without 
giving  them  any  explanation  of  the  instrnment  they  were  signing,  did  not 
amount  to  an  acknowledgment  of  his  signature.  BeoU  v.  Otorge,  4  Moore's 
Priv.  0.  365. 
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The  fact  that  a  will  was  begun  on  one  day  and  finished  aeyeral  days  after- 
wards, is,  it  Menu,  no  gronnd  for  invalidating  the  will  under  the  Mexican 
law.    Casito  y.  Castro,  6  Cal.  158. 

The  strictness  of  the  rules  of  the  civil  law  requiring  five,  or  at  least  three, 
witnesses  to  a  will,  was  relaxed  expressly  in  favor  of  remote  districts;  and  by 
the  customs  of  California,  under  the  Mexican  rule,  which  have  the  force  of 
law,  two  witnesses  were  sufficient  to  a  will.    Ibid. 

A  will  is  regarded  by  the  courts  of  England  and  the  United  States  as  a 
conveyance,  and  takes  effect  as  a  deed  on  proof  of  its  execution,  unless  there 
be  some  express  statute  requiring  it  to  be  probated.  Ibid.  Opinion  at  p. 
161;  see,  however,  CarperUier  v.  Oardiner,  29  Cal.  160,  cited  under  this  sec- 
tion, post, 

A  ^ill  was  read  over  to  the  testatrix,  and  signed  by  three  attesting  wit- 
nesses, but  not  by  her.  The  next  day  she  signed  it  in  presence  of  two  of 
these  witnesses,  and  a  third  person.  The  latter  signed  as  a  witness,  the 
other  two  acknowledged  and  adopted  their  previous  signatures  in  presence 
of  the  testatrix:  Udd,  that  the  attestation  was  not  sufficient.  Ih^ffii  v.  Con' 
don,  40  Ga.  206. 

Requirements  of  statute.— Will,  how  execnted. — The  statute  does 
not  require  a  will  to  be  read  to  the  testator  in  presence  of  the  witnesses, 
though  it  is  proper  to  do  so  when  the  testator  is  blind  or  cannot  read.  Meek 
V.  Perry,  7  George,  (Miss.)  190. 

Besides  mere  formal  proof  of  execution,  something  more  is  necessary  to 
establish  the  validity  of  a  will,  when  from  the  infirmities  of  the  testator,  his 
impaired  capacity,  or  the  circumstances  attending  the  transaction,  the  usual 
inference  cannot  be  drawn  from  the  formal  execution.  Additional  evidence 
is  required  that  his  mind  accompanied  the  will,  and  that  he  was  cognizant 
of  its  provisions.  This  may  be  established  by  the  subscribing  witnesses,  or 
evidence  aliunde.    Ibid. 

It  is  not  essential  that  both  witnesses  should  prove  that  the  provisions  of 
the  statute,  as  to  the  mode  of  execution,  were  complied  with.  Where  one 
witness  testified  clearly  to  their  performance,  and  the  recollection  of  the 
other  was  vague  and  indistinct:  Eeld,  that  the  proof  of  execution  was  suffi- 
cient.   Ibid. 

Where  attestation  was  made  by  one  witness  signing  his  own  name,  and 
holding  and  guiding  the  hand  of  a  second  witness  while  the  name  of  the 
latter  was  signed:  Held,  that  the  execution  was  valid.  Campbell  v.  Logan,  2 
Brad.  90. 

The  testatrix  requested  her  will  to  be  altered  in  the  presence  of  witnesses; 
it  was  altered,  read  aloud  and  executed :  Held,  that  there  was  sufficient  evi- 
dence of  testamentary  declaration.    IMd, 

Proof  of  will. — Where  the  subscribing  witnesses  corruptly  deny  the  execu- 
tion and  a  fortiori,  when  they  are  mistaken,  the  proof  of  the  will  may  be 
supplied  from  other  sources.    Peebles  v.  Case,  2  Brad.  226. 

The  proof  of  a  will  abides  by  the  same  rules  of  evidence  as  prevail  in  all 
other  judicial  investigations.  The  question  for  the  court  is  the /adum  of  the 
instrument,  and  that  may  be  proved  in  the  very  teeth  of  the  subscribing  wit- 
nesses. As  to  the  effect,  nature  and  character  of  their  testimony,  the  sub- 
scribing witnesses  stand  on  the  same  ground  as  other  witnesses  on  the 
subject  of  contradiction;  and  i^  untruth,  mistake  or  want  of  recollection  be 
alleged,  it  is  not  only  competent  to  prove  it,  but  on  its  being  proven,  and  the 
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judge  being  satisfied  of  the  validity  of  the  mil,  decree  of  probate  should  fol- 
low.   Ibid, 

Attaatation  clause. — ^A  testamentary  declaration  may  be  proved,  although 
the  testalum  clause  does  not  recite  one  to  have  been  made.  The  statute  does 
not  require  an  attestation  clause,  and  the  only  question  on  the  probate,  as 
to  the  form  of  execution,  is,  whether  in  fact  all  the  proper  ceremonies  were 
performed.    Laycrafi  y.  Simmons^  3  Brad.  35. 

It  is  sufficient  that  the  testamentary  declaration  be  made  at  the  time,  or 
on  the  occasion  of  signing  the  will,  and  as  part  of  the  ceremony.    1  hid. 

Declaration,  what. — A  declaration  is  an  open  act  or  manifest  significa- 
tion or  assertion,  or  assent  by  words  or  signs,  and  it  must  be  made  to  appear 
by  unequivocal  circumstances,  so  that  the  testamentary  character  of  the 
instrument  is  shown  to  have  been  communicated  by  the  testator  to  the  wit- 
nesses.   Ex  parte  Beers,  2  Brad.  163. 

Testamentary  decleuratlons,  what  evidence  of.— The  reading  of  the  will 
in  the  presence  of  the  testator  and  the  subscribing  witnesses,  and  its  sub- 
scription by  all  the  parties  in  the  presence  of  each  other,  is  ordinarily  suffi- 
cient evidence  of  a  testamentary  declaration,  and  of  a  request  to  the  wit- 
nesses to  attest  the  instrument.  The  minds  of  the  parties  meet  on  the 
essential  points  through  the  medium  of  the  reading,  and  acquiesce  or  consent 
to  the  attestation.  No  particular  form  is  requisite  in  these  respects,  except 
that  the  testator  shall  communicate  to  the  witnesses  that  it  is  his  will,  and 
he  desires  them  to  attest  it.  This  can  be  done  by  reading  and  other  acts, 
performed  by  a  third  person,  provided  an  intelligent  assent  on  the  part  of 
the  testator  be  shown.    Moore  v.  Moore,  2  Brad.  261. 

A  request  to  sign  as  witnesses  may  be  communicated  by  signs,  or  may  be 
implied  from  the  acts  of  the  parties.  When  all  the  circumstances  show  the 
design  of  the  testator  to  execute  his  will;  his  knowledge  of  the  character  of 
the  instrument,  and  the  purpose  for  which  the  witnesses  attend;  his  signing 
the  instrument,  and  acknowledging  it  to  be  his  will;  his  observing  the  wit- 
nesses sign,  and  then  taking  the  executed  paper  into  his  own  possession 
without  objection  or  comment,  sufficiently  establish  and  imply  a  request  to 
the  attesting  witnesses  to  join  in  the  necessary  formalities.  A  will  contested 
for  alleged  want  of  capacity,  and  for  undue  influence,  admitted  to  probate. 
Hutchings  v.  Cochran,  2  Brad.  295. 

The  testamentary  declaration  is  essential  to  due  execution.  It  must  be 
made  at  the  time,  be  open  and  manifest.  The  testator  must  declare  the 
instrument  to  be  his  will ;  and  it  is  not  sufficient  for  the  witnesses  to  conjec- 
ture the  character  of  the  instrument.     Wilson  v.  HeUerick,  2  Brad.  427. 

The  testator  wrote  his  will  in  the  presence  of  the  attesting  witnesses  on 
one  side  of  a  piece  of  paper,  and  though  there  was  a  considerable  space  left 
blank  at  the  bottom  of  the  page  he  wrote  the  attestation  clause  at  the  back 
and  the  attesting  witnesses  signed  there.  There  was  no  other  signature  of 
the  testator,  but  that  contained  in  the  attesting  clause :  Held,  to  be  a  sufficient 
execution.  In  the  Goods  of  Archer,  Court  of  Probate,  England,  per  Iiord 
Penzance;  Pac.  Law.  Bep.,  vol.  Ill,  p.  4. 

The  case  of  In  the  Goods  of  Hammond,  3  Sw.  &  Tr.  90;  S.  0.  8  L.  J.  Bep. 
(N.  S.)  516,  cited  and  commented  on.    Ibid. 

A  testator,  after  signing  his  will  and  before  the  attesting  witnesses  had 
signed,  wrote  a  clause  partly  above  and  partly  by  the  side  of  his  own  signa- 
ture changing  his  wife's  interest  and  made  no  fresh  acknowledgment  before 
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the  witnesses  signed.    The  oonrt  excluded  the  olaose  from  probate.    Goods 
of  Arthur,  lUd. 

Attestattoo  of  will. — ^Preramptioii  from  lapse  of  time.— -Where  a  will 
appears,  on  its  face,  to  haTe  been  dnly  executed  and  published  as  a  last  will 
and  testament,  in  the  presence  of  three  witnesses,  and  after  a  lapse  of  thirty* 
five  years,  the  witnesses  being  dead,  their  signatures  and  that  of  the  testator 
are  proved,  and  other  facts  appe&r,  indicating  care  and  circumspection  at* 
tendont  upon  the  execution  of  the  paper:  Held,  that  it  will  be  presumed  that 
all  the  other  formalities  required  by  law,  for  the  attestation  of  a  valid  wiQ, 
were  complied  with,    ifoore  v.  Oriewold,  1  Bedf.  Sur.  Bep.  388. 

Mode  of  eatecutioii. — Where  one  of  the  subscribing  witnesses,  in  the 
presence  of  the  other,  asked  the  testator  if  the  name  at  the  end  of  the  in- 
strument (pointing  to  it),  was  his  signature,  and  the  testator  replied  that  it 
was:  Held,  sufficient  as  a  subscription  in  the  presence  of  both  witnesses. 
Van  Hoo8er  v.  Van  Hooser,  1  Bedf.  Sur.  Bep.  365. 

The  desk  whereat  the  testator  and  one  of  the  subscribing  witnesses  sat 
when  the  testator  subscribed  the  will,  and  the  witness  signed,  was  separated 
from  the  desks  where  the  two  other  witnesses  sat  by  a  brick  wall  or  column, 
four  feet  broad;  but  it  did  not  appear  that  their  positions  rendered  their  see- 
ing the  testator  impossible,  or  that  the  two  compartments  were  considered  ss 
separate  offices.  The  witness  who  had  already  subscribed,  requested  the  two 
other  witnesses  to  witness  the  will  at  the  request  and  in  the  hearing  of  the 
testator,  in  the  words:  "Mr.  Oilman  (the  testator)  requests  you  to  witness 
his  will."  The  instrument  (already  signed  by  the  testator,  and  attested  by 
one  of  the  witnesses)  was  then  signed  by  the  two  other  witnesses,  in  the 
presence  of,  but  without  any  further  request  by,  the  testator:  Held,  that  the 
witnesses  all  signed  substantially  in  the  presence  of  each  other,  and  in  the 
presence  of  the  testator,  within  the  meaning  of  the  statute.  That  the  intent 
to  execute  his  last  will  was  thereby  published  and  declared,  and  was  also 
acknowledged  by  the  testator,  and  the  witnesses  were  by  him  requested  to 
become  attesting  witnesses.    Oilman  v.  Oilman,  1  Bedf.  Sur.  Bep.  354. 

The  will  and  the  codicil  were  written  on  one  side  of  the  page  of  seveitl 
sheets,  which  were  folded  and  tied  together  in  the  form  of  a  book,  leaving 
alternate  pages  blank.  The  codicil  following  the  will  ended  at  the  bottom  of 
a  page,  where  the  testator  signed  his  name,  leaving  no  room  for  the  attesta- 
tion clause  and  signature  of  the  witnesses.  To  carry  out  the  method  of 
writing  only  on  one  side  of  each  sheet,  the  attestation  clause  and  subscrip- 
tion of  the  witnesses  were  written  on  the  second  page  after  the  testator's 
signature,  leaving  an  entire  blank  page  between  them:  Held,  that  this  was  a 
subscription  at  the  end  within  the  meaning  of  the  statute.  An  instrument  is 
signed  at  the  end  when  nothing  intervenes  between  the  instrument  and  the 
subscription.    Ibid. 

Proof  uncontradicted  by  one  of  two  subscribing  witnesses,  that  the  testator 
subscribed  his  name  in  the  presence  of  both,  the  other  witness  being  unaUe 
to  recollect  the  fact:  Hdd,  sufficient  to  establish  the  subscription  of  the  tes- 
tator.   Sunny.  Case,  1  Bedf.  Sur.  Bep.  307. 

The  statute  does  not  confine  the  publication  of  a  will  to  any  prescribed 
words  or  forms  of  speech.  The  expression,  if  it  convey  the  proper  meaning 
may  bo  made  orally,  or  in  writing,  or  by  signs>  where  there  is  occasion  to  use 
them,  provided  that  the  general  sense  and  design  of  the  enactment  be  com- 
plied with.    Ibid. 
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The  will,  which  contained  no  attestation  clause,  nor  any  declaration  that  it 
was  decedent's  will  and  testament,  was  read  over  in  the  presence  and  hear- 
ing %f  the  decedent  and  of  the  witnesses,  and  was  spoken  of  as  the  dece- 
dent's *' last  will  and  testament,"  by  a  person  present  superintending  its 
execution,  who  also  requested  the  witnesses  "to  sign."  But  decedent  did 
not  declare  the  paper  his  will,  nor  request  the  witnesses  to  sign:  Stld,  that 
there  was  no  publication.  In  re  Sheridan,  1  Bedf.  Sur.  Rep.  447. 
.  Both  of  the  attesting  witnesses  swore  positively  that  neither  the  testator, 
nor  any  other  person  present  declared,  at  the  execution,  that  the  paper  pro- 
pounded was  the  testator's  laftt  will  and  testament,  although  a  person  who 
superintended  the  execution  testified  to  the  contrary:  Meld,  that  probate 
must  be  refused.     Irwin  v.  Irvoin,  1  Redf.  Sur.  Rep.  495. 

It  cannot  help  the  case  that  an  attestation  clause  was  read  in  presence  of 
the  testator  and  the  witnesses,  where  one  of  the  latter  swears  positively  that 
he  did  not  hear  the  same,  nor  knew  not  the  nature  thereof.    Ibid. 

The  witness  must  be  informed  by  some  unequivocal  act  or  word  of  the  tes- 
tator that  the  instrument  which  the  testator  has  subscribed  is  his  last  will 
and  testament  If  this  is  done  it  is  a  substantial  compliance  with  the  stat- 
ute, and  nothing  less  than  this  will  do.  Van  Hooser  v.  Van  Hooser,  1  Redf. 
Sur.  Rep.  355. 

Subscription,  "wlien  ■ufBcient. — Where  there  was  an  attestation  clause 
annexed  to  a  will,  and  the  testator  subscribed  beneath  the  attestation  clause, 
along  with  tlie  attesting  witnesses:  JJe/(2,  that  the  testator's  subscription  was 
at  the  end  of  the  will.     WiU  of  Harris  Cohen,  1  Tucker's  Sur.  Rep.  286. 

Subscription  in  presence  of  testator,  what. — ^As  to  the  meaning  of 
subscribing  in  the  presence  of  the  testator,  see  further:  10  Gratt.  67;  1  Meto. 
349;  13  Gray,  110;  2  Cush.  320,  433;  23  Ga.  441;  10  Mete.  54;  32  Vt.  62. 

Conclusiveness  of  probate. — ^A  will  having  been  once  admitted  to  pro- 
bate, must,  so  long  as  the  probate  stands,  be  recognized  and  admitted  in  all 
courts  to  be  valid.    State  v.  McOlynn,  20  Cal.  233. 

When  will  may  be  read  in  evidence.— Courts  of  probate  have  exclusive 
jurisdiction  of  matters  relating  to  the  proof  of  wills,  and  before  a  will  can  be 
read  in  evidence  of  support  of  a  title  under  it,  the  party  seeking  to  introduce 
it,  must  show  that  it  has  been  regularly  probated.  Carter  v.  Richardson,  18 
Cal.  478. 

"Wm  not  a  conveyance.— Acknowledgment  of  will  before  notary 
insufBcient.— A  will  is  not  a  conveyance  within  the  provisions  of  the  act 
ooncemiug  conveyances,  which  can  be  read  in  evidence  upon  the  certificate 
of  proof  or  oi  acknowledgment  by  a  notary.    Carpeniier  v.  Gardiner,  29  Cal.  * 
160. 

VThat  passes  by  wiU, — A  will  which  recites  a  former  gift  of  lands 
and  ratifies  the  same,  passes  the  title  as  a  deed.  Matter  of  FeraUa's  Tf'i/I, 
April  term,  1861. 

Will  may  be  in  form  of  deed. — In  determining  whether  an  instrument 
be  a  deed  or  will,  the  main  question  is,  did  the  maker  intend  to  convey  any 
estate  or  interest  whatever  to  vest  before  his  death,  and  upon  the  execution 
of  the  paper;  or,  on  the  other  hand,  did  he  intend  that  all  the  interest  and 
estiite  should  take  effdct  only  after  his  death  ?  If  the  former,  it  is  a  deed,  if 
the  hitter,  a  will— and  it  is  immaterial  whether  he  calls  it  a  will  or  deed,  the 
instrument  will  have  operation  according  to  its  legal  effect.  WaU  y.  Wall, 
30  Miss.  (1  George)  91. 

19      • 
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An  izmtrament' in  ^e  form  of  a  (2eed,  held  to  be  a  tdtf.  Baa  v.  Bragg,  28 
Georgia,  330. 

latentton  of  tMtator  to  be  oarxicd  into  •fleot.— The  court  will  tlbns- 
pose  the  words  of  a  will,  construe  or  into  and,  or  her  into  theirf  to  cany  out 
testator's  apparent  intention.  Grandchildren  may  also  be  let  in  nnder  a 
provision  for  the  benefit  of  children.    Kkth  r.  Perry,  I  De  Sanssnre,  3&3. 

The  testator  gives  his  residnary  estate,  real  and  personal,  to  be  equally 
divided  amongst  his  children;  but  if  any  happened  to  die,  the  remaining 
part  of  his,  or  her,  or  their  interests,  to  be  divided  amongst  testator's  sur- 
viving heir  or  heirs.  This  was  held  to  intend  a  dying  in  the  lifetime  of  the 
testator.    Seaiey  v.  Laurens,  1  De  Sausaura,  137. 

When  a  testator  devises  and  bequeathes  an  annuity  to  his  wife,  together 
with  other  provisions  in  satisfaction  of  dower,  designating  no  particular  fund 
for  the  annuity,  it  shall  be  considered  a  charge  on  his  whole  estate,  not  ex- 
cepting even  the  specific  devises  of  land.  Locock  v.  Clorkson,  1  De  Saus^ 
sure,  471. 

Vagueness  and  obscurity-.— A  bequest  to  a  county  "  for  the  benefit  of 
public  schools,"  is  not  void  for  indefiniteness  or  xmcertainty.  BeQCcwdif 
V,  Alexander,  22  Texas,  3&0. 

When  the  will  is  so  obscure  that  the  court  cannot  discern  the  intention  of 
the  testator,  the  legacy  fails,  and  the  property  will  pass  under  the  residuary 
clause.    BothmuUery,  Meyers^  4  De  Saussure,  215. 

In  this  case,  the  person  who  drew  the  will  was  offered  to  support  ihe  alle- 
gation of  a  mistake  in  it,  and  to  prove  the  real  intent  of  the  testator,  and  was 
rejected. 

Ante-nuptial  agreement  to  make  tvIII, — An  agreement  to  make  a  wiU  in 
a  particular  way,  on  proper  consideration,  is  a  sufficient  contract  and  obli- 
gation on  the  pai'ty.    Bioers  y,  Be's  of  Bivers,  3  De  Saussure,  190. 

This  was  an  ante-nuptial  agreement,  by  which  the  husband  agreed  to  make 
suitable  provision  in  his  will  for  his  wife;  after  his  death  she  filed  a  bill 
against  his  executors  to  obtain  a  provision  out  of  his  estate.    IHd. 

No  limitations  upon  power  of  disposal  by  will. — In  this  State  there  is 
no  limitation  upon  the  power  of  disposition  by  will.  Norris  v.  Morris,  15 
Cal.  226. 

Lost  ^^ill  "when  provable. — A  will  cannot  be  proved  as  a  lost  or  destroyed 
will,  unless  it  is  shown  to  have  been  in  existence  at  the  death  of  the  testatcv, 
or  to  have  been  fraudulently  (or  accidentaUyJ  destroyed  in  his  lifetime. 
Bulfdey  v.  Bedmond,  2  Brad.  281. 

Great  age  does  not  disqualify.—Great  age  alone  does  not  constitute  tes* 
tameutary  qualification;  on  the  contrary,  it  calls  for  protection  and  aid  to 
further  its  wishes,  when  a  mind  capable  of  acting  rationally,  and  a  memoiy 
sufficient  in  essentials  are  shown  to  have  existed,  and  the  last  will  is  in  con- 
sonance with  definite  and  long-settled  intentions,  is  not  unreasonable  in  its 
provisions,  and  has  been  executed  with  fairness.  Marcreck  v.  BeynMs,  2 
Brad.  360. 

V/ill  morally  wrong. — That  a  jury  think  the  provisions  of  a  will  morally 
wrong,  is  not  sufficient  to  authorize  them  to  Wt  it  aside.  Martixi  v.  ilUcAeB, 
28  Ga.  382. 

"Will  in  favor  of  guardian.— The  principles  of  law  which  protect  the  in- 
terests of  wards  in  transactions  with  their  guardians,  and  hence  a  testament 
made  by  a  word  in  favor  of  his  guardian,  will  be  held  void  for  want  of  capa- 


291  EXECUTION  AND  EEVOCATION  OP  WILLS,    see.  1280. 

city  in  the  testator,  unless  the  legal  presumption  of  nndne  influence  be  re- 
butted by  proof.    Meeketal,  v.  Perry  and  Wift,  7  George,  (Miss.)  190. 

The  executor  may  be  one  of  the  attesting  witnesses.  See  10  Allen,  163;  46 
Me.  230;  8  Conn.  254. 

So  {nay  the  judge  of  probate.    See  27  M6. 17;  1  Root.  462;  2  Boot.  462. 

The  will  may  be  signed  in  pencil.  See  6  Hill,  443;  1  Hagg.  £co.  Bep.  219; 
6  B.  <fe  G.  234« 

Will  may  be  signed  by  initials,  cross,  or  any  other  mark.  See  8  Ad.  &  £1. 
84;  19  Mo.  609;  16  B.  Monr.  102;.3  Strobh.  297;  9  Jur.  (N.  S.)  630;  12  Gush. 
332. 

Need  not  have  a  seal,  unless  otherwise  required  by  statute.  4  Mass.  462; 
1  McLean,  69;  2  Blaokf.  355. 

Seo.  1277.     An  olographic  will  is  one  that  is  entirely  Deflnition 
written,  dated  and  signed  bj  the  hand  of  the  testator  him-  oiograpino 
self.     It  is  subject  to  no  other  form,  and  may  be  made  in 
or  out  of  this  State,  and  need  not  be  witnessed. 

Sec.  1278.    A  witness  to  a  written  will  must  writ«,  with'^ttaewto 

'  add  reti- 

his  name,  his  place  of  residence;  and  a  person  who  sub-denoe. 
scribes  the  testator's  name,  by  his  direction,  must  write  his 
own  name  as  a  w'itness  to  the  will.      But  a  violation  of  this 
section  does  not  affect  the  yaliditj  of  the  will. 

N.  T.  0.  C,  J  552, 
See  section  1276,  anJUy  and  cases  cited  there. 

A  witness  who  has  written  the  testator's  name,  at  his  request,  must  torUa 
bis  own  name;  but  other  witnesses  may  sign  their  names,  either  by  writing 
or  by  placing  a  mark  opposite  to  the  name  when  written  by  another.  Mdekan 
V.  Rourkt,  2  Bradf.  285. 

See  1  Bedf.  on  Wills,  p.  252,  and  cases  cited;  also  3  Swabe  k  Trist.  578; 
11  AUen,  49. 

Sec.  1279.    A  conjoint  or  mutual  will  is  valid,  but  it  may  Mnttui  wui. 
be  revoked  by  any  of  the  testators,  in  like  manner  with  any 
other  will. 

N.  Y.  C.  C,  $  548. 

A  conjoint  or  mutual  will  is  valid,  and  may  be  admitted  to  probate  on  the 
decease  of  either  of  the  parties  as  his  will.  Such  an  instrument,  though 
irrevocable  as  a  compact,  is  revocable  as  a  will,  by  any  subsequent  valid 
paper,  but,  if  unrevoked,  it  may  prove,  provided  it  has  been  executed  with 
the  formalties  and  ceremonies  essential  to  the  due  execution  of  a  will.  Ex 
parte  Day,  1  Bradf.  476. 

See,  also,  7  Vesey,  402;  1  Dess.  116;  1  Dickens,  419;  7  T.  B.  138;  3  Dess. 
195;  4  Yes.  160;  HowUmd  WiU  Case,  Am  Law.  Bev.,  July,  1870. 

Seo.  1280.     (g  4.)    If  the  subscribing  witnesses  to  a  will  oomp«tency 
are  competent  at  the  time  of  attesting  its  execution,  their  ing  witnew. 
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subsequent  incompetency,  from  vhateyer  cause  it  may  arise, 
does  not  prevent  the  probate  and  allowance  of  the  will,  if 
it  is  otherwise  satisfactorily  proved. 

Statutes  of  1850,  p.  177,  ^i. 

See  1  Bedf.  on  Wills,  p.  255,  and  cases  cited  there;  2  GreenL  Er.,  $  691. 

See,  also,  27  Me.  17;  48  Me.  193,  as  to  whether  the  sabscribing  witnesaes 
shall  be  competent  when  they  sign  their  names,  or  when  they  are  called  npon 
to  testify. 

Sec.  1281.  A  will,  the  validity  of  which  is  made  by  its 
own  terms  conditional,  may  be  denied  probate,  according 
to  the  event,  with  reference  to  the  condition. 

N.  Y.  C.  C,  $549. 
1  Redf.  on  Wills,  p.  179,  and  cases  cited  there. 

Wills  m(iy  be  conditionalt  that  is,  dependent  for  their  testamentary  opera- 
tion npon  a  specified  contingency.  Bat  the  condition  mnst  appear  npon  the 
face  of  the  will,  and  go  to  the  root  of  the  entire  instrument,  in  order  to  affect 
the  question  of  probate,    ^ar  parte  Lind!*ay,  2  Brad.  204. 

Wills  may  be  conditional  or  to  take  effect  if  the  maker  die  on  a  particular 
Toyage,  otherwise  not.  ^ee  3  Yes.  189;  10  Jur.  (N.  S.)  51;  8  Allen,  192;  2 
Watts  and  Serg.  146;  3  Swabe  &  Trist.  417;  Torrt  y.  Ca^  1  Comb.  303. 

Sec.  1282.  (§5.)  All  beneficial  devises,  legacies  and 
gifts  whatever,  made  or  given  in  any  will  to  a  subscribing 
witness  thereto,  are  void,  unless  there  are  two  other  com- 
petent subscribing  witnesses  to  the  same;  but  a  mere  charge 
on  the  estate  of  a  testator  for  the  payment  of  debts  does 
not  prevent  his  creditors  from  being  competent  witnesses  to 
his  will. 

Statutes  of  1850,  p.  177,  $5. 
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X    «>.nm  anv  beneficial  devise, 
^.    If  a  witness,  ^J^o^^^^^^  ^^  ^^e, 

legacy  or  gift,  void  ^^  f^^^^^^^^  of  the  estate  of 

,U  have  been  -t^^^^^^^^  -7       ^^^  ^^  ,3,,^U3hed, 
the  testator,  in  case  tbe  wiu  s  ^  ^^^^  ^  ^^ 

te  succeeds  to  -^  "^^'^^IX^ ,^^,  devise  or  bequest 

to  tbem.  .  ^^^s,  j.»cp.  10. 

^  ff  ius,  tS79  (ed.  1866),  and  oases  cited  there,  ^ 
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Sec.  1284.     (§23.)    A  will  of  real  or  personal  property,  win  miide 
or  both,  or  a  revocation  thereof,  made  out  of  this  Sb^te  by  stete. 
a  person  not  haying  his  domicile  in  this  State,  is  as  valid, 

^cording  to  the  law  of  the  place  in  which 


^- 
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1284  of  said  Code  is  repealed. 

1285.  No  will  made  out  of  this  State  is  valid  as  a 
will  in  this  State,  unless  executed  according  to  the  pro- 
visions of  this  Chapter. 

1288  of  said  Code  is  repealed. 

N,T.  C.  C,  $555. 

Sec.  1286.  Whenever  a  will,  or  a  revocation  thereof,  is  subsequent 
duly  executed  according  to  the  law  of  the  place  in  which  the  domicile. 
same  was  made,  or  in  which  the  testator  was  at  the  time 
domiciled,  the  same  is  regulated,  as  to  the  validity  of  its 
execution,  by  the  law  of  such  place,  notwithstanding  that 
the  testator  subsequently  changed  his  domicile  to  a  place 
by  the  law  of  which  such  will  would  be  void. 

N.  T.  C.  C,  $556;  Norris  v.  Harris,  15  Cal.  226. 

KoTB.— The  tbre^  preceding  lectloDB  change  the  zxile  of  onr  Btatntes  requiring  all  wills 
to  be  executed  accurding  to  ou.*  lawg.  nnd  aimitted  to  prob  tte  as  oar  laws  require.  These 
flections  feein  to  be  more  liberal  and  Just,  and  have  been  therefore  sdopted.  Section  1324 
of  the  Code  of  Ciyii  Procedure,  ou  page  27,  ante,  must  be  ooustmed  to  oonlurm  to  these 
flections. 

See  Moultrie  v.  Hunt,  23  N.  Y.  391;  Parsons  v.  Lyman,  20  N.  Y.  103. 

A  will  made  in  Texas,  operating  upon  property  there  situated,  mast  be 
interpreted  by  the  law  of  that  State.  To  that  law  reference  mast  be  had  to 
determine  the  capacity  of  the  testator,  the  extent  of  his  power  of  disposi- 
tion, and  the  conditions  upon  which  the  power  of  alienation  vested  in  the 
guardian  of  his  children,  appointed  by  the  will,  is  to  be  exercised.  Norris 
V.  Harris,  15  Gal.  226. 

In  the  absence  of  proof  to  the  contrary,  the  common  law  is  presumed  to 
exist  in  those  States  of  the  Union  which  were  originally  colonies  of  England, 
or  were  carred  oat  of  sach  colonies,     ibid. 

The  same  presumption  prevails  as  to  the  existence  of  the  common  law  in 
those  States  which  have  been  established  in  territory  acquired  since  the  rev- 
elation, where  such  territory  was  not,  at  the  time  of  its  acquisition,  occupied 
by  an  organized  and  civilized  community;  but  where  the  population  upon 
the  establishment  of  government,  was  formed  by  emigration  from  the  orig- 
inal States.    Ibid, 

No  snch  presumption  can  prevail  as  to  the  States  of  Florida,  Louisiana 
ftnd  Texas.    In  those  States^  at  the  time  of  their  accession  to  the  country. 
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organized  goTemments  existed,  the  laws  of  which  remained  in  force  until 
they  were  abrogated  by  proper  authority  and  new  laws  were  promulgated. 
iMd. 

In  the  absence  of  proof  as  to  the  laws  of  Texas,  the  coorts  of  this  8taie, 
in  interpreting  a  will  made  in  that  State,  will  presume  its  laws  to  be  in 
accordance  with  the  laws  of  California.    Ibid. 

« 

sepnbiioa-       Sec.  1287.    The  execution  of  a  codicil,  referring  to  a 
c^oif.       previous  will,  has  the  effect  to  republish  the  will>  as  modi- 
fied by  the  codicil. 

N.  T.  0.  C,  $653. 
1  Bedf.  on  Wills,  287,  and  oases  cited. 

Codicil,  effect  of. — The  codicil  to  a  will  operates  us  a  republication  of 
ihe  will,  and  the  two  are  to  be  regarded  as  forming  bat  one  instrament, 
speaking  from  the  date  of  the  codicil.    Payne  v.  Payne,  18  Gal.  291 . 

Where  children  are  not  named  in  wiU  but  in  codicil,  effect  oC. 
Where  a  will  gives  all  the  testator's  property  to  his  wife,  withont  naming  his 
children,  and  subsequently  a  codicil  is  made  referring  to  the  will  and  men- 
tioning the  children:  Held,  that  the  codicil  and  the  will  must  be  read  together 
as  parts  of  one  instrument,  in  determining  whether  the  omission  to  provide 
for  the  children  was  intentional  within  the  seventeenth  section  oi  the  act  of 
1850  concerning  wills,  which  declares  "that  if  the  testator  omit  to  provide  in 
his  will  for  his  children,  they  shall  inherit  the  same  share  in  his  estate  as  if 
he  had  died  intestate,"  unless  it  shall  appear  that  such  omission  was  inten- 
tional.   Ibid, 

Held,  further,'  that  the  only  object  of  the  statute  is  to  protect  the  chil- 
dren against  the  omission  or  oversight,  frequently  arising  from  sickness,  old 
age,  or  other  infirmity,  or  the  peculiar  circumstances  under  which  the  will  is 
executed;  and  that  whenever  the  children  are  present  to  the  mind  of  the  tes- 
tator— and  of  this  the  fact  that  they  are  mentioned,  is  conclusive  evidence — 
the  statute  affords  them  no  protection  if  provision  is  not  made  for  them. 
Ibid, 

Held,  further,  that  in  this  case,  as  the  property  left  by  the  husband  was 
common  property,  and  as  his  will  devises  all  his  property  to  his  wife,  and 
as  the  codicil  mentions  the  children,  the  wife  takes  one  half  of  the  property 
in  his  own  right  and  the  other  half  as  devisee  under  the  will.    Ibid, 

"Will  puxportlDg  to  be  codicil.— The  decedent  executed  a  will  in  June, 
1861,  and  another  will  March  16,  1863,  which  declares  itself  a  coilieil  to  a 
will  bearing  date  the  twenty -first  of  June,  1861.  The  will  of  June,  1861,  was 
found  among  the  papers  of  his  lawyer,  with  the  seal  and  signature  cut  out; 
the  day  of  the  month  had  never  been  filled  up.  The  will  of  March  16,  1863, 
and  a  codicil  of  March  28,  1863,  were  proven  as  duly  executed:  Held,  that 
the  intent  of  the  decedent  must  be  collected  from  the  words  he  has  used. 
The  codicil  cannot  be  attached  to  the  will  of  March  16,  1863;  it  declares 
itself  to  be  a  codicil  to  the  will  of  twenty-first  June,  1861.  The  effect  is  to 
revoke  and  abrogate  both  wills.  Intestacy  decreed.  WUl  of  Pinknty,  I 
Tucker's  Sur.  Rep.  436. 

XSztiinsio  evidence,  when  admiasible.— Extrinsic  evidence  is  only  ad- 
missible in  cases  of  ambiguity.    Ibid,  . 
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Sec.  1283.     A  nuncnpative  will  is  not  required  to  be  in  Nancupa- 
writing,  nor  to  be  declared  or  attested  with  any  formalities,  how  to  be 

exocuted. 
N.  Y.  C.  C.   $  551.  '      execuiea. 

See  Hubbard  t.  Hubbard,  8  N.  Y.  196. 

Sec.  1289.    (?  7.)   To  make  a  nuncupatiye  will  valid,  and  Reqninites 

^"       '  ^  of  a  valid 

—   '     '     — **— **^^-*^^-^*"^*^firift  the  following  requi*  !\^°^p*' 

Page  295. 

tif?f^\  u""  '"f ''^  ""  ^nncupative  will  valid,  and  to  en- 
title  It  to  be  admitted  to  probate,  the  following  rJl 
Bites  must  be  observed :  ""wing  requi- 

ihl\  '^^  ^'*^1  ^^^^^^J^^d  m««t  not  exceed  in  value 
the  sum  of  one  thousand  dollars; 

2.    It  must  be  proved  by  two  witnesses  who  were 

wL  t?«     1^     \'*  ?'  *^°^^  "^  ^  ^i*^^««  «^-t  such        • 
was  his  will,  or  to  that  effect; 

3  The  decedent  must,  at  the  time,  have  been  in  actual 
mUiteiy  service ,n  the  field,  or  doingduty  on  shipboard 
at  sea,  and  in  either  case  in  actual  contemplation,  fear 
or  penl  of  death;  or  the  decedent  must  have  been,  a; 
the  time,  m  expectation  of  immediate  death  from  an 
injury  received  the  same  day. 

See  Prince  y.  Hazletorif  20  Johns.  5U*z;  see,  aiso,  t  oem.  av^/,  «  ^.  >..._,  _ 
Greenl.  298;  6  Foster,  372;  4  Yes.  196;  20  Johns.  501. 

A  nuncnpative  will  cannot  be  sustained  in  any  other  cases  than  those  pre- 
scribed in  the  statnte.    Jones  ▼.  Norton,  10  Texas,  120. 

Mere  declarations  of  a  person  in  good  health,  as  to  his  wishes  respecting 
the  disposition  of  his  property  in  case  of  his  death,  which  he  anticipated 
might  occur  suddenly — where  the  death  did  so  occur  soon  afterwards — are 
not  sufficient  to  establish  a  nuncupative  will.    Ibid, 

A  mariner  made  a  nuncupative  will  on  the  Mississippi  river,  opposite 
Yicksburg:  HUd,  that  the  mariner  was  not  '*  at  sea,"  and  the  will  rejected. 
The  limits  laid  down  by  statute  within  which  such  wills  can  be  maintained, 
will  not  be  enlarged  by  construction.     Will  of  Oioin,  1  Tucker's  Sur.  Rep.  44. 

Nuncupative  wills  at  common  law  were  as  valid  in  respect  to  personal  estate 
as  written  testaments;  and  although  originally  not  required  to  be  made  at 

(a)NoTB.— It  seems  that,  under  this  section*  a  nnncupative  will  may  be  made  at  any  time 
or  place  by  any  person,  provided  that  if  it  was  not  made  during  testator's  last  Illness,  or 
while  in  actual  military  service  In  the  field,  or  doing  duty  on  shipboard  at  sea,  it  mast 
have  been  made  at  his  dwelling  honiie,  or  where  he  was  residing  for  at  least  ten  days  before 
making  said  will,  unless  taken  tick  from  home  and  death  eosne  before  he  returns.  The 
decisions  in  other  States  as  to  nuncupative  wills  do  not.  therefore,  fully  apply,  as  the  law 
*in  this  State  is  much  broader. 
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aoy  particQlar  time,  it  eTentaally  becomes  settled  doctrine  that  nimcapatioDS 
were  to  be  tolerated  only  when  made  in  the  last  sickness.  The  provisions 
of  the  statutes  of  fraud  were  not  applied  to  nuncupations  made  by  soldiers  or 
seamen  in  actual  service,  and  a  similar  exceptioQ  was  made  in  our  own 
statute  respecting  wills,  and  in  the  act  .of  1  Victoria  Ch.  26;  Ex  parte  Thorn" 
sorif  4  Bradf.  154. 

This  privilege  was  borrowed  from  the  Boman  law  which  authorized  mili- 
tary testaments  to  be  made  without  restriction  as  to  form  and  ceremonies. 
The  rule  was  generally  followed  in  those  countries  which  adopted  the  civil 
law,  and  was  ultimately  extended  to  the  testamentary  dispositions  of 
mariners.    Ibid. 

To  enjoy  the  benefit  of  this  immunity  the  sailors  or  soldiers  must  be  in 
actual  service — the  sailor  at  sea  and  the  soldier  on  an  expedition.  The 
privilege  extends  to  all  ranks  and  grades,  whatever  be  the  special  occupation 
of  the  party.    Ibid. 

Where  the  decedent  was  a  cook  on  board  of  a  steamship  and  made  a  nun- 
cupation in  favor  of  his  mother,  while  lying  sick  on  board  the  vessel  at  her 
wharf  in  Bremen:    Udd,  that  the  case  came  within  the  exception  of  the 
statute;  that  he  was  to  be  considered  as  a  mariner  at  sea,  and  might  bequeath, 
his  property  by  a  parol  testament.    Ibid. 

Proof  of  Sec.  1290.     (§8.)    No  proof  must  be  received  of  any 

St^X..    nuncupatire  will,  unless  it  is  offered  within  six   monihs 

after  speaking  the  testamentary  words,  nor  unless  the  words, 

or  the  substance  thereof,  were  reduced  to  writing  within 

thirty  days  after  they  were  spoken. 

I,  Statutes  of  1850,  p.  178,  $  8. 

See  section  1344,  on  page  32,  ante. 

PFobAtoof  Sec.  1291.  (§9.)  No  probate  of  any  nuncupative  will 
wmr^**^*  must  be  granted  for  fourteen  days  after  the  death  of  the 
testator,  nor  must  any  nuncupative  will  be  at  any  time 
proved,  unless  the  testamentary  words,  or  the  substance 
thereof,  be  first  committed  to  writing,  and  process  issued 
to  call  in  the  widow,  or  other  person  interested,  to  contest 
the  probate  of  such  will,  if  they  think  proper. 

Statutes  of  1850,  p.  178,  $  9. 
See^  section  1345,  Code  of  Civil  Procedure,  on  page  32,  ante.  1 

Written  Sec.  1292.   Except  in  the  cases  in  this  chapter  mentioned, 

reiok^T     ^^  wTitteu  wiU,  uor  any  part  thereof,  can  be  revoked  or 

altered  otherwise  than — 

1.  By  a  written  will,  or  other  writing  of  the  testator,, 

declaring  such  revocation  or  alteration,  and  executed  with 

the  same  formalities  with  which  a  will  should  be  executed 

by  such  testator;  or, 
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2.  By  being  burnt,  torn,  canceled,  obliterated  or  de- 
stroyed, with  the  intent  and  for  the  purpose  of  revoking  the 
same,  by  the  testator  himself^  or  by  some  person  in  his 
presence  and  by  his  direction. 

N.  Y.  C.  C,  }561. 
See  1  Bedf .  on  Wills,  304,  et  seq, 

Bigaatare  cut  out  and  gummed  on  again. — On  the  death  of  a  deceased 
a  will  was  found,  the  signature  to  which  had  been  cut  out,  but  gummed  to 
its  proper  place.  The  will  had  been  in  the  custody  of  the  testator  up  to  the 
time  of  his  death.  Declarations  of  the  deceased  made  subsequent  to  the  date 
of  the  will  were  proved  of  an  intention  to  benefit  his  wife  by  will.  No  other 
will  was  forthcoming:  Htldf  that  the  presumption  that  the  deceased  cut 
out  the  Fignatnre  animo  revocandi  was  not  rebutted,  and  that  the  gumming  on 
the  signature  in  its  original  place  did  not  revive  the  wiU.  Ikll  v.  FothergiUf 
LawBep.  (2P.  &D.)  U8. 

Intention  to  revoke,  not  Bufficient,  when  not  accompanied  by  act. 
A  mere  intention  to  revoke  a  will  never  effectuates  an  express  revocation. 
The  most  satisfactory  evidence  that  the  testator  had  repeatedly  and  explicitly 
declared  a  deliberate  design  to  annul  and  destroy  his  will,  previously  made, 
would  not  authorize  the  court  to  reject  the  instrument.  A  written  statement 
to  that  effect,  in  the  testator's  handwriting^  is  not  a  valid  revocation,  unless 
celebrated  according  to  the  forms  prescribed  by  the  statute.  Ddafidd  v. 
Farishy  1  Redf.  Sur.  Rep.  1. 

A  legal  act  of  revocation  must  be  performed  animo  et  facto.  There  must 
concur  both  the  intention  and  the  act.  Intention  or  mere  purpose  to  become 
legally  operative,  must  be  expressed  in  a  legal  way.  To  design  to  do  and  to 
do  are  not  the  same.  The  act  implies  and  embraces  the  intention,  but  the 
mere  naked  intention  does  not  include  and  comprise  the  act.    Ibid. 

Proof  that  a  will,  subsequent  to  one  offered  for  probate,  was  made  and 
duly  executed  And  published  by  the  testat  >r,  although  the  subsequent  will 
cannot  be  found,  and  is  not,  therefore,  offered:  Held,  sufficient  ground  for 
refusing  probate  to  the  one  offered.  Moore  v.  Oriswoldf  1  Redf.  Sur.  Rep. 
388. 

Complete  destruction  not  necessary. — The  complete  destruction  or 
cancellation  of  a  will,  is  not  necessary  to  constitute  its  revocation.  A  de- 
struction of  it,  as  complete  as  was  in  the  testator's  power  in  his  infirm  health, 
is  sufficient;  the  testator  being  of  a  sound  mind  and  the  act  being  animo  r»- 
voeandi.    Sweet  v.  Sweet,  1  Redf.  Sur.  Rep.  451. 

The  testator  tore  his  will  into  several  fragments,  which  were  carefully  col- 
lected by  his  wife,  and  sewed  together  in  such  a  manner  that  the  instrument 
was  perfectly  legible  when  propounded  for  probate.  The  testator  was  of 
sound  mind,  though  in  infirm  health,  at  the  time  of  the  tearing,  and  express- 
ed satisfaction  at  its  destruction:  Held,  that  there  was  a  valid  revocation  of 
the  will.    Ibid, 

Signatures  partiaUy  obliterated,  effect  of.— A  will,  the  due  execution 
of  which  was  proved,  was  found  on  the  death  of  the  testatrix,  in  her  bureau 
drawer,  with  her  signature  and  the  names  of  the  legatee  and  proponent  par- 
tially obliterated:  Held,  that  the  legal  presumption  was  that  it  had  been  can- 
celled and  revoked  by  the  testatrix  and  probate  refused.    The  contestant  of 
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th«  probate  is  not  held  to  aooonnt  for  the  mutilation  tinder  anch  drcnm- 
atancea.  Be  view  of  American  caaea  under  atatntea  aimiJar  to  that  of  the 
State  of  New  York.     WiUof  Clark,  1  Tucker's  Sur.  Rep.  446. 

The  tearing  up  of  a  will  is  not  to  be  considered  as  a  reTocation,  if  the  tes- 
tatrix waa  at  the  time  under  such  mental  excitement  aa  incapacitated  her 
from  forming  a  reasonable  and  intelligent  intention  to  revoke  her  will.  WUL 
of  Fonnan,  1  Tuoker'a  Sur.  Bep.  205. 

(For  a  full  exposition  of  the  doctrines  governing  revocation  of  wills,  see 
Latoson  v.  Morrison,  2  Am.  Lead.  Cas.  (5th  Ed.)  482-539.) 
^  "What  neceasaxy  for  revocation.— Burning,  tearing  or  cancelling  a  will 

is  not  sufficient  per  se  for  its  revocation.  The  intent  to  revoke  must  exist. 
See  1  Gowper,  49;  9  Jurist,  192;  4  Cow.  490. 

A  mental  competency  to  revoke  is  also  essential.  See  1  Add.  74;  11  Wend. 
227;  7  Humph.  (Tenn.)  92. 

-  The  precise  act  mentioned  in  the  statute  must  be  done.  Words  are  not 
anfficient,  nor  does  every  act  indicate  a  desire  to  revoke.  See  6  Ad.  &.  £1* 
209;  31  Penn.  St.  B.  25;  4  Dutcher,  (N.  J.)  274. 

As  to  burning,  see  Bl.  Bep.  1043. 

Throwing  a  will  upon  the  fire  which  is  snatched  off  by  some  one  without 
the  maker's  knowledge  has  been  held  not  to  amount  to  a  revocation,  if  not 
partially  burnt.    See  6  Ad.  &  El.  203;  but  see  contra,  1  Jones,  (N.  C.)  197. 

Tearing  off  a  seal  is  sufficient  for  revocation,  though  it  be  not  a  necesaaiy 
part.    See  4  Mass.  4G0;  3  Hurlst.  &  Norm.  341. 

As  to  tearing  in  pieces  and  replacing,  see  1  B.  &  Aid.  489;  1  Swabe  k 
Trist.  155. 

As  to  the  effect  of  destroying  the  wrong  paper,  by  mistake  or  deception, 
see  17  Ga.  444;  2  Head.  164;  32  Yt.  62. 

As  to  cancelling  or  obliterating,  see  2  Dev.  &  Bat.  (!^.  G.)  316;  1  Gurteis, 
768;  2  Gurteis,  458. 

Where  a  portion  of  a  will,  as  a  legacy  to  one  person,  is  obliterated,  it  works 
only  a  partial  revocation.  See  2  Gowp.  812;  3  Bos.  &  Pul.  16;  2  Bobertson, 
663. 

Bvidenoeof  Sec.  1293.  (§10.)  When  a  will  is  Cancelled  or  destroyed 
by  any  other  person  than  the  testator,  the  direction  of  ihe 
testator,  and  the  fact  of  sach  injury  or  destruction,  must  be 
proved  by  two  witnesses. 

N.  Y.  G.  G.,  $562;  Statutes  of  1850,  p.  178,  $10. 

Revooation       Seo.  1294.    A  revocation  bv  o^-^'' 
tton^'Sn  to2^  the  will  may  be  parh'^^  ^98. 

^^-       terial  pa.^  *  ^^      .^^^ 

V2.9*  ^  ^^  "'^"^^  ^^  ^^^  ^^^^»  ^y  alter- 

^«*  lae  face  thereof,  such  revocation  is 

^i^ess  the  new  disposition  is  legally  effected. 

N.  Y.  G.  G.,  J  563. 
1  Bedf.  on  Wills,  p.  306,  ei  seq. 
See,  also,  2  Go^t-p.  812;  3  Bos.  &  Pul.  16;  2  Bobertson,  563. 
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Sec.  1295.    The  revocation  of  a  will,  executed  in  dupli-  Berocatton 

*    -L     T     T  of  dupli- 

cate, may  be  made  by  revoking  one  of  the  duplicates.  <»*«• 

N.  Y.  C.  C,  $564. 
See  Onions  y,  TyUr,  2  Verm.  741;  BwrUnahaw  y.  GUbert,  Cowper,  49. 

Sec.  1296.    A  prior  will  is  not  revoked  by  a  subsequent  ReTo<»tioii 
will,  unless  the  latter  contains  an  express  revocation,  or  quent  win. 
provisions  wholly  inconsistent  with  the.  terms  of  the  former        ^ 
will;  but  in  other  cases  the  prior  will  remains  effectual  so 
far  as  consistent  with  the  provisions  of  the  subsequent  will. 

N.  Y.  0.  C,  $565. 

See  Nelson  v.  MeGiffert,  8  Barb.  Ch.  158;  Brant  v.  WiBson,  8  Con.  56;  1 
Jarman  on  Wills,  128,  and  cases  cited  there. 

■ 

A  subsequent  wiU  complete  in  itself,  not  intended  as  a  mere  codicil  or 
addition  to  a  former  will,  but  inconsistent  therewith,  revokes  all  former  wills 
although  not  so  expressed.  See  1  Bedf.  on  Wills,  345;  9  Jur.  (N.  S.)  677; 
26  Barb.  68;  28  Penn.  St.  Bep.  23;  4  Wise.  254. 

If  only  partially  inconsistent  it  revokes  only  pro  ianto.  See  8  Cow.  56;  28 
Vt.  274;  30  Beav.  226. 

A  subsequent  will  not  executed  with  the  forms  requisite  to  pass  real  estate, 
is  not  a  revocation  of  a  previous  wiU  duly  executed,  and  both  instruments 
may  be  admitted  to  probate,  the  one  as  a  will  of  personalty,  and  the  other 
»s  a  will  of  realty.    McLocky  v.  Beid,  4  Bradf.  334. 

The  revoking  instrument  must  be  intended  as  a  present  completed  act, 
and  not  merely  express  an  intention  or  design  to  revoke  hereafter.  Cro. 
Jac.497;  2  East.  488;  15  Pick.  408. 

Sec.  1297.     (§11-)    If,  after  making  a  will,  the  testator  Antecedent 
duly  makes  and  executes  a  second  will,  the  destruction,  can-  by  i^o<»!! 
cellation  or  revocation  of  such  second  will  does  not  revire  w^ent*^ 

will. 

the  first  will,  unless  it  appears  by  the  terms  of  such  revoca- 
tion that  it  was  the  intention  to  reviye  and  give  eifect  to  the 
first  will,  or  unless,  after  such  destruction,  cancellation  or 
revocation,  the  first  will  is  duly  republished. 

Statutes  of  1850,  p.  178,  §  11. 
Bee  cases  cited  under  preceding  section. 

Sec  3298.    If,  after  having  made  a  will,  the  testator  p^o^tjon 
marries,  and  has  issue  of  such  marriage,  bom  either  in  his  ^abSh** 
lifetime  or  after  his  death,  and  the  wife  or  issue  survives*^**"** 
him,  the  will  is  revoked,  unless  provision  has  been  made  for 
such  issue  by  some  settlement,  or  unless  such  issue  is  pro- 
vided for  in  the  will,  or  in  such  way  mentioned  therein  as 
to  show  an  intention  not  to  make  such  provision;  and  no 
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other  evidence  to  rebut  the  presnmptioD  of  such  reYOcation 
can  be  received. 

N.  Y.  C.  C,  §667. 

By  the  civil  law,  the  birth  of  a  child  which  the  testator  did  not  foresee, 
revoked  the  whole  testament,  bat  did  net  revoke  a  codicil  where  there  was 
no  testament.    Bloomer  v.  Bloomer,  2  Bradf.  339. 

By  the  common  law,  the  birth  of  a  child  in  connection  with  other  drcnm- 
stances,  might  be  sufficient  to  establish  an  implied  revocation.  This  rnle  has 
been  adopted  in  this  country,  either  to  the  extent  of  revoking  the  will  en- 
tirely or  pro  tanto,  so  as  to  let  in  the  children  bom  after  the  making  of  the 
will.    Ibid. 

See  Bedf.  on  Wills,  293,  et  aeq.,  and  cases  cited  there;  also,  Dickens,  445;  2 
Show.  242;  6  T.  B..49;  8  Ad.  &  £1.  14;  1  Den.  27;  3  Binn.  498. 


Bfectof         Sec.  1299.  (§12.)  If,  after  making  a  will,  the  testator 

marriage  ~' 
a  man  ox 
blswUl. 


amL*on^   marries,  and  the  wife  surviyes  the  testator,  the  will  is  re- 


voked, unless  provision  has  been  made  for  her  by  marriage 
contract,  or  unless  she  is  provided  for  in  the  will,  or  in 
such  way  mentioned  therein  as  to  show  an  intention  not  to 
make  such  provision;  and  no  other  evidence  to  rebut  the 
presumption  of  revocation,  must  be  received. 

Statutes  of  1850,  178,  $  12. 

At  common  law  there  could  be  a  revocation  of  the  will  implied  from  cir* 
onmstances.    There  were  two  classes  of  snch  implied  rcTOcation. 

1.  Such  as  were  declared  by  the  law  in  view  of  a  change  in  the  testator's 
circumstances,  especially  his  family  relations,  since  the  execution  of  the  will, 
and  which  effected  a  total  revocation  of  the  will,  and  all  its  dispositions. 
This  class  was  received  in  consideration  by  the  probate  court.  It  was  ac- 
cordingly an  established  rule  that  marriage  and  the  birth  of  issues  effected 
an  implied  revocation  of  a  previous  will.  Ultimately,  the  birth  of  children 
(without  a  subsequent  marriage  since  the  will  was  made),  in  conjunction 
with  other  alterations  in  the  testator's  circumstances,  was  held  sufficient  to 
establish  an  implied  revocation.  An  alteration  in  the  testator's  circum- 
stances, when  that  alteration  did  not  include,  as  one  of  its  essential  in- 
gredients, either  marriage  on  the  birth  of  issue,  has  never  been  held  to  revoke 
a  previous  will. 

2.  The  second  class  of  implied  revocations  at  common  law,  were  revoca- 
tions by  alienation  of  property,  or  such  acts  of  the  testator  in  regard  to  his 
property,  as  indicated  an  intention  to  except  it  from  the  dominion  of  the 
will.  These  reYocations  were  implied  from  the  testator's  dealing  with  the 
property,  which  was  the  subject  of  testamentary  gift,  and  their  extent  was 
consequently  commensurate  with  the  dealing.  This  class  of  revocations 
only  affected  the  property  devised,  and  did  not  produce  a  revocation  of  the 
will  per  at,  and,  therefore,  such  cases  never  came  within  the  purview  of  the 
probate  courts.    Delafield  y.  Parish^  1  Bedf.  Sur.  Bep.  1. 

The  whole  subject  of  implied  revocation  in  the  State  of  New  York,  is  now 
controlled  by  statute,  and  no  implied  revocations  are  admitted,  except  those 
.  enumerated  in  the  revised  statutes.    Ibid, 
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Seo.  1300.    (§13.)   A  will,   executed  by  an  unmarried  Effect  of  • 
woman,  is  revoked  by  her  subsequent  marriage,  and  is  not»^on»«»on 
revived  by  the  death  of  her  husband. 

Statutes  of  1850,  p.  178,  $  13. 
1  Bedf .  on  WilJs,  293,  and  cases  dted  there. 

A  will  declared  revoked  by  a  subsequent  marriage  of  the  testatrix.  Intes- 
tacy decreed.    Estate  of  Davis t  1  Tucker's  Sur.  Bep.  105. 

See,  also,  4  Co.  Bep.  60;  2  Bro.  0.  C.  534;  2  Peere  Wms.  623;  but  see 
contra,  3  Mass.  21. 

Seo.  1301.  (§14.)  An  agreement  made  by  a  testator,  for  oontnotoc 
the  sale  or  transfer  of  property  disposed  of  by  a  will  pre-  revoc«ion. 
viously  made,  does  not  revoke  such  disposal;  but  the  prop- 
erty passes  by  the  will,  subject  to  the  same  remedies  on 
the  testator's  agreement,  for  a  specific  performance  or 
otherwise,  against  the  devisees  or  legatees,  as  might  be 
had  against  the  testator's  successors,  if  the  same  had  passed 
by  succession. 

N.  T.  G.  C,  $569;  Statutes  of  1850,  p.  178,  $  14. 

If  the  testator  in  his  lifetime,  conveys  or  contracts  to  convey  a  part  of  a 
tract  of  land  devised  by  him,  the  will,  upon  his  death,  operates  only  upon 
so  much  of  the  land  as  legally  and  equitably  belonged  to  him  at  his  death. 
Bruck  v.  Tucker,  32  Cal.  425. 

Sec.  3302.     (§15.)    A  charge  of  incumbrance  upon  any  Mortgi** 
estate,  for  the  purpose  of  securing  payment  of  money,  or  SSton'cJ*' 
the  performance  of  any  covenant  or  agreement,  is  not  a  ^^^ 
revocation  of  any  will  relating  to  the  same  estate  which  was 
previously  executed;  but  the  devise  and  legacies  therein 
contained  must  pass,   subject  to  such  charge  or  incum- 
brance. 

SUtutes  of  1850,  p.  178,  $  15. 

Sec.  1303.    A  conveyance,  settlement,  or  other  act  of  a  convey- 
testator,   by  which  his  interest  in  a  thing  previously  dis-  ^Ti  wvo! 
posed  of  by  his  will,  is  altered,  but  not  wholly  divested,  is       "* 
not  a  revocation;  but  the  will  passes  the  property  which 
would  otherwise  devolve  by  succession. 

N.  Y.  C.  C,  §571. 
See  Bruek  y.  Txtcktr,  32  Cal.  425,  cited  under  section  1319,  post, 

A  subsequent  deed  of  estate  owned  when  a  wiU  was  made,  is  only  a  reyo- 
cation  pro  tonto.    Sie  9  Pick.  350;  4  Greenl.  (Me.)  341;  11  Ohio,  287. 

The  money  received  for  an  estate  sold  would  not  pass  under  a  devise  of 
the  land  given  in  the  will,  nor  uice  t^ersa.    See  5  Pick.  112;  9  Barb.  35. 
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^^fliiititft     Seo.  1304.    If  the  instramont  by  which  an  alteration  is 
made  in  the  testator's  interest  in  a  thing  preriously  dis-» 
posed  of  by  his  will,  expresses  his  intent  that  it  shall  be  & 
revocation,  or  if  it  contains  provisions  wholly  inconsistent 
with  the  terms  and  nature  of  the  testamentary  disposition, 
it  operates  as  a  revocation  thereof,  unless  such  inconsistent 
provisions  depend  on  a  condition  or  contingency  by  reason 
of  which  they  do  not  take  effect. 

N.  Y.  C.  C,  $572. 

??T?JKf?"      Seo.  1305.    The  revocation  of  a  will  revokes  all  its  codi- 
cils. 

N.  Y.  0.  C,  }573. 

A  reTocatory  clanse  in  a  will,  of  all  former  irUb,  is  not  always  imperative. 
Its  effect  depends  npon  the  intention  to  be  gathered  from  aU  the  instrumenis. 
Van  Wert  v.  Benedict,  1  Brad.  114. 


Afterbom 
cbild,  tin- 
provided 
for,  to 
•ucoeed. 


Seo.  1306.  (§16.)  Whenever  a  testator  has  a  child 
bom  after  the  making  of  his  will,  either  in  his  lifetime  or 
after  his  death,  and  dies  leaving  such  child  unprovided  for 
by  any  settlement,  and  neither  provided  for  nor  in  any  way 
mentioned  in  his  will,  the  child  succeeds  to  the  same  por- 
tion of  the  testator's  real  and  personal  property  that  he 
would  have  succeeded  to  if  the  testator  had  died  intestate. (a) 

N.  Y.  0.  C,  $  574;  statutes  of  1850,  p.  178,  $  16. 

See  4  Kent's  Com.  249,  and  cases  cited  there. 
See,  also,  sections  1339  and  1403,  poet, 

* 

Property  in  this  State,  acquired  by  the  husband  after  marriage,  but  before 
the  passage  of  the  act  of  April  17,  1850,  is  common  property  under  the 
Mexican  law,  as  that  acquired  subsequently  is  by  the  statute,  and  cannot  be 
disposed  of  by  will.    Buchanan's  Estate,  8  Cal.  607. 

A  posthumous  child,  for  whom  no  provision  is  made  in  the  will  of  the 
father,  is  entitled  (there  being  no  other  children)  to  one  half  of  the  separate 
and  common  property,  where  no  express  intention  of  the  testator  to  the  con- 
trary appears.    IHd, 


(a)NoTa.~(From  Civil  Code.H-8so.  698.  When  a  tntare  Interest  is  Umlted  to  sncoesson, 
heirs,  isflue  or  children,  posthumous  children  are  eutitled  to  take  in  the  same  manner  as  if 
living  at  the  death  of  their  parent.  ^ 

Ssc.  739.  A  future  interest,  depending  on  the  contingency  of  the  death  of  any  person 
without  successors,  heirs,  issue  or  children,  is  deieated  by  the  birth  of  a  poathumons 
child  of  S'lch  person,  capable  of  tiding  by  snecesion. 

As  to  whether  a  child  in  its  mother's  womb  is  deemed  to  be  in  existence,  see  Siedfut  v. 
IHchols,  3  Johns.  18;  Swift  v.  Dvffield,  3  Serg.  k  Bawle,  38;  GoodtUU  v.  Wood,  7  Tenn.  108. 

See,  also,  as  to  when  presumption  of  existence  arises,  4  Kent's  Ck)m.  'US,  and  oases  cited 
there. 
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17.)    When  any  testator  omits  to  provide  obiidren  or 

— — -t.  -.,  ^  ,  _,  Issue  of 

—    ^^^    iaariA  £i£   fl.nv  children  of 

_  End  of  SecUon  1307,  Page  SOS.  ' 

The  omitted  child  takes  thfiM   iT'a      '  *  °'  ^**'  ^^  ^"l-  ^Ol- 

ket.  6  Met.  405;  Ban  Sft  v  i,!"?^^^^,  ^''"r '^  ^'""^  ^-  ^- 
Mo.  312;  Ha.««rdi«e  v.  P„^te  27  m!  L  p  '"''^  '^  ^'^"^'  "* 
T.  1S73.  •  ^  ^°-  *2'5  Pearson  t.  Pearson,  Oct. 


BQCll  on^Mioii 
Quere. 

Intention.- -The  Talidity  of  a  will  must  be  tested  by  the  proof  of  its 
original  execution,  and  by  its  contents,  without  the  aid  of  parol  cTidence  as 
to  the  intention  of  the  testator  in  respect  to  its  subsequent  ratification.  Ex 
parte  Lindsay,  2  Brad.  204. 

But  ivl|i|i*  iriUis  opntest^d  as  having  been  procured  by  undue  influence, 
eTidenee  of  ifte  couMtii^of  itB provisions  with  the  testator's  intentions^  and 
declarations  indicated  to  disintOMiAed  pttc^s,  is  admissible.  •  Wtghtman  v. 
*>*^^^ard,  3  Brad.  393.  If 

— ■  4a««fT eitt^af ||t tbo  tflur I^MBilwas  made, 


Wnere  n  v^^^^.  e 

there  shall  be  parted  out  from  tne  ucov  »..     .  e 

found,  1400  head  of  large  cattle,  which  shall  be  sold  by  my  execui^^^,  .  d 
their  product  shall  be  invested  by  them  according 'to  the  instructions  which  I 
have  given  to  them  of  the  fulfillment  whereof  they  shall  have  to  give  account 
to  God  alone;"  and  *'  I  declare  that  besides  what  has  been  already  expressed, 
I  made  a  secret  bequest  to  my  son  Joaquin,  which  my  executors  shall  give 
him  to  understand  according  to  my  instructions  when  they  may  aeem  it  con- 
venient," and  the  executors  in  obedience  to  an  order  of  court  answered  that 
the  instructions  given  them  were  verbal,  and  to  the  effect  that  this  clause  of 
the  will  referred  to  a  son  of  the  testator;  that  they  were  to  give  these  cattle 
to  this  son,  if,  and  when,  they  saw  fit,  and  that  the  obligation  so  to  do  was 
merely  moral:  Heldf  that  the  son  has  no  claim  upon  the  estate  which  he  or 
his  creditors  can  enforce;  that  it  is  a  mere  matter  of  conscience  and  not  a 
legal  obligation.    Sparks  v.  De  la  Ouerra,  18  Cal.  676. 

Under  the  provisions  of  section  seventeen  of  the  "act  concerning  wills," 
parol  evidence  is  not  admissible  to  show  that  a  testator,  who,  by  his  will,  de- 
vised hid  whole  estate  to  his  wife  without  mentioning  his  children  therein, 
intentionally  omitted  to  make  any  provision  for  his  children,  but  to  render 
an  exclusion  of  the  latter  effectual,  the  evidence  tiiat  the  testator  intended  to 
do  BO  must  be  furnished  by  the  will  itself.    Est,  of  Oarravd^  35  Cal.  336. 

Will  naming  no  chilcb-en,  but  will  referred  to,  and  children  mention- 
ed in  subsequent  codicil.— Where  a  will  gives  all  the  testator's  property  to 
his  wife,  without  naming  his  children,  and  subsequently  a  codicil  is  made 
referring  to  the  will  and  mentioning  the  children:   ife/d,  that  the  codicil  and 
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will  mast  be  read  together  as  parts  of  one  instmment  in  determining  whether 
the  omission  to  provide  for  the  children  was  intentional  within  the  seyen- 
teenth  section  of  the  act  of  1850  concerning  wills,  which  declares  that  if  the 
testator  omit  to  provide  in  his  will  fur  his  children,  they  shall  inherit  the 
same  share  in  his  estate  as  if  he  had  died  intestate,  "  unless  it  shall  appear 
that  such  omission  was  intentional."    Fayne  v.  Payrie^  18  Cal.  291. 

Beldjurther,  that  the  only  object  of  the  statute  is  to  protect  the  children 
against  omission  or  oversight,  frequently  arising  from  sickness,  old  age  or 
other  infirmity,  or  the  peculiar  circumstances  under  which  the  will  is  exe> 
cuted;  and  that  whenever  the  children  are  present  to  the  mind  of  the  testa- 
tor— and  of  this  the  fact  that  they  are  mentioned  is  conclut>ive  evidence — 
th«4  statute  affords  them  no  protection  if  no  provision  is  made  for  them. 
Ibid, 

Quere:  Whether  a  letter  addressed  by  the  testator  to  his  wife,  the  execu- 
trix, and  accompanying  the  will  is  admissible  in  evidence,  to  be  read  in  con- 
nection with  the  will,  to  show  that  the  omission  of  the  testator  to  provide 
for  his  children  in  the  will  was  intentional.    Ibid. 

See,  also,  Terry  v.  Foster,  1  Mass.  146;  Wild  v.  Brewster,  2  Mass.  570; 
Church  y.  Crocker,  3  Mass.  18;  Wilder  v.  Ooes,  14  Mass.  357;  misony,  Foshd, 
6  Mete.  402. 

<'  Children,"  what.— A  testator  bequeathed  "  to  my  children,"  etc.,  nam- 
ing three.  Another  child  had  deceased  before  publication  of  the  will  leaving 
children  who  survived  testator:  Held,  that  under  the  statute  the  word  "chil- 
dren" did  not  show  an  intent  to  omit  the  grandchildren,  and  they  must  be  ^ 
allowed  to  share  by  right  of  representation.  Estate  of  TJtz,  Jajms^  Term, 
1872;  Pac.  Law  Eep.,  vol.  Ill,  p.  75. 

The  omission  to  mention  children  in  a  will,  bequeathing  the  property  to  a 
grandchild,  does  not  support  the  construction  that  mention  of  the  grand- 
child brought  children  to  the  recollection  of  the  testator,  and  therefore,  the 
omiKsion  to  mention  the  children  cannot  be  said  to  be  intentional.  Biuhy, 
Lindsey,  July  Term,  1872;  Pac.  Law.  Rep.,  vol.  IV,  p.  126. 

See  Lawrence  y.  Hubbard,  1  Bradf.  252,  cited  under  section  1309,  post. 

Share  of         Seg.  1808.     (§18.)    When  any  share  of  the  estate  of  a 
chud,  out  of  testator  is  assiffn^'*  *^  — 

^""^  End  of  sections  1308-9.  Pages  304-5. 

Pearson  V.Pearson.  Oct.  T.  1873. 

.xooott  or  legatees,  in  proportion  to  the  yalne 

they  may  respectively  receive  under  the  will,  unless  the  ob- 
vious intention  of  the  testator  in  relation  to  some  specific 
devise  or  bequest,  or  other  provision  in  the  will,  would 
thereby  be  defeated;  in  such  case,  such  specific  devise, 
legacy  or  provision  may  be  exempted  from  such  apportion- 
ment, and  a  different  apportionment,  consistent  with  the 
intention  of  the  testator,  may  be  adopted. 

Statutes  of  1850,  p.  178,  $18. 
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Sec.  1309.     (319.)    If  such  children,  Or  their  descend- Advance- 
ants,  so  unprovided  for,   had  an  equal  proportion  of  the  during  iife- 
testator's  estate  bestowed  on  them  in  the  testator's  lif e- teautor. 
time,  by  way  of  advancement,  they  take  nothing  in  virtue  of 
the  provisions  of  the  three  preceding  sections. 

statutes  of  1850,  p.  JL79,  $  19, 
'  See  section  1351,  post,  and  cases  cited  there. 

In  determining  the  construction  of  a  will,  the  testator  is  presumed  to  have 
nsed  words  in  their  primary  and  ordinary  sense.  The  word  **  children  *'  in- 
cludes only  immediate,  legitimate  descendants,  and  not  stepchildren.  Law* 
renoe  y.  Hubhard,  1  Brad.  252. 

Sec.  1310.     (§20.)    When  any  estate  is  devised  to  any  »««*»»  ©' 
child,  or  other  relation  of  the  testator,  and  the  devisee  dies  in«  relation 
before  the  testator,  leaving  lineal  descendants,,  such  de-inwe'ime. 
scendants  take  the  estate  so  given  by  the  will,  in  the  same  {JJ^^^ 
manner  as  the  devisee  would  have  done  had  he  survived  the  soendanw. 
testator.  • 

Statutes  of  1850,  p.  179,  $20. 
See  section  1386.  voet. 


End  of  Section  1311    Page  305. 

A  devise  of  all  the  testator's  property,  real  and  personal,  includes  the 
homestead.    Etcheborne  v.  Auzerais,  45  Gal.  121. 

See  WiUiama  v.  McDougaU,  39  Cal.  80,  cited  under  section  1317,  post, 

"Wliat  estate  passes  by  wlU.— Construction.^Testator  by  his  wiU  (in 
German)  gave  his  wife  a  life  estate  in  all  his  **  property."  "And  further,  it 
is  my  will  that  my  beloved  wife  SybiUa,  after  my  death,  all  my  property,  it 
may  have  name  as  it  will,  shaU  come  into  her  hands:"  Held,  that  the  fee 
passed  to  the  wife.    Oeyer  v.  Wentzel,  68  Penn.  St.  84. 

If,  by  the  terms  of  a  will,  the  estate  is  devised  to  A.,  to  have  and  to  hold 
during  his  lifetime  and  then  to  go  to  his  heirs;  if  the  word  "heirs  "  is  used 
in  a  general  sense  to  indicate  those  to  whom  by  law  the  property  would  pass 
by  descent,  and  not  in  a  special  or  restrictive  sense  to  designate  certain  par- 
ticular individuals,  the  whole  estate  vests  in  A.  in  fee  simple,  notwithstand- 
ing the  language  of  the  wiU  limits  him  to  a  life  estate.  Norris  v.  Hen^ey^ 
27  Gal.  39. 

The  following  was  the  language  of  the  bequest  in  the  will:  "  I  bequeath  to 
Dr.  Van  Ganaghen  one  third  of  my  property  on  £/alifomia  street,  and  one 
third  to  my  son  and  one  third  to  my  brother,  each  and  aU  of  them  to  have 
and  to  hold  their  lifetime  and  then  to  go  to  their  heirs  and  assigns.  But 
never  to  sell:"  Htld,  that  by  the  terms  of  the  wiU,  the  three  devisees  took  a 
fee  simple  estate  in  the  property  devised.    Ihid, 

If  the  testator  devises  his  "flour-mill  with  the  land  pertaining  thereto,  s 
hall  league  more  or  less,"  and  he  owns  a  lai^e  tract  of  land  around  the  mill, 
20 
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and  there  is  no  iudosHre  around  the  mill,  and  no  portion  of  it  has  any  spe- 
cial relation  to  the  business  carried  on  at  the  mill,  the  entire  tract  of  land 
passes  by  the  will  to  the  devisee  upon  the  death  of  the  testator.  Bruck  t. 
Twker,  32  Cal.  425. 

If  the  whole  tract  of  land  around  the  mill  which  belongs  to  the  testatoi  in 
such  case  is  less  than  half  a  league,  it  will  be  assumed  that  he  intended  to 
give  the  whole  tract.    Ibid. 

See,  also,  Brack  v.  Tucker^  October  Term,  1871,  cited  under  section,  1317, 
po«<. 

The  bequest  was  to  Susan,  the  testator's  wife,  all  the  residue  of  his  l^p- 
erty,  after  payment  of  his  debts,  **for  her  natural  life,"  etc.  The  entire 
estate  was  community  property:  Held,  that  the  devise  applied  only  to  that 
moiety  within  the  testamentary  power  of  testator,  and  the  virife  would  take 
one  moiety  in  fee  and  a  life  estate  in  the  other  moiety:  HM^  further,  that 
the  court  cannot,  by  decree,  make  her  elect  to  take  the  entire  estate  for  life 
with  remainder  over,  etc.,  or  only  one  moiety  in  fee.  The  principle,  that 
one  who  takes  under  a  will  cannot  afterwards  dispute  its  validity,  does  not 
apply,  for  decedent  had  no  authority  to  dispose  of  but*bne  half  the  propeitr, 

<  ■ 

and  the  wife  withdrawing  her  share  from  the  liabilities  of  law,  etc.,  is 
not  disputing  the  will.  EakiJU  of  BUoey,  Cal .  Sup.  Court,  October  Term.  1871. 
A  will  by  which  interests  in  real  estate  were  devised  to  certain  infants, 
provided  that  the  devisees  might  each  "takeout"  one  half  of  his  share 
when  he  should  come  of  age,  and  the  other  half  not  until  ^  the  other  chil- 
dren should  come  of  age,  and  it  was  objected  to  the  validity  of  a  sale  made 
by  the  guardian  of  the  devisees,  under  order  of  the  probate  court,  that  the 
above  provision  of  the  will  so  controlled  the  disposition  of  the  property  that 
it  was  not  the  subject  of  sale  by  the  guardian :  Held,  that  whatever  effect 
this  provision  might  have  in  controlling  the  use  of  the  property,  the  title  to 
it,  the  estate  of  the  devisees  vested  in  them  upon  the  death  of  the  testator, 
and  this  estate  was  the  subject  of  sale  under  the  provisions  of  the  statute,  and 
the  effect  of  its  sale  was  to  transfer  whatever  estate  the  wards  had  to  the 
purchaser.    FUch  t.  MUler,  20  Cal.  352. 
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.  ,    ^Iclit  or  interest  in  lands  acquired 

1312.    Any  estate,  rigM.  o  ^^  ^.^  ^^^ 

bv  the  testator  alter  xn  thereto  was  vested 

tLeby  and  in  like  jX^^  *,  will,  unless  the  ^- 

i^  bim  at  the  time  °«  ^^^^e  will  to  have  been  the 

trary  manifestly  appears     j         ^^  ^^^  ^  ^^^ 

intention  of  the  tes  ator.     ^^^^^^  aenoting  the  »■ 

terms  deTising,  or  in      j  ^^  ^^^^  es+^'^-of  M-i 

tent  of  the  testator  to  dev.se  ^^^  ^^^^  ^^^^  ^ 

t^arSltCdTdevise  at  the  time  of  his  dece«». 

,   nuAun  me  testator  may  die  seized,  made 

_  ^^xouHuce  of  the  provisions  of  section  twenty-two  of  the  act  of  the  State 
of  California  conierning  wills,  is  a  general  not  a  speciftc,  devise.    Ibid. 
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CHAPTEK  XVII. 

Il^TERPBETATION  OP  WILLS,   iJND  EFPECT  OP  VAEI0U8  PRO- 
VISIONS, 

SaonoN  1317.  Testator's  intention  to  be  carried  out. 

1318.  Intention  to  be  ascertained  from  the  will. 

1319.  Rules  of  interpretation. 

1320.  Several  instruments  are  to  be  taken  together. 

1321.  Harmonizing  various  parts, 

1322.  In  what  case  devise  not  affected. 
■t             1323.  When  ambiguous  or  doubtful, 

1324.  Words  taken  in  ordinary  sense, 

ifltmction. 


Opposite  Section  1812,  Page  307- 

1313.  No  estate,  real  or  personal,  shall  be  be- 
queathed or  devised  to  any  charitable  or  benevolent 
society,  or  corporation,  or  to  any  person  or  persons  in 
tmst  for  charitable  uses,  except  the  same  be  done  by 
will  duly  executed  at  least  thirty  days  before  the  de- 
cease of  the  testator;  and  if  so  made,  at  least  thirty 
days  prior  to  such  death  such  devise  or  legacy,  and  each 
of  them,  shall  be  valid ;  provided,  that  no  such  devises 
or  bequests  shall  collectively  exceed  one  third  of  the 
estate  of  the  testator  leaving  legal  heirs,  and  in  such 
case  a  pro  rata  deduction  from  such  devises  or  bequests 
shall  be  made  so  as  to  reduce  the  aggregate  thereof  to 
one  third  of  such  estate ;  and  all  dispositions  of  prop- 
erty made  contrary  hereto  shall  be  void,  and  go  to  the 
residuary  legatee  or  devise,  next  of  kin,  or  heirs,  accord- 
ing to  law.  [Approved  March  18th,  1874.  Immediate 
effect.] 


1 

Bud  of  Section  1317,  Page  30?!  ""*^' 


^l^rew  devise  sufficient  accuracy.    Bruck  v.  Tucker,  42  Cal.  349 
I>«viM  of  oommon  property.    Estate  of  SiWey,  42  CJal.  211. 
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Illegltfmate  ohlld,  provision  for.— The  testator  charged  the  beqnest  of 
his  estate  with  the  ''support  and  edncation  "  of  a  minor, illegitimate  child, 
without  naming  any  amonnt  therefor:  Held,  that  in  determining  what  should 
be  the  manner  and  style  of  education  and  support,  the  conclusion  most  be 
arrived  at  by  reference  to  the  will,  and  on  a  fair  and  just  interpretation  of  itfi 
provisions,  considering  all  the  circumstances  which  surrounded  the  testator, 
and  the  motives  which  probably  actuated  him.  Williams  v.  McDougaU,  39 
Cal.  80. 

Intention. — Construction.  -If  a  word  in  a  will  is  repugnant  to  the  clear 
intention  manifested  in  other  parts  of  the  instrument,  it  mby  be  regarded  as 
surplusage  or  restricted  in  its  application.    £siaie  of  Woodt  36  Cal.  75. 

When  the  testator  in  his  will,  directs  his  executor,  within  one  year  after  his 
decease,  to  sell  his  real  estate,  the  proceeds  to  be  disposed  upon  certain 
trusts,  the  power  to  sell  is  not  limited  to  one  year,  but  may  be  exercised  after 
that  time,  unless  there  are  express  words  in  the  will  showing  the  intention  of 
the  testator  thus  to  limit  the  exercise  of  the  power.  KidweU  v.  Brummagim, 
32  Cal.  436. 

A  devise  in  the  words:  "To  my  daughter  Lolita,  the  fionr-mill  with  the 
land  pertaining  thereto -a  half  league,  more  or  less,"  must  be  construed 
with  the  intention  of  the  testator  in  view,  and  its  construction  is  a  matter  of 
law,  and  not  to  be  submitted  to  a  jury.    Brack  v.  Tucker,  October  Term 
1871 ;  Pac.  Law  Rep.  vol.  Ill,  p.  5. 

Where  a  will  bequeaths  to  the  widow  generally,  all  the  personal  estate  for 
life,  with  remainder  over,  the  whole  must  be  converted  into  money  and  in- 
vested by  the  executor,  ^nd  the  income  paid  over  to  the  widow.  Calkiiis  v. 
Calkins,  1  Redf.  Sur.  Rep.  337. 

The  will  read:  "I  give  and  bequeath  to  my  beloved  wife,  Nancy,  all  my 
real  estate,  personal  property,  house,  furniture,  etc.,  to  have  and  to  hold  aa 
hers  as  long  as  she  shall  live;  and  after  her  death,  the  property  that  is  re* 
maining,  I  request  to  be  divided  among  my  children,"  naming  them:  H^d, 
that  the  bequest  was  general  and  not  specific,  and  that  the  money  in  the 
hands  of  the  executor,  after  payment  of  the  debts,  should  be  invested  by  him 
in  permanent  securities,  and  the  income  paid  over  to  the  widow.    Ibid, 

The  testator  directed  that  after  the  payment  of  his  debts  and  a  certidn 
annuity  to  U.,  all  his  real  and  personal  property  should  go  to  his  widow  for 
life.  One  of  the  debts  against  the  estate  was  in  the  nature  of  a  life  annuity 
to  N.  H. :  Held,  that  both  these  annuities  should  be  paid  out  of  the  principal, 
and  not  out  of  the  income,  of  the  estate.  That  alter  the  payment  of  the 
annuities,  debts  of  the  estate,  expenses  of  administration,  and  funeral  ex- 
penses, the  balance  should  be  invested  in  permanent  securities,  and  the  net 
income,  and  rents  and  profits,  paid  to  the  widow.  Haven  v.  Haven,  1  Redf. 
Sur.  Rep.  374. 

Intention  to     Sec.  1318.     In  case  of  uncertainty  arising  upon  the  face 

ed  from  the  of  a  will,   as  to  tlie  application  of  any  of  its  provisions, 

the  testator's  intention  is  to  be  ascertained  from  the  words 

of  the  will,  taking  into  view  the  circumstances  under  which 

it  was  made,  exclusive  of  his  oral  declarations. 

1  Redf.  on  Wills,  230,  and  cases  cited  there. 

And  see  BuUock  v.  Evans,  9  H.  of  L.  Cas.  24,  and  Madison  v.  Chapman,  ( 
Jur.  (N.  S.)  277. 


809  INTERPRETATION  OP  WILLS.  gee.  1819. 

Legacy. — Bequest. — ^The  testator,  after  commencing  his  will  with  the 
words  ''as  far  aa  my  worldly  goods  and  chattels  I  bequeath  them  as  follow- 
eth,*'  gave  several  pecuniary  legacies,  and  amongst  the  rest,  to  his  daughter 
Susannah,  a  legacy  of  £3,009.  He  also  bequeathed  to  his  daughter  Susan- 
nah, "  all  things  in  the  house  remaining  *  *  *  and  all  moneys  both  in 
the  house  and  out  of  it,"  and  made  no  express  residuary  bequest.  He  ap- 
pointed an  executor.  At  the  time  of  his  death  testator  had  moneys  in  his 
house,  at  his  bankers,  and  at  a  savings  bank.  He  bad  also  due  to  him 
arrears  of  a  superannuation  allowance,  and  a  sum  for  funeral  expenses  from 
a  friendly  society,  as  to  all  of  which  there  was  no  question.  He  had  besides 
some  shares  in  a  building  society  and  a  sum  of  consols  standing  in  his  own 
name.  Vice  Chancellor  Bacon  held  that  the  shares  and  stock  did  not  pass 
under  the  bequest  of  "all  moneys  both  in  the  house  and  out  of  it."    CoUitia  / 

V.  CoUins,  Law.  Rep.,  12  £q.  294. 

Residaary  olaose. — Construotion. — Ambiguity.— The  residuary  clause 
of  a  will  was  as  follows:  "Item,  I  give  and  bequeath  the  residue  of  my  es- 
tate after  the  foregoing  bequests  have  been  fully  paid  to  the  orthodox 
Protestant  clergyman  of  Delphi,  and  their  successors,  to  be  expended  in  the 
education  of  colored  children,  both  male  and  female,  in  such  way  and  man- 
ner as  they  may  deem  best  of  which  a  majority  of  them  shall  determine;  my 
object  in  this  bequest  being  to  promote  the  moral  and  religious  improvement 
and  well-being  of  the  colored  race.'*  Oaijfits  v.  Eartnon,  35  Ind.  Rep.;  Pac. 
Law  Rep.,  vol.  V,  p.  223. 

No  organized  or  corporate  body  known  as  the  orthodox  Protestant  clergy- 
man of  Delphi  existed  at  the  time  of  the  execution  of  the  will,  or  afterwards: 
Held,  in  a  suit  of  the  heirs  at  law  of  the  testator  against  his  executors,  that 
aaid  residuary  clause  was  void  for  vagueness  and  uncertainty,  and  incapable 
of  judicial  enforcement  by  a  court  of  chancery  possessing  the  ordinary  pow- 
ers of  a  court  of  equity,  and,  therefore,  could  not  be  sustained  by  the  courts 
of  this  State.    Ibid. 

The  testator,  by  his  will,  directed  that  in  case  of  his  widow's  death,  with- 
out issue,  a  certain  sum  should  be  paid  over  to  such  five  persons,  residents 
of  Addison  county,  Vermont,  as  should  be  named  and  appointed  by  the 
judges  of  the  supreme  court  of  Vermont,  to  be  trustees,  **to  found,  establish 
and  manage  an  institution  for  the  education  of  females,  to  be  located  in  the 
town  of  Middlebury,  Vermont."  After  certain  specific  legacies,  he  be- 
queathed the  residue  of  his  estate  "unto  five  persons,  who  shall  be  named 
as  tmsiees  by  the  supreme  court  of  Vermont,"  for  the  same  purpose.  No 
time  was  given  within  which  such  appointment  should  be  made,  and  no 
other  mention  of  the  institution,  its  object  or  purpose,  was  made.  The  resi- 
due consisted  of  personal  property  situated  in  this  State,  which  was  the  testa- 
tor's domicile  at  the  time  of  his  death:  Hdd,  that  the  bequests  were  invalid. 
Mscom  V.  JSlchois,  1  Redf .  Sur.  Rep.  340. 

Sec.  1319.     In  interpreting  a  will,  subject  to  the  law  of  Baiwofin. 
this  State,  the  rules  prescribed  by  the  following  sections  of  uJJ^^ 
this  chapter  are  to  be  observed,  unless  an  intention  to  the 
contrary  clearly  appears. 

See  1  Redf.  on  Wills,  424,  et  seq,,  and  notes. 

If  the  testator  devises  his  "flour-mill  with  the  land  pertaining  thereto,  a 
half  league,  more  or  less,"  and  he  owns  a  large  tract  of  land  around  the  - 
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mill,  and  there  is  no  inolosore  aronnd  the  mill,  and  no  portion  of  it  has  any 
special  relation  to  the  bnaineas  carried  on  at  the  mill,  the  entire  tract  of  land 
passes  by  the  will  to  the  devisee,  upqp  the  death  of  the  t<;stator.  Brwck  t. 
Tueker,  32  Gal.  425. 

If  the  whole  tract  of  land  aroand  the  mill  which  belongs  to  the  testator  in 
snch  case  is  less  than  half  a  league,  it  will  be  assnmed  that  he  intended  to 
give  the  whole  tract.    Ibid, 

If  the  testator  devises  his  ''flonr-mill  with  the  land  pertaining  thereto,  a 
half  league,  more  or  less,**  and  several  witnesses  testify,  some  that  he 
applied  the  term  "* mill  tract**  to  all  the  land  at  one  time,  and  others  that  at 
a  different  time  he  applied  the  same  name  to  only  a  part  of  the  land,  it  is 
not  a  case  of  conflict  of  testimony.  Such  testimony  only  shows  that  the 
testator  applied  the  name  "  mill  tract,"  sometimes  to  a  part  of  the  land,  and 
sometimes  to  all,  and  the  devisee,  to  recover  the  land,  it  not  obliged  to  prove 
the  boundaries  of  the  land  intended  to  be  devised.    76id. 

If  the  testator  in  his  lifetime  conveys  or  contracts  to  convey  a  part  of  a 
tract  of  land  devised  by  him,  the  will,  upon  his  death,  operates  only  upon 
so  much  of  the  land  as  legally  and  equitably  belonged  to  him  at  his  death. 
Ibid, 

An  instrument  purporting  to  be  a  will  executed  by  P.  after  reciting  that  he 
had  already  proportioned  out  to  his  sons  their  lands,  contains  this  clause: 
*'  I  declare  that  these  lands  comprehend  all  my  property  of  the  Bancho  de 
San  Antonia,  the  title  of  whose  concession  and  possession  is  in  the  hands  of 
my  son  Ygnacio,  and  which  lands  I  have  already  divided  amongst  my  sons  as  a 
donation  inter  vtuos,  to  their  entire  satisfaction,  and  which  donation,  by  these 
presents,  I  hereby  ratify:."  HeLd,  that  the  heirs  at  law  of  P.,  and  all  persons 
claiming  under  him.  are  estopped  by  these  recitals  from  denying  that  a  title 
had  passed  to  the  sons  in  conformity  therewith.  Adams  v.  Laiwng,  17  Gal. 
629. 

Rddt  further  J  that  these  recitals  give  title  to  the  sons  by  way  of  fo/t/{oa/ion 
of  the  previous  gift,  and  that  the  intention  of  the  instrument  was  to  vest  the 
title  immediately  in  the  sons,  and  not  to  make  a  testamentary  disposition  of 
the  lands.    Ibid. 

Heldf  further^  that  it  is  immaterial  whether  the  instrument  is  operative  for 
testamentary  purposes  or  not;  that  being  executed  with  all  the  formalities 
required  for  the  execution  of  a  deed,  it  was  admissible  in  evidence  in  behalf 
of  defendant,  who  claimed  title  under  it,  without  regard  to  its  testamentary 
character.    Ibid. 

The  same  instrument  may  operate  both  as  a  conveyance  and  as  a  will  or 
devise  in  regard  to  different  pieces  of  property.    Ibid, 

?ever»iin.       Sec.  1320.     Several  testamentary  instruments,  executed 
are  to  be      by  the  Same  testator,  are  to  be  taken  and  construed  together 

taken  to-    •  .       .  . 

gother.       as  ouo  instrument. 


The  codicil  to  a  will  operates  as  a  republication  of  the  will,  and  the  t'wo 
are  to  be  regarded  as  forming  but  one  instrument,  speaking  from  the  date  of 
the  codicil.    Fayne  v.  Payiie,  18  Cal.  291. 

Where  a  wiU  gives  the  testator's  property  to  his  wife,  without  naming  his 
children,  and  subsequently  a  codicil  is  made  referring  to  the  will  and  men- 
tioning the  children:    Hdd^  that  the  codicil  and  the  will  must  be  read  to- 
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gether  as  parts  of  one  instrument  in  determining  whether  the  omission  to 
provide  for  the  children  was  intentional  within  the  seventeenth  section  of 
the  act  of  1850  concerning  wills,  which  declares  that  if  the  testator  omit  to 
provide  in  his  will  for  his  children*  they  shall  inherit  the  same  share  in  his 
estate  as  if  he  had  died  intestate,  unless  it  shall  appear  that  snch  omission 
was  intentional.     1  bid. 

See,  also,  Holland  v.  Union  Theolog.  Seminary,  5  N.  Y.  193;  Jauncy  v. 
AUarney-General,  3  Griff.  308;  Stune  v.  Eixins,  2  Atkins,  86. 

Sec.  1321.     All  the  parts  of  a  will  are  to  be  construed  in  Harmoniz- 
relation  to  each  other,  and  so  as,  if  possible,  to  form  one  pwu. 
consistent  whole;  but  where  several  parts  are  absolutely 
irreconcilable,  the  latter  must  prevail. 

See  Arcularius  v.  Oeiaenhanimtr,  3  Bradf.  64,  cited  under  next  section. 

If  a  word  in  a  will  is  repugnant  to  the  clear  intention  manifested  in  other 
parte  of  the  instrument,  it  may  he  regarded  as  surplusage,  or  restricted  in  its 
application.    Estate  of  Wood,  36  Cal.  75. 

See,  also,  Egerton  v.  Conklin,  25  Wend.  221;  Ford  t.  Ford,  6  Hai-e,  492; 
Covenhuvm  v.  Shuler,  2  Paige,  130;  Carter  v.  Hunt,  40  Barb.  391;  Mutter's 
Eatate,  38  Penn.  St.  314;  Siceet  v.  Cfiaae,  2  N.  Y.  79;  Trustees  TlieoL  Serrdnary 
V.  Kellogg,  16  N.  Y.  88;  CampbeU  v.  Eaiodon,  18  N.  Y.  414. 

Sec.  1322.     A  clear  and  distinct  devise  or  bequest  cannot  inwbatcaM 
be  affected  by  any  reasons  assigned  therefor,  or  by  any  other  ^^tS^°* 
words  not  equally  clear  and  distinct,  or  by  inference  or 
argument  from  other  parts  of  the  will,  or  by  an  inaccurate 
recital  of,  or  reference  to,  its  contents  in  another  part  of  the 
will. 

A  bequest  for  life  in  trust,  is  not  repugnant  to  another  and  further  bequest 
absolutely.  A  gift  in  remainder  to  a  life  tenant  of  a  share  in  a  fund  in  which 
he  has  a  life  interest,  is  not  so  contradictory  and  incongruous  as  to  be  inca- 
pable of  being  carried  out.  A  certain  and  definite  gift  is  not  rendered  nuga- 
tory by  a  subsequent  provision  of  uncertain  signification.  It  is  a  settled 
principle  of  construction,  not  to  disturb  any  prior  gift  any  further  than  is 
absolutely  necessary  to  give  efiect  to  a  posterior  qualifying  disposition.  A 
legacy  may  be  made  payable  after  the  legatee's  death.  Effect  should  be 
given  to  every  part  of  a  will,  and  no  portion  is  to  be  disregarded,  unless 
entirely  repugnant  to  another  portion.  The  intention  is  to  be  gathered  from 
the  entire  instrument,  and  if  several  clauses  can  be  harmonized,  none  of 
them  will  be  rejected.  Where  the  terms  of  a  will  are  not  ambiguous,  resort 
cannot  be  had  to  extrinsic  evidence.  Such  evidence  may  be  received  to  de- 
termine whether  the  words  of  the  will,  with  reference  to  the  facts,  admit  of 
their  being  construed  in  a  primary  sense,  but  that  beiug  determined,  and  no 
ambiguity  existing,  the  court  cannot  speculate  about  the  testator's  intention, 
in  opposition  to  his  wiU  as  written.  Arcularius  v.  Gfdsenhammer,  3  Bradf.  75; 
affirmed  in  25  Barb.  403. 

The  construction  of  wills  is  not  affected  by  punctuation.  The  gift  of  a 
remainder  ''upon"  the  decease  of  the  life  tenant  is  not  conditional,  but 
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Tested,  and  does  not  therefore  lapse  by  the-  death  of  the  legatee  before  the 
eontingency  has  occurred.     Ibid. 

The  testator  left  his  children  legacies  of  $5,000  each ,  some  absolutely,  and 
some  in  trast,  and  afcer  directing  the  investment  of  one  third  of  the  pro- 
ceeds of  his  real  and  personal  estate  for  the  use  of  his  wife  daring  life,  dis- 
posed of  the  residue  as  follows:  '*I  give,  devise  and  bequeath,  all  the  rest, 
residue  and  remainder  of  my  estate  to  my  children  by  my  present  wife 
Phebe,  together  with  the  share  of  the  estate  set  apart  for  my  said  wife  daring 
her  natural  life,  upon  her  decease  equally  to  be  divided  among  them :  '*  Held, 
that  J.  S.,  one  of  the  said  children,  was  equally  entitled  to  share  in  the  resi- 
due with  the  others,  notwithstanding  his  legacy  of  $5,000,  was  placed  in 
trust  during  his  life,  and  by  a  codicil  was  directed,  on  his  decease  without 
issue,  to  fall  into  the  residue.    Ibid. 

See,  also,  Thompson  v.  WhWock,  5  Jur.  (N.  S.)  991;  Coley.  Wade,  16  Ves. 
46;  Greenwood  v.  Sutdiffe,  14  C.  B.  226;  Exoen  v.  OldfiM,  4  De  Gex  k  J.  30; 
HiUeradon  v.  Lovoe,  2  Hare,  355;  Mortimer  v.  HarUey^  3  De  G.  &  Sm.  332- 

When  am.        Sec.  1323.     Where  the  meaning  of  any  part  of  a  will  is 
doubtful,     ambiguons  or  doubtful,  it  may  be  explained  by  any  refer- 
ence thereto,  or  recital  thereof,  in  another  part  of  the  will. 

See  Uyalt  v.  Pugsley,  23  Barb.  285;  Marsh  v.  Hague,  1  £dw.  Gh.  174. 

word«uven     Sec.  1324.     The  words  of  a  will  are  to  be  taken  in  their 

in  ordinary 

texue.  ordinary  and  grammatical  sense,  unless  a  clear  intention  to 
use  them  in  another  sense  can  be  collected,  and  that  other 
can  be  ascertained. 

See  1  Bedf .  on  Wills,  430  to  435,  and  cases  cited  there. 

«,^.  .^ Sec.  1325.     The  words  of  a  will  are  to  receive  an  inter- 

efaTivTcSSl  pr^tation  which  will  give  to  every  expression  some  effect, 
Btruotion.    rather  than  one  which  will  render  any  of  the  expressions 
inoperative. 

See  1  Bedf.  on  Wills,  430,  et  seq.,  and  cases  cited  there. 

Intestacy  to     Bec.  1326.     Of  two  modos  of  interpreting  a  will,  that  is 
be  avoided.  ^^  ^yQ  preferred  which  will  prevent  a  total  intestacy. 

See  Booth  v.  Booth,  4  Ves.  407. 

Etreot  of  Seo.  1327.     Technical  words  in  a  will  are  to  be  taken  in 

wwdir^  their  technical  sense,  unless  the  context  clearly  indicates  a 
contrary  intention. 

See  1  Bedf.  on  Wills,  429^35,  and  cases  cited  there. 

A  clearly  manifested  intention  in  one  part  of  a  wiU  onght  not  to  yield  to  a 
provision  of  doubtful  meaning;  and  technical  terms  are  presumed  to  have 
been  employed  by  the  testator  in  their  legal  sense,  unless  the  context  plainly 
controls  them.    Corrigan  v.  Kiernan,  1  Bradf.  208. 

The  usual  acceptation  of  language  may  be  restrained  by  provisions  indi- 
cating a  contrary  intention.  Words  ordinarily  construed  as  raising  a  ten  *ney 
in  common,  will  be  interpreted  as  establishing  a  joint  tenancy,  if  t«rms  of  a 
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gift  overshow  an  intention  to  create  a  joint  tenancy.  The  force  of  technical 
words  is  always  controlled  by  provisions  showing  that  a  technical  interpre- 
tation would  militate  against  the  design  of  the  testator.  Slierwood  v.  8htr- 
wood,  S  Bradf.  230. 

Sec.  1328.     Technical  words  are  not  necessary  to  give  JJ|J^J*jJJJ 
effect  to  any  species  of  disposition  by  a  will.  necewaiy. 

See  Jackson  t.  Luqueref  5  Cow.  228;  and  Parks  y.  Parks,  9  Paige,  117. 

Sec.  1329.     The  term  "heirs,"  or  other  words  of  inherit-  certain 
tance,  are  not  requisite  to  devise  a  fee,  and  a  devise  of  real  ueoeBBary  to 
property  passes  all  the  estate  of  the  testator,  unless  other- 
wise limited. 

Sec.  13(^0.  Beal  or  personal  property  embra,cedin  a  power  Power  to 

-1.  I'll  »         1       1       '  11      1  1  devise,  how 

to  devise,  passes  by  a  will  purporting  to  devise  all  the  real  executed  by 
or  personal  property  of  the  testator,  (a)  wui. 

See  Amory  y.  MeredUh,  7  Allen,  397. 

Wills  deyising  and  bequeathing  all  the  real  and  personal  estate  of  the  testa- 
tor operate  upon  lands  and  personalty  embraced  in  a  testamentary  power, 
althongh  the  power  be  not  reoited  or  referred  to.  Van  Wert  v.  Benedict,  I 
Bradf.  113. 

A  devise  was,  '*  to  my  daughters,  Christiana  and  Phoebe,  the  house  I  now 
live  in  •  •  •  •  •  **  and  twenty  acres  of  land.  •  •  »  •  *  xhe 
twenty  acres  that  I  have  willed  to  my  daughters  to  have  during  their  lifetime, 
at  their  death  to  have  the  privilege  to  will  to  my  daughter  Sarah  Kerr's  chil- 
dren, or  my  son  Thomas  Yemer's  children,  just  as  they  see  proper:'*  Seld, 
that  the  daughters  took  an  estate  for  their  joint  lives,  in  such  wise  that  the 
share  of  the  one  first  deceased  should  enure  on  her  death  to  the  benefit  of 
the  survivor.  Christiana  died  intestate,  and  Phoebe  devised  the  twenty  acres 
to  a  son  of  Thomas:  Held,  that  the  power  was  weU  executed.  Kerr  v.  Ver- 
ner,  16  P.  F.  Smith's  (Penn.)  Bep.  2U. 

Sec.  1331.    A  devise  or  beqnest  of  all  the  testator's  realneviBeor 
or  personal  property,  in  express  terms,  or  in  any  other  ■"re'kiw 
terms  denoting  his  intent  to  dispose  of  all  his  real  or  per-  P^p®^*  ** 
sonal  property,  passes  all  the  real  or  personal  property  which 
he^as  entitled  to  dispose  of  by  will  at  the  time  of  his  death. 

See  McNaughten  v.  McNaughten,  41  Barb.  50. 

Compare  sections  1274,  1317,  1318,  ante,  and  cases  cited  there. 

(a)  Note. — (From  Civil  Code.) — Skc.  901.  Wbere  a  power  to  dispose  of  real  property  is 
confined  to  a  disposition  by  devise  or  will,  the  instroment  of  execution  mnst  be  a  will  duly 
executed  according  to  the  provisions  of  the  title  on  viU*. 

Sbc.  902.  Where  a  power  is  conflned  to  a  disposition  by  grsnt,  it  cannot  be  executed  by 
will,  even  though  the  disposition  is  not  intended  to  take  eifect  until  after  the  death  of  the 
person  executing  the  power. 

Sec.  937.  Where  a  power  in  trust  is  created  by  wiU,  and  the  testator  has  omitted  to  des- 
IgTiate.  expressly  or  by  necessary  implication,  by  whom  the  power  is  to  be  executed,  its  exe- 
cution devolves  on  the  district  court. 
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1382.    A  devise  of  the  residue  of  the  testator's  real 

property  passes  all  the  real  properly  which  he  was  en- 

8ft  titled  to  devise  at  the  time  of  his  death,  not  otherwise 

effectually  devised  by  his  will. 

1888.    A  bequest  of  the  residue  of  the  testator's  per- 
sonal property,  passes  all  the  personal  property  which 
he  was  entitled  to  bequeath  at  the  time  of  his  death, 
not  otherwise  effectually  bequeathed  by  his  will. 
••I 

«•  iairae«," '  tions, "  * '  nearest  relations, "  *  *  representatives,  ** ' '  legal  repre- 
••ant«/»etc.  seutatives**  or  ''personal  representatives,"  or  "family," 
** issue,"  "descendiants,"  "nearest,"  or  "nextof  kin"of  any 
person,  without  other  words  of  qualification,  and  when  the 
terms  are  used  as  words  of  donation  and  not  pf  limitation, 
vests  the  property  in  those  who  would  be  entitled  to  succeed 
to  the  property  of  such  persons,  according  to  the  provisions 
>  of  the  title  on  Succession,  in  this  code. 

See  next  section  and  compare  with  note  thereunder. 

Rule  in  <*  ShaUay's  oase/'^If  by  the  terms  of  a  wiU  the  estate  is  devised 
to  "A."  to  have  and  to  hold  during  his  lifetime  and  then  to  go  to  his  hein; 
if  the  word  "heirs'*  is  used  in  a  general  sense  to  indicate  those  to  wbom b; 
law  the  property  would  pass  by  descent,  and  not  in  a  special  or  restrictiTe 
sense  to  designate  certain  particular  individuals,  the  whole  estate  Tests  in 
"A."  in  fee  simple,  notwithstanding  the  language  of  the  will  limits  him  to  a 
life  estate.    Norris  v.  Hensley,  27  Cal.  442. 

The  following  was  the  language  of  the  bequest  in  the  will:  "I  bequeath 
to  Dr.  Van  Canaghen  one  third  of  my  property  on  California  street,  and  one 
third  to  my  son  and  one  third  to  my  brother,  each  and  aU  of  them  to  h^n 
and  to  hold  their  lifetime,  and  then  to  go  to  their  heirs  and  assigns.  Bat 
never  to  sell:"  Hdd,  that  by  the  terms  of  the  will,  the  three  devisees  name^ 
took  a  fee  simple  estate  in  the  property  devised.    1  bid. 

See,  also,  authorities  cited  in  said  dase,  and  4  Kent's  Com.  216,  et  s^. 

The  -word  *•  issue"  under  the  rule.— The  word  issue  in  a  will  means 
prima  fade  the  same  thing  as  "heirs  of  the  body."  The  rule  in  Shelley's 
case  is  not  a  rule  of  construction,  not  a  means  of  ascertaining  the  intention 
of  the  testator — it  presupposes  that  Intention  to  be  ascertained.  KlfpP^  ^' 
JLaverty,  Sup.  Ct.  Penn.  Nov.  1871. 

A  devise  to  A.  for  life — ^upon  the  happening  of  her  death  to  her  Ifl^°^ 
issue,  if  she  should  leave  any — in  default  of  such  issue  over,  unless  on  tne 
face  of  the  will  it  be  sufficiently  shown  that  the  word  **  issue"  was  intended 
to  have  a  less  extended  meaning  than  its  prima  facie  signification,  vests  an 
estate  tail  in  A.,  which  by  operation  of  the  act  of  April  27,  1855,  becomes  an 
estate  in  fee  simple,  the  will  having  been  made  since  the  passage  of  the  ac 
Ibid. 
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'Wlienthe  rule  1b Inapplicable.— A  devise  ran  "to  M.  and  her  children." 
I>oe3  the  estate  rest  solely  in  M.?:  Held,  that  the  rale  in  Shelley's  ease  is 
not  applicable.  That  mle  applies  to  the  term  "  heirsi"  which  is  in  sneh  case 
considered  a  word  of  limitation  and  not  of  purchase.  The  word  "issue" 
has  been  sometimes  held  to  operate  in  this  respect  like  the  word  "heirs," 
but  only  in  those  cases  in  which  it  is  used  as  synonymous  with  the  latter 
-word.  If  by  "issue"  it  appears  that  the  testator  meant  "children,"  then 
the  rule  has  no  application.  A  devise  of  real  estate  to  one  and  his  children 
tmder  our  statute  vests  an  estate  in  common  in  the  devisees.  Estate  of  Utz, 
January  Term,  1872;  Pac.  Law  Rep.,  vol.  Ill,  p.  75. 

Rule  in  Bhelley's  case. — Construction. — A  general  devise  made  in  1838 
to  A.  with  a  power  of  appointment  by  will  and  in  default  of  a  will,  then  to 
her  lawful  issue  in  equal  shares,  and  in  default  of  such  issue  then  to  her 
brothers  and  sisters  in  equal  shares  •  «  •  •  gives  A.  an  estate  tail. 
Ogden*s  Appeal^  Sup.  Ct.  Penn.  May,  1872. 

In  wills  and  mere  trusts,  the  intention  to  vest  the  estate  in  the  heirs  at  law 
of  the  life  tenant  may  be  inferred  from  other  terms  than  "heirs."  In  regard 
to  wills  technical  phrases  and  forms  of  expressions  decided  in  other  cases, 
are  not  permitted  to  overturn  the  intent  of  the  testator,  when  that  intent  is 
clearly  ascertained  to  be  different  in  the  will  under  consideration.  Estate  of 
Ellis,  Sup.  Ct.  Penn.  June,  1872;  Pac.  Law  Rep.,  vol.  IV,  p.  34. 

The  rule  in  Shelley's  case  has  no  place  in  the  interpretation  of  a  will,  and 
takes  effect  only  when  the  intention  of  the  testator  has  been  first  ascertained. 
Ibid, 

"Any  form  of  words  sufficient  to  show  that  the  remainder  is  to  go  to  those 
whom  the  law  points  out  as  the  general  or  lineal  heirs  of  the  first  taker,  will 
enlaige  the  estate  for  life  of  the  first  taker  to  an  estate  tail  by  implication." 
PoiVs  Appeal,  6  Casey,  170,  confirmed.    Ihid. 

A  devise  to  daughters  "  in  trust,  to  pay  the  interest  and  income  thereof 
during  their  natural  lives,  free  from  the  debts,  control  and  engagements  of 
any  husband  they  might  have  or  take,"  with  a  power  of  appointment  to 
them,  "and  for  want  of  such  direction,  limitation  or  appointment,"  then 
the  trustee  was  directed  "to  grant,  assign  and  pay  the  same  to  such  person 
or  persons  as  would  be  entitled  to  the  same,  in  case  they,  my  said  daughters, 
had  survived  their  respective  husbands,  and  departed  this  life  intestate, 
seized  thereof  in  fee:"  Held,  to  vest  the  fee  in  the  daughters.    Ihid. 

The  testatrix  in  this  cause,  in  certain  events,  which  happened,  bequeathed 
leaseholds  to  certain  persons  by  name,  and  "their  issue,  equally  between 
them,  their  respective  executors,  administrators  and  assigns,  in  such  man- 
ner, shares  and  proportions  as  she  had  thereinbefore  directed,  respecting  her 
freehold  estate.  She  had  devised  freehold  estates  to  the  persons  named  as 
tenants  in  common  in  fee.  Bacon,  V.  C,  held  that  "issue "  was  to  be  used 
merely  as  a  word  of  limitation,  and  the  will  to  be  read  as  if  it  did  not  con- 
tain the  word  "issu^."    Buckingliam  v.  Sellick,  Law  Journal,  June  15,  1872. 

A.  made  his  will  as  follows:  "And  it  is  my  will,  that  my  son  John  shall 
have  that  land,  as  follows:  the  southwest  quarter  of  section  twenty-two  in 
township  twenty-two,  north  of  range  one,  west,  to  be  for  his  use  his  life,  and 
then  to  fall  to  his  heirs."  Held,  that  this  gave  to  the  devisee  the  fee  simple, 
according  to  the  rule  in  Shelley'^  case.  McCray  v.  Lipp,  35  Ind.  Rep. ;  Pac. 
Law  Rep.,  vol.  IV,  p.  106. 

Brothers  and  sisters  cannot  take  under  the  term  "descendants."  The 
term  does  not  mean  next  of  kin,  or  heirs  at  law  generally,  but  it  means  the 
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issue  of  the  body  of  the  person  named,  of  every  degree,  as  children,  grand- 
children  and  great-grandchildren.     Bamlin  ▼.  Osgood^  1  Redf .  8nr.  Rep.  409. 

The  testator  devi»ed  all  his  estate  to  his  executors,  in  tmat  to  sell  it 
in  such  parcels,  and  at  such  times,  as  he  should  think  proper,  and  author- 
ized them,  until  such  sales  were  made,  to  receive  the  rents  and  profits.  He 
then  directed  that,  upon  the  converting  of  all  his  estate,  real  and  personal, 
into  money,  it  should  be  divided  into  ninety  equal  parts,  specifying  how 
many  parts  were  to  be  paid  to  the  several  legatees.  He  also  directed  that,  in 
case  of  the  death  of  any  legatee  '*  before  the  division  of  my  estate,  lesnng 
descendants,  the  share  of  such  legatee  should  go  to  said  deaoendante,  in 
such  portions  as  they  would  be  entitled  to  if  such  deceased  person  had  died 
intestate,  fully  possessed  of  the  same:  Iltld,  in  view  of  the  discretion  allowed 
to  be  exercised  by  the  executors,  the  court  will  not  presume  that  the  testator 
contemplated  the  provision  of  the  whole  estate  at  an  earlier  period  than  it 
really  occurred,  except  where  unreasonable  delay  and  an  nnwarrantable 
abuse  of  the  trust  are  shown.    Ibid, 

The  event  upon  which  the  bequests  are  limited,  was  the  final  division  of 
the  testator's  estate;  and  the  legacies  did  not  vest  until  that  event  took 
place.  Therefore,  when  one  of  the  legatees  died  before  the  final  dinsion 
took  place,  the  limitation  over  to  his  descendants  took  effect  at  his  drath; 
and  his  share  should  be  paid  to  them,  and  not  to  his  administrator.  Tht 
widow  of  said  legatee  was  not,  therefore,  entitled  to  any  portion  of  her  hus- 
band's share.  She  is  not  included  in  the  term  ''descendants,"  and  can  take 
no  part  in  the  distribution  as  such.    Ibid, 

Parol  evidence  of  deolarationB  at  the  tfane  of  making  "v^ill.— When 
the  law  fixes  the  intention  of  the  testator  from  the  terms  of  a  will,  parol 
evidence  of  the  condition,  character  and  habits  of  the  devisee,  as  well  as 
declarations  made  by  the  testator  at  the  time  of  making  the  will,  in  order  to 
show  that  the  testator  only  intended  to  give  the  devise  a  life  estate,  are  intd' 
missible.    McOray  v.  Lipp,  35  Ind.  Rep.;  Pae.  Law  Rep.,  Vol.  IV,  p.  106. 

Sec.  1335.  The  terms  m3ntione(l  in  the  last  section  are 
used  as  words  of  donation,  and  not  of  limitation,  when  the 
property  is  given  to  tha  person  so  designated,  directly,  and 
not  as  a  qualification  of  an  estate  given  to  the  ancestor  of 
such  person. (a) 

To  what         Sec.  1336.  Words  in  a  will  referring  to  death  or  survivor- 
refer,         ship,  simply  relate    to  the  time  of  the  testator's  deatb, 

unless  possession  is  actually  postponed,  when  they  must  be 

referred  to  the  time  of  possession. 

(a)NoTB.~(Froiii  Civil  Code  )—Sbo.  779.  When  a  remainder  is  limited  to  thehein.^''' 
heirs  of  the  boly,  of  a  person  to  whom  a  life  Mtate  in  the  same  property  is  given,  the  per* 
sons  who,  on  the  termination  of  the  life  estate,  are  the  sucoeesors  or  heirs  of  the  body  of 
the  owner  for  life,  are  entitled  to  take  by  virtue  of  the  remainder  so  limited  to  thoSi  >^ 
not  as  mere  snocesaors  of  the  owner  for  life.    K.  Y.  0.  0.,  S  2.37. 

This  section  seems  to  abolish  the  "  rale  in  Shelley's  case,"  and  seems  to  be  inooDSifltnit 
with  section  1335  above.  The  wording  is  qaite  ambiguous,  and  perhaps  the  intenti<m  ^^ 
not  to  abolish  the  rule,  but  to  Rive  the  heirs  the  option  to  take  either  as  purchase!*  or 
KueceHsors.  It  is  scarcely  pot-sible  that  a  distinction  was  sought  to  be  raised  b«t«Mn  de- 
Tises  and  grants.    Bectiou  77U  is  taken  from  the  title  on  roal  property. 


Words  of 
donation 
and  of 
limitation. 
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See  Howard  v.  Hcncard^  21  BeaT.  550;  Schenk  t.  Affnew^  4  Kay  ft  J.  405; 
Akams  v.  Beekman^  1  Paige,  G31  Toq^e  v.  Connor,  10  H.  of  L.  Cas.  77;  Spur^ 
reU  y.  iSpurreU,  11  Hare,  154. 

Sec.  1337.  A  testamentary  disposition  to  a  class  includes  ne^iMor 

*  .      .  bequest  ta 

every  person  answering  the  description  at  the  testator's  •c'am- 
death;  but  when  the  possession  is  postponed  to  a  future 
period,   it  includes  also  all    persons  coming  within  the 
description  before  the  time  to  which  possession  is  postponed. 

The  testator  gives  a  moiety  of  the  residue  of  his  estate  to  his  wife,  "her 
heirs  and  assigns,"  and  the  other  moiety  to  the  '^chiUren*' of  his  late 
brother  and  sister,  '*  their  heirs  and  assigns;"  and  he  authorized  his  execu- 
tors to  sell  his  estate,  and  allow  his  wife  '*  to  take  a  moiety  thereof,  and  pay 
the  other  moiety  thereof  to  the  children  of  his  said  late  brother  and  sister." 
At  the  death  of  the  testator,  as  well  as  at  the  date  of  the  will,  several  of  the 
children  of  the  brother  and  sister  were  dead:  Heldy  that  the  word  "  heirs" 
was  a  word  of  limitation  and  not  of  purchase,  and  the  issue  of  the  testator's 
nephews  and  neices  could  take.    Stirea  v.  Van  Rensaaiaer,  2  Bradf .  172. 

In  case  of  a  bequest  to  children,  as  a  class,  it  is  a  general  rule  that  only 
those  living  at  the  date  of  the  will  can  take,  unless  an  intent  to  the  contrary 
can  be  deduced  from  other  portions  of  the  will.    llAd. 

When  a  bequest  is  made  to  a  class,  the  death  of  one  before  the  testator 
does  not  cause  a  lapse,  but  all  those  answering  the  description  of  the  class  at 
the  testator's  death,  can  take  the  whole.    Ihid, 

See,  also,  Campbell  v.  Bawdon,  18  K.  Y:414;  also  Tucker  v.  Bishop,  16  N. 
y.  402;  Johnson  v.  Valentine,  4  Sandf.  36;  Doubleday  v.  Neitton,  27  Barb. 
444. 

Seo.  1338.     When  a  will  directs  the  conversion  of  real  when  oon- 
property  into  money,  such  property  and  all  its  proceeds  t^es'affeoi. 
must  be  deemed  personal  property  from  the  time  of  the  tes- 
tator's death. 

See  2  Bedf.  on  Wills,  125  and  126  and  cases  cited  there;  see,  also.  Story 
on  Equity  Jur.  $$  790  to  793,  and  1212  to  1214.  and  cases  dted  in  notes; 
also,  Phelps  v.  Pond,  23  N.  Y.  76;  Forsyth  v.  Rathbone,  34  Barb.  405;  Foicler 
▼.  Dfpau,  26  Barb.  239;  Johnson  v.  BenntU,  39  Barb.  52. 

Sec.  1339.     A  child  conceived  bef  ore,  but  not  bom  until  when  ehud 
after  a  testator's  death,  or  an^  other  period  when  a  dispo-  {^ISotr'r 
sition  to  a  class  vests  in  right  or  in  possession,  takes,  if  ^(fr  wii? 
answering  to  the  description  of  the  class,  (a) 

(«)Nora.-^Piom  OItU  Code )— Sao.  608.  When  a  futare  interest  is  ttmited  to  socoeeeon, 
hf>in,  iMoe  or  children,  poethnmoue  children  are  entitled  to  take  in  the  same  manner  as  if 
Uving  at  the  death  of  their  parent.    M.  T.  C.  C.  1 190;  SUtutf*  of  1865.  p.  171. 1 6. 

8bo.  739.  A  inture  iuterest,  depending  on  the  oontin>:ouc7  of  the  death  of  any  person 
without  euceeseors,  heirs,  issne  or  children.  Is  defeated  by  the  birth  of  a  posthnmouM  child 
of  each  person,  capable  of  taking  by  sucoession.  M.  T.  G.  C,  1911;  Btatntea  of  1866,  p. 
171.14. 
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See  section  1403,  posl,  and  1306,  in  the  preceding  chapter,  and  note  to  said 
section. 
See,  also,  Jenkins  t.  Freyer,  4  Paige,  53;  Rawlins  t.  Rmdins,  2  Ck>x«  425. 

MistakM  Seo.  1340.  When,  applying  a  will,  it  is  found  that  there 
Biona.  is  an  imperfect  description,  or  that  no  person  or  property 
exactly  answers  the  description,  mistakes  and  omissions 
must  be  corrected,  if  the  error  appears  from  the  context  of 
the  will  or  from  extrinsic  evidence;  but  evidence  of  the 
declarations  of  the  testator  as  to  his  intention  cannot  be 
received. 

See  Do«  v.  AUeny  12  Ad.  &  El.  451;  Douglas  v.  FeUovos,  1  Kaj,  114. 

Parol  proof,  whan  admiaafble. — Generally  parol  proof  cannot  be  recelTed 
to  vary  a  will  where  its  meaning  is  plain  and  its  provisions  are  susceptible  of 
application.  But  evidence  of  all  material  facts  is  admissible,  in  aid  of  the 
exposition  of  a  will;  and  it  is  competent  by  means  of  extrinsic  evidence,  to 
place  the  court  in  the  situation  of  the  testator,  so  as  to  facilitate  and  ensure 
the  ascertainment  of  his  intention.    Ex  parte  Hornby,  2  Bradf.  420. 

It  is  competent  to  give  evidence  of  the  testator's  declaration  at  the  time  of 
making  the  will,  where,  as  the  will  is  written,  there  is  no  one  to  answer  the 
precise  description  in  the  instrument.    Ibid, 

In  construing  a  will,  words  may  be  transposed,  to  effectuate  the  testator's 
intention  as  gathered  from  the  will  and  from  extrinsic  proof,  when,  as  the 
clause  stands,  it  is  inapplicable  to  an  existing  state  of  facts,  but  if  transposed, 
it  will  be  consistent  and  applicable.     Ibid. 

Zlztrlnsio  evidence.^The  testator  by  his  will  gave  a  legacy  of  $500  **to 
his  nephew,  James  Hornby,  son  of  his  brother  Frederick,"  It  appearing  that 
Frederick  had  no  son  named  James,  and  that  James  had  a  son  named  Fred, 
erick,  and  the  draughtsman  of  the  will  having  testified  that  the  testator 
directed  the  legacy  to  *' James'  son  Frederick;"  and  other  satisfactory  evi- 
dence having  been  given  of  the  intention  of  the  testator  at  the  time  of  mak- 
ing the  will,  showing  the  legacy  was  designed  for  Frederick,  son  of  James: 
Held,  that  the  words  of  the  clause  in  question  might  be  transposed,  and  the 
mistake  corrected,  so  that  the  will  might  be  read  in  conformity  with  the  fact. 
Ibid, 

The  testatrix  by  her  will  gave  to  the  B.  0.  Orphan  Asylum  in  the  city  of 
New  York  all  future  dividends  in  all  her  share  of  the  capital  stock  of  ''the 
Mechanic's  Bank  so  usually  called  in  the  city  of  New  York."  At  the  time  of 
making  the  will  and  at  her  decease,  ''she  had  one  thousand  dollars  in  the 
stock  of  the  City  Bank,  but  none  in  the  Mechanic's  Bank,  nor  had  she  ever 
owned  any  in  the  last  named  institution:  Held^  that  the  shares  in  the  City 
Bank  passed  under  the  will  to  the  legatees  named.  Orphan  Asyhan  y. 
Ummons,  3  Bradf.  145. 

Evidence  of  material  facts  is  in  all  oases  admissible  in  aid  of  the  applica- 
tion of  a  will  to  determine  whether  the  words  with  reference  to  the  facts 
admit  of  a  plain  application,  and  if  not,  then  to  determine  whether  they  can 
be  applied  in  any  other  sense  of  which  they  are  capable  so  as  to  satisfy  the 
intention.    Ibid, 

The  present  case  is  one  of  misdescription.    A  legacy  will  not  be  allowed 


319  INTERPRETATION  OF  WILLS.  scc.  1341. 

to  fail  merely  by  a  false  description,  if  by  rejecting  the  portion  of  the  de- 
scription that  is  false,  there  are  words  enough  left  in  the  testament  to  effect 
the  testator's  intention  and  convey  the  sabject  matter  he  intended  to  dispose 
of.  Misdescription  is  fatal  when  total,  but  if  only  partial,  the  inaccurate 
portion  may  be  disregarded.  The  word  ''Mechanics/'  in  this  bequest,  being 
rejected  as  inapplicable  to  any  property  ever  owned  by  the  testatrix,  the  be- 
quest is  left  to  operate  upon  any  bank  stock  possessed  by  her,  which,  as  ap- 
pears by  the  evidence,  was,  in  fact,  no  more  in  amount  than  the  sum  described 
in  the  specific  legacy.    Ibid.    Contra,  Doe  v.  EiacockSt  5  N.  &  M.  663. 

On  the  final  accounting  of  the  executors,  it  appeared  that  there  was  no  per- 
son to  answer  the  name  of  an  annuitant  described  in  his  will  as  the  testator's 
'*  cousin  Paris  Piccard;"  but  parol  evidence  was  given  that  his  cousin  Pris- 
cilla  Piccard  was  usually  named  by  him  as  described  in  the  will:  Held,  that 
parol  proof  may  always  be  used  to  apply  to  a  will;  that  is,  to  ascertain  the 
person  intended  by  the  testator  by  a  description,  which,  though  not  ambigu- 
ous on  its  face,  cannot  be  applied  precisely  as  expressed  in  the  instrument. 
The  plain  terms  of  a  testament  cannot  be  altered  by  showing  the  testator's 
declarations.  The  writing  must  prevail  and  be  interpreted  by  its  own  lan- 
guage: but  it  is  competent  to  point  out  by  proof  the  person  who  answers  the 
description  of  a  legatee;  and  if  there  be  no  one  who  exactly  meets  the  de- 
scription, the  person  intended  may  be  ascertained  by  means  of  extrinsic  evi- 
dence.   Hart  V.  Marks,  4  Bradf.  Ii51. 

See  I  Greenl.  on  Evid.  $$  287  to  291,  inclusive,  and  cases  cited  in  notes; 
see  1  Redf.  on  Wills,  496,  et  seq. 

See,  also,  Lee  v.  Paine,  4  Hare,  249;  Smith  v.  Smith,  4  Paige,  &71;  Fleming 
T.  Feming,  8  Jur.  (N.  S.)  1042;  Smith  y.*Wykoff,  3  Sandf.  Ch.  82; 'i/ar<  v. 
Tlud,  2  De  Gex.  M.  &  Gr.  300;  Stanley  v.  Stanley,  2  Johns.  &  Hem.  513; 
JBlundeU  v.  Gladstone,  1  Phillips,  279. 

Sec.  1341.  Testamentary  dispositions,  including  devises  whende. 
and  bequests  to  a  person  on  attaining  majority,  are  presumed  be'^aeBto 
to  vest  at  the  testator's  death. 

See  Post  V.  Hover,  30  Barb.  312;  also  Dupre  v.  Thompson,  8  Barb.  537. 

The  testatrix  died  February  6.  1856,  and  among  other  legacies  in  her  will, 
bequeathed  a  certain  sum  to  the  Troy  Conference  Academy,  at  West  Poult- 
ney,  Vermont.  On  the  twelfth  day  of  January,  1857,  the  trustees  of  the 
academy  executed  a  lease  to  a  private  individual  for  nine  hundred  and  ninety, 
nine  years,  at  a  nominal  rent,  it  being  fully  provided  that  the  lessee  should 
**  carry  on  the  school  contemplated  by  and  in  the  charter,  or  acts  incorpo- 
rating the  same,  according  to  all  the  conditions  of  said  acts  of  incorporation:" 
Held,  that  the  legacy  became  vested  in  the  academy  on  the  death  of  the  tes- 
tatrix; and  whether  the  subsequent  execution  of  the  lease  operated  to  dis- 
solve the  corporation  or  not,  the  fact  of  such  previous  vesting  controlled  the 
course  of  the  legacy,  and  entitled  the  academy  thereto.  Wesleyan  University 
V.  Troy  Con,  Acad.,  1  Redf.  Sur.  Rep.  287. 

The  testator  directed  a  certain  sum  to  be  invested  by  his  executors,  the 
income  thereof  to  be  paid  to  his  parents  during  life;  and  on  the  death  of 
both,  out  of  the  sum  so  invested  to  pay  $2,500  to  the  testator's  brother.  The 
brother  died  before  either  parent:  Held,  that  the  legacy  to  the  brother  con- 
sisting of  personal  property,  and  being  chargeable  on  the  personal  estate, 
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Tested  from  the  testator's  death;  and  on  the  death  of  both  parents  should  be 
paid  to  the  legatee's  personal  representative.  The  gift  was  not  payable  un 
the  happening  of  a  contingent  event.  The  mere  postponement  of  the  achial 
possession  of  a  legacy  affixes  no  condition  to  its  actual  vesting.  Zarocque  t. 
Clark,  1  Redf.  Sor.  Rep.  469. 

L.  0.  devised  premises  to  the  intestate  "  if  he  should  live  until  he  » 
twenty-one  or  marry;"  in  case  of  his  death  under  twenty-one,  unmarried, 
then  to  V.  The  intestate  died  under  twenty-one,  unmarried:  Held,  The  fee 
had  Tested  in  the  intestate  and  was  not  contingent  upon  his  arrival  at  the 
age  of  twpnty-one,  or  his  marriage.   Kelso  t  .  Cuming,  1  Redf.  Sur.  Rep.  392. 

The  rents  and  profits  accruing  between  the  Testing  of  the  fee  and  the  death 
of  the  intestate  belonged  to  him,  and  the  remainder  thereof  left  unexpended 
were  assets  in  the  hands  of  his  admiuistrator  to  be  accounted  for.    Jlnd, 

The  rents  and  pi'ofits  accruing  after  the  death  of  the  intestate  went  with 
the  fee  to  V.    Jbid. 

Bnt  where  certain  personal  property  was  bequeathed  to  the  intestate,  on 
the  same  terms,  to  be  held  in  trust  for  him  until  he  was  twenty-one:  Held, 
that  y.  took  the  property  either  as  next  of  kin  of  L.  C,  or  by  the  will.   Ibid. 

Seo.  1342.  A  testamentary  disposition,  in^hen  vested, 
cannot  be  divested  unless  upon  the  occurrence  of  the  pre- 
cise contingency  prescribed  by  the  testator  for  that  nnr- 
pose. 

See  WiUia 
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-  W4.  Av^acee  of  a  lim- 

..^^o  me  testator's  death,  does  not  defeat 
bjLie  interests  of  persons  in  remainder,  who  survive  the 
testator. 

See  Downing  ▼.  MarshaU,  23  N.  Y.  370;  Campbell  v.  Batcdon,  18  N.  Y.  421. 

conditioTiai      Beg.  1345.  A  conditional  disposition  is  one  which  depends 
bl^uMtsf^  upon  the  occurrence  of  some  uncertain  event,  by  which  it  is 
either  to  take  effect  or  be  defeated,  (^a) 


Condition] 
precedent, 
what 


Sec.  1346.  A  condition  precedent  in  a  will  is  one  which 
is  required  to  be  fulfilled  before  a  particular  disposition 
takes  effect. 

See  section  1281,  in  preceding  chapter,  and  cases  cited  there. 


(a)NoTS.~(From  Civil  0ode.)-~8E0.  699.  Future  iuteroAta  pass  by  saocesaion,  will  and 
tranater,  in  the  aauie  manner  as  present  iutereuts.    M.  i\  C.  0.,  H  191. 


J 
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Sec.  1347.  Where  a  testamentary  disposition  is  ™^*^^®  ^^^JJf^ 
upon  a  condition  precedent,  nothing  vests  until  the  condi- precedent, 
tion  is  fulfilled;  except  where  such  fulfillment  is  impossible, 
in  which  case  the  disposition  vests,  unless  the  condition 
-was  the  sole  motive  thereof,  and  the  impossibility  was  un- 
known to  the  testator,  or  arose  from  an  unavoidable  event 
subsequent  to  the  execution  of  the  will. 

A  clause  in  a  will  was  in  substantially  the  following  form :  '^  I  give  and  be- 
queath to  my  son,  Elisha  J.,  my  real  estate  (desoiibing  it),  during  his  nat^ 
ural  life,  and  after  his  decease,  to  descend  to  his  heirs,  provided,  however, 
that  the  said  Eliaha  J.  shall  provide  a  home  for  his  sister  Oriel,  till  her  mar- 
riage, and  then  to  give  her  an  outfit  equal  to  what  her  sisters  have  received 
at  their  marriage,  provided,  however,  that  if  the  said  EUsha  J.  does  not  ac- 
cept of  the  provisions  of  this  will  within  eighteen  months  from  the  date 
hereof,  then  said  property  to  revert  to  his  sister  Oriel:'*  Held,  while  by  the 
terms  of  the  will,  an  estate  was  devised  over  to  the  daughter,  upon  the  non- 
compliance with  the  second  proviso  or  condition  by  the  son,  that  the  first 
condition  did  not  thus  operate  as  a  limitation  upon  the  estate  devised  to 
him  and  his  heirs,  and,  therefore,  that  a  breach  or  non-p<)rformance  of  such 
condition,  did  not  have  the  effect  of  divesting  his  title  under  the  will,  but 
merely  operated  as  a  trust  or  charge  upon  the  estate  for  its  performance. 
Woodward  v.  Walling^  31  Iowa;  Pac.  Law  Bep.  vol,  IV,  p.  49. 

Sec.  1348.  A  condition  precedent  in  a  will  is  to  be  deemed  condJtionB 
performed  when  the  testator's  intention  has  been  substan-  when 
tially,  though  not  literally,  complied  with.  performed. 

Sec.  1349.  A  condition  subsequent  is  where  an  estate  or  oondiMoM 
interest  is  so  given  as  to  vest  immediately,  subject  only  to  what. 
be  divested  by  some  subsequent  act  or  event. 

Sec.  1350.  A  devise  or  leffacy  given  to  more  than  one  Devisees, 
person  vests  in  them  as  owners  in  common.  tenants  m 

common. 

Sec.  1351.  Advancements  or  cifts  are  not  to  be  taken  as  Advance- 

..."  nientB, 

ademptions  of  general  legacies,  unless  such  intention  is  ex-  when 
pressed  by  the  testator  in  writing. 

See  2  Bedf.  on  Wills,  908  d  seq.  (ed.  1866),  and  cases  cited  there. 

In  no  case  can  a  child,  bom  after  the  making  of  a  will  by  his  father,  re- 
cover of  any  brother  or  sister,  bom  before  the  will  was  made  any  portion  of 
any  advancement  made  by  his  father  in  his  lifetime,  to  snch  brother  or 
.sister.    Sanford  v.  Sanford,  61  Barb. ;  Pac.  Law  Bep.  vol.  IV,  p.  42. 

When  a  parent  conveys  land  to  his  child  without  asking  or  receiving  any 
consideration  therefor,  the  presumption  is  that  it  is  an  advancement  to  the 
child,  though  the  deed  recites  a  money  consideration,  and  contains  an  ac- 
knowledgment of  the  payment  of  it.    Ibid. 
21 
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Small  I  inconsiderable  sums  of  money,  oocasionally  given  to  a  child  to 
spend,  or  defray  expenses  in  traveling,  or  to  pay  for  small  presents,  and  the 
like,  should  be  seemed  to  have  been  given,  '*withonc  a  view  to  a  portion 
or  settlement  of  life,"  as  contemplated  by  the  statute,  and  are  not  to  be  re- 
garded as  advancements.    Ibid. 

But  a  considerable  sum  of  money  given  to  a  son  to  enable  him  to  start 
in  business,  is  prima  facie  an  advancement,  and  every  considerable  sum  of 
money  given  to  a  child  to  use  in  business  should  be  deemed  an  advancement, 
unless  proved  to  have  been  given  without  a  view  to  a  portion  or  settlement  in 
life.    Ibid, 

I 

A  deposit  of  money  by  a  testator  with  his  sons,  who  had  succeeded  to 
his  former  business:  Held,  under  the  circumstances  to  have  been  intended 
as  a  loan  to  them.    Estate  of  Luqu/eer,  1  Tucker's  Sur.  Rep.  236. 

A  testator  having  money  in  the  hands  of  his  sons,  refers  to  such  moneys 
in  his  will  as  "lent  or  advanced:"  Held,  that  the  circumstances  did  not 
constitute  an  "advancement,"  as  described  in  the  statute.    Ihid, 
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GENERAL  PROVieiONS, 

SxcTiON  1357.  Nature  and  designations  of  legacies. 

1.  Specific. 
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1359.  Order  of  sale  in  case  of  a  testator. 

1360.  Legacies,  how  charged  with  debts. 

1361.  Same. 

1362.  Abatement. 

1363.  Specific  deyises  and  legacif>8. 

136i.  Heir's  oonyejance  good,  unless  will  is  proved  within  four 
years. 

1365.  Possession  of  legatees. 

1366.  Bequest  of  interest. 

1367.  Satisfaction. 

1368.  Legacies,  when  due. 

1369.  Interest. 

1370.  Construction  of  these  rules. 

1371.  Executor  according  to  the  tenor. 

1372.  Power  to  appoint  is  invalid. 

1373.  Executor  not  to  act  till  qualified. 

1374.  Provisions  as  to  revocations. 

1375.  Execution  and  construction  of  prior  wills  not  affected. 

1376.  The  law  of  what  place  applies. 

1377»  Liability  of  beneficiaries  for  testator's  obligations. 

SsG.  1357.     Legacies  are  distinguished  and  designated,  vatareand 
according  to  their  nature,  as  follows :  tto'^ 

1.  A  legacy  of  a  particular  thing,  specified  and  distin-  specioc. 
guished  from  all  others  of  the  same  kind  belonging  to  the 
testator,  is  specific;  if  such  legacy  fails,  resort  cannot  be 

had  to  the  other  property  of  the  testator. 

2.  A  legacy  is  demonstrative  when  the  particular  fund  Demomtr*- 
or  personal  property  is  pointed  out  from  which  it  is  to  be  **^*' 
taken  or  paid;  if  such  fund  or  property  fails,  in  whole  or 

in  part,  resort  may  be  had  to  the  general  assets,  as  in  case 
of  a  general  legacy. 


See.  1357. 
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AnDiiitiei.  3.  An  annuity  ia  a  bequest  of  certain  specific  sums  peri- 
odically; if  the  fund  or  property  out  of  which  they  are  pay- 
able fails,  resort  may  be  had  to  the  general  assets,  as  in 
case  of  general  legacy. 

Reaiduary.       4,  A  rcsiduary  legacy  embraces  only  that  which  remains 
after  all  the  bequests  of  the  will  are  discharged. 
5.  All  other  legacies  are  general  legacies. 

Holdfast  y.  Pardee,  2  Blacket,  975;  Cftaworih  v.  Betch^  4  Yes.  556;  2  R«df. 
on  Wills,  462,  463,  475,  and  cases  cited  there. 

Also,  2  Redf.  on  Wills,  168;  Battism  y.  Richards,  7  Taunt.  105. 

Iiegacy,  on  what  chargeable.— Where  a  legacy  to  an  infant,  vith  interest 
for  maintenance  till  twenty-one  was  charged  on  testator's  real  estate,  if  the 
personal  estate  should  be  inadequate,  and  the  personal  estate  was  sufficient 
for  aU  the  purposes  of  the  will  at  the  time  of  testator's  death,  but  was  sub- 
sequently wasted  by  the  testator's  personal  representative:  Held,  by  Lord 
Romilly,  that  the  legacy  could  not,  on  the  infant  attaining  twenty-one,  be 
made  chargable  on  the  real  estate.  JiUshardson  y.  Markm,  Law  Rep.;  13 
Equity,  27. 

See  Calkins  y.  CalhinSj  1  Redf.  Sur.  Rep.  437,  cited  under  section  1317, 
ante. 

Annuity,  inrhat. — An  annuity  is  a  stated  sum  per  annum,  payable  annually 
unless  otherwise  directed.  It  becomes  payable  at  the  end  of  a  year  after  the 
testator's  decease,  because  the  will  so  provides.  Booth  v.  Ammerman,  4 
Bradf.  129. 

Bequests,  and  annuities  inrhen  due. — All  bequests  are  due  at  the  expira- 
tion of  the  year,  in  the  absence  of  any  special  provisions  to  the  contrary';  and 
the  duty  to  pay  an  annuity  arises  contemporaneously  with  the  efflux  of  the 
period  the  law  has  allowed  for  the  settlement  of  the  estate.    Ibid. 

The  income  or  interest  of  a  certain  fund  is  not  an  annuity,  but  simply 
profits  to  be  earned,  and  although  directed  to  be  paid  annually,  that  relates 
only  to  the  mode  of  payment  and  does  not  change  the  character  of  the  be- 
quest. In  such  a  case  it  does  not  become  the  duty  of  the  executors  to  invest 
the  principal  sum  until  the  end  of  a  year,  and  the  interest  will  not  become 
payable  until  the  end  of  the  second  year,  unless  the  testator  has  in  his  will 
provided  that  the  investment  be  made  at  an  earlier  time,  in  which  case  the 
will  must  be  followed.    Ibid. 

Annuities  commence  to  run  from  the  death  of  the  testator.  Estate  of  Fish, 
I  Tucker's  Sur.  Rep.  122;  Estate  of  Develin,  1  Tucker's  Sur.  Rep.  460. 

Where  part  of  a  bequest  was  void  under  the  statute :  Htld,  that  an  annuity 
charged  upon  the  bequest  was  chargeable  upon  that  part  of  it  which  was 
good.    Estate  of  Leary,  1  Tucker's  Sur.  Rep.  233. 

Bequest  of  personal  property.^Investment. — ^Where  a  will  bequeaths 
to  the  widow  generally  all  the  personal  estate  for  life,  with  remainder  over, 
the  whole  must  be  converted  into  money  and  invested  by  the  executor,  and 
the  income  paid  over  to  the  widow.  Valhins  v.  CoUkinSf  1  Redf.  Sur.  Rep. 
337. 

The  will  read,  "I  give  and  bequeath  to  my  beloved  wife  Nancy,  all  my 
real  estate,  personal  property,  house,  furniture,  etc.,  to  have  and  to  hold  as 
hers  as  long  as  she  shall  live;  and  after  her  death  the  property  that  is  re- 
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maining,  I  reqneat  to  be  divided  among  my  Bnrviving  children,"   naming 
them:    Fe/d.  that  the  bequest  was  general  and  not  specific,  and  that  the 
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1858.     When  a  person  dies  intestate,  all  his  prop-  ^ 

erty,  real  and  personal,  without  any  distinction  between 
them,  is  chargeable  with  the  payment  of  his  debts,  ex- 
cept as  otherwise  provided  in  this  Code  and  the  Code 
of  Civil  Procedure. 

1358.  The  property  of  a  testator,  except  as  otherwise 
specially  provided  for  in  this  Code  and  the  Code  of 
Civil  Procedure,  must  be  resorted  to  for  the  payment 
of  debts,  in  the  following  order: 

1.  The  property  which  is  expressly  appropriated 

by  the  will  for  the  payment  of  the  debts ;  r 

2.  Property  not  disposed  of  by  the  will ;  % 

3.  Property  which  is  devised  or  bequeathed  to  a 
residuary  legatee  ; 

4.  Property  which  is  not  specifically  devised  or  be- 
queathed ;  and 

5.  All  other  property  ratably.  Before  any  debts 
are  paid,  the  expenses  of  the  administration  and  the 
allowance  to  the  family  must  be  paid  or  provided  for. 

1360.  The  property  of  a  testator,  except  as  other- 
wise specially  provided  in  this  Code  and  the  Code  of 
Civil  Procedure,  must  be  resorted  to  for  the  payment 
of  legacies,  in  the  following  order: 

1.  The  property  which  is  expressly  appropriated  by 
the  will  for  the  payment  of  the  legacies  ; 

2.  Property  not  disposed  of  by  the  will ; 

3.  Property  which  is  devised  or  bequeathed  to  a 
residuary  legatee; 

4.  Property  which  is  [not]  specifically  devised  or 
bequeathed. 

Sec    1360.    In  the  application  of  the  personal  property  ^^eie.. 
of  a  decedent  to  the  payment  of  debts,  legacies  must  be  eua^ge4^^^ 
charged  in  the  following  order,  unless  a  different  intention 
is  expressed  in  the  will : 
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1.  Besidiiary  legacies; 

2.  General  legacies; 

3.  Legacies  given  for  a  valuable  consideration,  or  for  the 
relinquishment  of  some  right  or  interest; 

4.  Specific  and  demonstrative  legacies,  (a) 

See  the  preceding  two  sections  and  ant hori  ties  cited  there. 
1  Bedf .  on  Wills,  549,  469  and  cases  cited  there. 

T.  K.  Farquhar,  the  testator,  and  one  Leech  were  partners^  entitled  to 
eqnal  shares.  Part  of  the  assets  consisted  of  leasehold  premises,  Tested  in 
them  as  joint  tenants,  in  which  the  bosiness  was  carried  on.  Farqnhar,  by 
his  will,  bequeathed  to  Leech  *'all  my  share  of  the  leasehold  premises  in 
which  my  business  is  canned  on."  After  Farqnhar 's  death,  the  assets  of 
the  partnership  proved  insufficient  to  pay  the  partnership  debts,  though 
Leech  and  the  estate  of  Farqnhar  were  amply  solvent.  Leech  bought  the 
share  of  Farqnhar  in  the  leasehold  premises,  without  prejudice  to  his  rights 
under  the  bequest,  and  a  certificate  having  been  made  in  a  suit  for  the  ad- 
ministration of  Farquhar's  estate,  showing  that  it  was  solvent.  Leech  pre- 
sented a  petition  to  have  it  declared  that  the  effect  of  the  bequest  was  to  give 
him  a  moiety  of  the  leasehold,  exonerated,  out  of  Farquhar's  estate,  from  the 
partnership  debts,  and  for  the  return  of  the  purchase  money  which  he  had 
paid:  Held  (reversing  the  decision  of  btuart,  V.  C),  that  the  bequest  on]y 
gave  such  interest  in  the  leasehold  as  Farquhar  had;  namely,  a  right  tea 
moiety,  subject  to  payment  of  the  partnership  debts,  and  that,  as  the  pait- 
nei-ship  debts  exhausted  the  assets,  the  bequest  failed.  Farquhar  v.  Haddun, 
Law  Bep.  7  Ch.  1. 

Same.  Seo.  1361.     Lcgacics  to  husband,  widow  or  kindred  of 

any  class,  are  chargeable  only  after  legacies  to  persons  not 
related  to  the  testator. 

See  Duncan  v.  AU,  3  Penn.  382. 

. 

AbAtcmont.  Bec.  1362.  Abatement  takes  place  in  any  class  only  as 
between  legacies  of  that  class,  unless  a  different  intention 
is  expressed  in  the  will. 

The  will  directed  the  whole  estate  to  be  conveiied  into  money,  and,  among 
other  provisions,  out  of  the  fund,  directed  a  certain  sum  to  be  invested,  the 
interest  of  which  was  to  be  paid  to  the  wife,  but  without  expressing  it  to  be 
in  lieu  of  dower;  and  another  sum  to  be  invested,  and  the  interest  paid  to 

(a)NoTK.— (From  Ciyil  Code.)— Sso.  1116.  Lineal  and  collateral  wazranteea,  witb  all  their 
incidents,  are  aboUahed;  but  the  heirs  and  deviseea  of  every  peraon  who  has  made  anj 
eoyenant  or  agreement  in  reference  to  the  title  of,  in,  or  to  any  real  property,  are  auawr^ 
able  upon  each  covenant  or  agreement  to  the  extent  of  the  land  deacended  or  deriacd  to 
them,  in  the  oaaea  and  In  the  manner  prescribed  by  law, 

8«3.  291.  When  real  property,  aabject  to  a  mortgage,  paaaea  by  Bucceeaion  or  will,  the 
ancceasor  or  devisee  must  aatiefy  the  mortgage  out  of  his  own  property,  without  resorting 
to  the  fxecutor  or  administrator  of  the  mortgagoi,  unless  there  is  an  express  direction  la 
the  will  of  the  mortgagor,  that  the  mortgage  ahall  be  otherwise  paid.    N.  T.  C.  C,  1 1685. 
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his  adopted  daughter:  Edd,  that  whether  these  provisions  are  legacies  or 
annuities,  they  are  general,  and  are  subject  to  abatement  with  all  the  other 
legacies  of  the  will.    In  re  WiUiamat  1  Kedl.  Sur.  Bep.  208. 

Sec.  1363.     In  a  specific  devise  or  legacy,  the  title  passes  specific  de. 
by  the  will;  but  possession  can  only  be  obtained  from  the  legactos. 
personal  representative;  and  he  may  be  authorized  by  the 
judge  of  the  probate  court  to  sell  the  property  devised  and 
bequeathed,  in  the  cases  herein  provided. 

By  the  devise  to  G.  C.  of  a  house  and  land  on  the  line  of  an  unopened 
ayenue,  G.  G.  became  entitled  to  one  half  the  avenue,  and  to  the  award 
given  by  the  supreme  court  for  damages  in  opening  the  avenue.  Estate  of 
ChesUrman,  1  Tucker's  Sur.  Bep.  53. 

A  devise  declared  void,  where  limited  upon  three  minorities.    In  failing,  ' 

it  carries  with  it  all  subsequent  and  pending  limitations.  B.  died,  leaving 
a  will  containing  this  unlawful  limitation.  The  devise  failing,  he  is  declared 
to  have  died  intestate;  and  his  widow  took  only  her  dower  in  his  real  estate, 
and  her  third  part  of  his  personalty.  Estate  of  Thomas,  1  Tucker's  Sur. 
Bep.  367. 

Where  a  legacy  of  $12,000  was  given  to  nephews  and  neices,  viz:  "  the  five 
children  of  0.  to  be  equally  divided,  share  and  share  alike,"  and  one  died  in 
testator's  lifetime,  leaving  a  husband  and  child  surviving:  Eddy  that  the 
children  took  individually,  and  not  as  a  class,  and  that  the  surviving  four 
took  each  a  fifth,  and  the  remaining  fifth  feU  into  the  residuum.  EsUiie  of 
Chapeau,  1  Tucker's  Sur.  Bep.  410. 

The  same  deceased  legatee  being  also  a  residuary  legatee,  and  the  residuum 
being  bequeathed  to  several  in  common:  Eeld^  that  her  share  of  the  residuum 
passed  to  the  next  of  kin  of  the  testatrix.    Ihid. 

See  Norris  v.  Eensley,  27  Cal.  439,  citt-d  under  section  1334,  on  page  314, 
ante;  In  re  Woodvoorth^  31  Gal.  595,  cited  on  page  121,  anie;  and  Bruck  v. 
2Vc/cer,  32  Gal.  425,  cited  in  preceding  chapter. 

Sec.  1364.  The  rights  of  a  purchaser  or  encumbrancer  of  Heir'«  con- 
real  property,  in  good  faith,  and  for  value,  derived  from  gSSu^Saiew 
any  person  claiming  the  same  by  succession,  are  not  im-  ^t^ 
paired  by  any  devise  made  by  the  decedent  from  whom  yiaw?'**" 
succession  is  claimed,   unless  the  instrument  containing 
such  devise  is  duly  proved  as  a  will,  and  recorded  in  the 
office  of  the  clerk  of  the  probate  court  having  jurisdiction 
thereof,  or  unless  written  notice  of  such  devise  is  filed  with 
the  clerk  of  the  county  where  the  real  property  is  situated, 
within  four  years  after  the  devisor's  death. 

N.  Y.  C.  C.,  $  621. 
See  sections  1314,  on  page  21,  and  1318,  on  page  26,  anfe,  and  cases  cited 
there;    2  Bedf.  on  WiUs  (1866),  564. 

Sec.  1365.  Where  specific  legacies  are  for  life  only,  the  poi»eMioa 
first  legatee  must  sign  and  deliver  to  the  second  legatee,  or,  **"•«•**•• 
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if  there  is  none,  to  the  personal  representative,  an  inventory 
of  the  property,  expressing  that  the  same  is  in  his  custody 
for  life  only,  and  that  on  his  decease  it  is  to  be  delivered 
and  to  remain  to  the  use  and  for  the  benefit  of  the  second 
legatee,  or  to  the  personal  representative^  as  the  case 
may  be. 

N.  Y.  C.  C,  J622. 


Bequertof       Seo.  1366.  In  casc  of  a  bequest  of  the  interest  or  income 

interest.  ^ 

of  a  certain  sum  or  fund,  the  income  accrues  from  the  tes- 
tator's death. 


Satis&o 


Legaciet 
when  di 


K.Y.C.  C.  $623. 
2  Redf.  on  WUIb  a8f>H\  fiia  **  «-«  •  •'i"-  *^  ^-^' 
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1887.  A  legacy,  or  a  gift  in  contemplation,  fear  or 
peril  of  death,  may  be  satisfied  before  death. 

1876.  The  validity  and  interpretration  of  vills, 
wherever  made,  are  governed,  when  relating  to  prop- 
erty within  this  State,  by  the  law  of  this  State. 


interert.  Sec.  1369.  Legacies  bear  interest  from  the  time  when 
they  are  due  and  payable,  except  that  legacies  for  mainten- 
ance, or  to  the  testator's  widow,  bear  interest  from  the 
testator's  decease. 

See  seotdon  1366,  in  this  chapter,  ante,  and  anthorities  referred  to  there. 

constnio.        Sec.  1370.     The  four  preceding  sections  are  in  all  cases 
uTese^ruieB.  to  be  Controlled  by  a  testator's  express  intention. 

Compare  section  1317,  on  page  307,  ante,  and  cases  cited  there. 

Executor  Sec.  1371.  Where  it  appears,  by  the  terms  of  a  will, 
to^e  tenor,  that  it  was  the  intention  of  the  testator  to  commit  the  exe- 
cution thereof  and  the  administration  of  his  estate  to  any 
pers6n  as  executor,  such  person,  although  not  named 
executor,  is  entitled  to  letters  testamentary  in  like  manner 
as  if  he  had  been  named  executor. 


Power  to         Sec.  1372.    An  authority  to  an  executor  to  appoint  an 

appoint  if  i  •  .  1  . 

InvaUd.         CXCCUtor  IS  VOld. 

See  section  1353  of  Code  of  Civil  Procedure  on  p(tge  36,  ante,  and  cases 
cited  there. 
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Where  a  testator  nominated  and  appointed  P.  E.  aild  J.  T.  as  execntors, 
and  authorized  the  survivor,  if  one  should  die,  to  appoint  another  executor 
by  his  deed,  and  the  survivor  appointed  E.  W.  hy  his  deed :  Heldf  that  the 
surrogate  had  no  power  to  issue  letters  testamentary  to  E.  W.,  as  he  was  not 
named  in  the  will,  and  the  executorship  cannot  be  delegated  under  the  stat- 
utes of  New  York.    Estate  of  Bronson^  1  Tucker's  Sur.  Bep.  464. 

Sec.  1373.     No  person  has  any  power,  as  an  executor,  Executor 
until  he  qualifies,   except  that,  before  letters  have  been  Sii  quau- 
issued,   he  may  pay  funeral  charges  and  take  necessary 
measures  for  the  preservation  of  the  estate. 

8ee  page  52,  et  seq.,  ante. 

Sec.  1374.     The  provisions  of  this  title  in  relation  to  the  provisions 
revocation  of  wills,  apply  to  all  wills  made  by  any  testator  tioMr^ 
living  at  the  expiration  of  one  year  from  the  time  it  takes 
effect. 

Sec.  1375.     The  provisions  of  this  title  do  not  impair  the  Execution 
validity  of  the  execution  of  any  will  made  before  it  takes  fraction  of 
effect,  or  afiect  the  construction  of  any  such  will.  not^Iffeoted. 

Sec.  1377.    Except  as  otherwise  provided,  the  validity  The  i»w  of 
and  interpretation  of  wills  are  governed,  when  relating  to  ^um.*^ 
real  property  within  this  State,  by  the  law  of  this  State; 
when  relating  to  personal  property,  by  the  law  of  the  tes- 
tator's domicile. 

Sec.  1378.  Those  to  whom  property  is  given  by  will,  are  Luwiity  of 
liable  for  the  obligations  of  the  testator  in  the  cases  and  to  Jieli^ 
the  extent  prescribed  by  the  code  of  civil  procedure.  obligations. 

NoTK.— The  three  chapters  oomprislDg  the  Title  on  WiUs  embraces  all  the  laws  of  our 
State  relating  to  the  subject  not  contained  in  Tit.  XI  of  the  Code  of  Civil  Procedure;  as 
also  many  of  the  provisions  of  the  Civil  Code  of  New  York  on  the  corresponding  aubject 
from  section  6U  to  section  636,  Inclusive. 
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CHAPTER  XIX. 

[From  Civil  Code.] 

SUCCESSION. 

Sbciion  1383.  Succession  defined. 

1384.  Who  first  sncceeds  to  possession  of  estates  not  deyis«d,  and 

for  what  purpose. 

1385.  Persona]  representatiyes. 

1386.  Succession  to  and  distribution  of  property. 

1387.  Illegitimate  children  to  inherit  in  certain  events. 

1388.  The  mother  is  successor  to  illegitimate  child. 

1389.  Degrees  of  kindred,  how  computed. 

1390.  Same. 

1391.  Same. 

1392.  Same. 

1393.  Same. 

1394.  Belatives  of  the  half  blood. 

1395.  Advancements  constitute  part  of  distributive  share. 

1396.  Advancemrnts,  when  too  much,  or  not  enough. 

1397.  What  are  advancements. 

1398.  Value  of  advancements,  how  determined. 

1399.  When  heir  advanced  to  dies  before  decedent. 

1400.  Inheritance  of  husband  and  wife  from  each  other. 

1401.  Distribution  of  the  common  property  in  case  of  death  of  the 

wife. 

1402.  Distribution  of  common  property  on  death  of  the  husband. 

1403.  Inheritance  by  representation. 

1404.  'Aliens  may  inherit,  when  and  how. 

1405.  Succession  not  claimed,  attorney-general  to  cause  to  be  sold, 

and  proceeds  deposited. 

1406.  When  the  property  and  estate  escheat  to  the  State. 

1407.  Property  escheated  subject  to  charges  as  other  property. 

1408.  Successor  liable  for  decedent's  obligations. 

snoceMion       Sec.  1383.     SuccGssioii  is  the  coming  in  of  another  to 
defined.      ^^^^  ^^  property  of  one  who  dies  without  disposing  of  it 


by  will,  (a) 


(a)NoTB.— (From  Report  of  the  California  Code  CommisBioners.)— For  adopting  the  term 
"  Succesaion/'  and  discarding  the  more  familar  expression,  "Deaoents  and  DiatribiitJoDa," 
used  BO  long,  an  apology,  if  no  paramount  reauon  exiats,  is  dae  ftom  na.  We  hare  not,  for 
the  mere  love  oi  change,  done  anything;  for  it  ia  better  to  adhere  to  eveiything  tried  ai^ 
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Sec.  1384.     The  property,  both  real  and  personal,  of  any  who  flwt 

,  ^   Bucc«ed«  to 

one  who  dies  without  disposing  of  it  by  will,  passes,  in  the  p'  sMMion 
first  instance,  to  the  personal  representative  of  such  person,  notdeviaed. 

1.  To  make  the  provision  for  the  surviving  husband,  or  what  pur- 
wife,  or  child,  which  is  directed  by  Title  XI,  of  Part  III,  of 

the  Code  of  Civil  Procedure. 

2.  To  apply  the  property  to  the  payment  of  the  debts  of 
the  decedent,  according  to  the  title  on  Wilh^  and  the  provi- 
sions of  the  code  of  civil  procedure;  and, 

3.  To  distribute  any  remaining  property  among  those  en- 
titled to  succeed  to  the  property  of  the  decedent,  according 
to  the  provisions  of  this  title,  (a) 

N.  Y.  C.  C,  $$638-639,  modified. 

Sec.  1385.     The  personal  representative  of  a  decedent  Penonai 


repreMD- 
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1884.  The  property,  both  real  and  personal,  of  one 
who  dies  without  disposing  of  it  by  will,  passes  to  the 
heirs  of  the  intestate,  subject  to  the  control  of  the  Pro- 
bate Court,  and  to  the  possession  of  any  administrator 
appointed  by  that  Court,  for  the  purposes  of  administra- 
tion. 

1885  of  said  Code  is  repealed. 

1886.  When  any  person  having  title  to  any  estate 
not  otherwise  limited  by  marriage  contract,  dies  with- 
out disposing  of  the  estate  by  will,  it  is  succeeded  to 
and  must  be  distributed,  unless  otherwise  expressly 
provided  in  this  Code  and  the  Code  of  Civil  Procedure, 
subject  to  the  payment  of  his  debts,  in  the  following 
manner: 

brace  all  uom  wno  may  take  toy  oar  atatnte  of  deecenta,  so  caHed,  and  ttie  word  *  deaceod' 
xnaBt  often  be  ii8«d  io  the  lame  view  and  in  contradistinction  to  the  derolntion  of  proi)ert7 
Id  the  ascending  line.  The  term  *  snccession '  ia  the  more  appropriate  phrase  of  the  civU 
law,  and  this,  already  in  common  nse  among  us,  the  OommlBsioners  hare  adopted  to  denote 
the  tranamisaion  of  the  property  of  decedent  by  operation  of  law.*' 

(a)NoTic.— By  this  section  all  the  property  of  Intestatea,  of  whaterer  kind  it  may  be,  pasaea 
in  the  first  instance  to  his  peraonal  representative,  and  all  distinctions  between  personal 
and  real  property  are  in  thia  re^^ct  abrogated.  The  legal  title  ia  in  the  personal  represen- 
tative and  the  equitable  title  in  the  heirs  until  final  diatrlbution  baa  been  had  and  the 
equitable  and  legal  tiUea  are  again  merged. 
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1.    If^the  decedent  leave   a  -v^^^^^ 

wife,  and  only  one  ^^^^J'  ^^^.^f^ir^iiusband,  orri. 
child,  inequa  shares  to  f«  ^^^'^i^e  decedent le.« 
and  child,  or  issue  of  such  child.     "  »»«  « 

a  surviving  hus W  or  -;*«' J"  J.^^  SsS;  of « 

living,  or  one  child  Imng.  »°^  tb e  la^ 

or  more  deceased  children,  one  tj"^^  *!;  ^  gt^t, 

husband  or  wife,  and  i^^J'^T^^Ze\?m  i<^ 
his  children,  and  to  the  l^^^^^l  ^„^°^  J^i/? Lre  be « 

child,  by  ri^ht  of  f,P^?««°*^*Y°ii^i  Ihe  remaioa. 
child  of  the  lecedent  hying  at  his  deatn^^       ^^^ 

goes  to  all  of  his  lineal  <i«8««^f  *^' ft^dred  to  til 
descendants  are  in  the  sume  ^^Srf^lJ'^  ^^, » 
decedent,  they  share  equally.  f^^^^'^yZi^ 

cording  to  the  "g^^t  o^5«P^«««°*f/f  but  leave  issue,* 
leave  no  surviving  husband  or  J^^^^;, ^J*^^^  issue  c 
whole  estate  goes  to  ««<J^,^f  "^^^^^^f  onTcbUdliti* 
Bists  of  more  than  one  child  l^^^f  g;/|J^^  chilH 
and  the  lawful  issue  of  one  o^  ("ore  deceas 
then  the  estate  goes  m  equal  shaxes  w         ^^^ 

living,  or  to  the  child  li);^°g?  ?^^{tpSutatio»; 
ceased  child  or  children  by  right  ?f  J«P'^;^  the  H 

2.     If  the  decedent  leave  no  '.^"^^^JJ^jd  or 
goes  in  equal  shares  to  the  s^i^Vi  fSere  be  no  b 
Ind  to  ttfe  decedent's  father      M*^«\^e  brothers, 
then  one  half  coes  in  equal  «harf  to  the  « 
sisters  of  the  Sededent,  and  *«  ^f  f  ^^jSntationj 
ceased  brother  or  sister,  by  right  of  repr      ^^^ 

he  leave  a  mother  also,  8l»«  ^^5  ^  J"Cve  no  is" 
the  brothers  and  sisters.  If  f  ^^^  go  tohisf«^ 
nor  husband  nor  wife,  the  estate  °Xlf  nor  wife, 

3.  If  there  be  no  issue,  ^o^  husbana,  ^ 

father,  then  in  equal  shares  to  .the  ^/^^J^^^^  deee 
of  the  decedent,  and  to  t^e  children  o^jj^ 
brother  or    sister,  by  right  of  represen     ^^ 
mother  survive,   she  takes  an  equal  share 

brothers  and  sisters;  .         „«^imsband,iiof*°5 

4.  If  the  decedentleaveno  issue.  norhusD    ^^  ^^ 
nor  father,  and  no  brother  nor  sisterjs  hjing  ^^e^ 

of  his  death,  the  estate  SOf%^^^^f^Sersor^ 
sion  of  the  issue,  if  any,  of  deceased  bro^«^^„,,^ 
5.  If  the  decedent  leave  a  survivmg  h^s  ^^  y^ 
and  no  issue,  and  no  father,  nor  i"°JJf  ^TiBg** 
nor  sister,  the  whole  estate  goes  to  the 
band  or  wife; 
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claimed  through  the  nearest  ancestors  must  be  preferred 
to  those  claiming  through  an  ancestor  more  remote;  how- 

7.  If  the  decedent  leaves  several  children,  or  one  child 

_other  children,  and  any  such 
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6.  If  the  decedent  leave  no  issue,  nor  husband,  nor 
wife,  and  no  father,  nor  mother,  nor  brother,  nor  sister, 

f..  the  estate  must  go  to  the  next  of  kin,  in  equal  degree, 

( .  excepting  that  when  there  are  two  or  more  collateral 

-  kindred,  in  equal  degree,  but  claiming  through  diflferent 

ancestors,  those  who  claimed  through  the  nearest  an- 

'*  cestors,  must  be  preferred  to  those  claiming  through  an 

ancestor  more  remote;  however; 

1:.  7.     If  the  decedent  leave  several  children,   or  one 

child  and  the  issue  of  one  or  more  children,  and  any 

^  such  surviving  child  dies  under  age,  and  not  having 

been  married,  all  the  estate  that  came  to  the  deceased 
child  by  inheritance  from  such  decedent,  descends  in 
equal  shares  to  the  other  children  of  the  same  parent, 

pre*'  and  to  the  issue  of  any  such  other  children  who  are 


dead,  by  right  of  representation ; 

8.     If,  at  the  death  of  such  child,  wbo  dies  under 
^',  age,  not  having  been  married,  all  the  other  children  of 

,  •uj  his  parents  are  also  dead,  and  any  of  them  have  left 

issue,  the  estate  that  came  to  such  child  by  inheritance 
from  his  parent,  descends  to  the  issue  of  all  other  chil- 
dren of  the  same  parent;  and  if  all  the  issue  are  in  the 
li  f  same  degree  of  kindred  to  the  child,  they  share  the  es- 

^'[  tate  equall]^  otherwise  they  take  according  to  the  right 

''^^1  i  of  representation ; 

.jgj^'  9.     If  the  decedent  leave  no  husband,  wife,  or  kin- 

il^'  dred,  the  estate  escheats  to  the  State,  for  the  support 

of  common  schools. 


Teaves  several  children,  and  one  of  them  dies  unmarried.    Ibid. 
^  Under  the  Spanish  law  in  force  in  the  republic  in  1839.  the  parents  in- 

#  Merited  the  estate  of  a  child  dying  without  descendantB,  in  equal  portions,  or 

jloW  -  ^re  and  share  aUke,  without  distinction  or  discrimination,  as  to  the  source 

or '  f  oxn  w^^^  *^®  property  may  have  been  derived.    Heese  v.  Hicks,  13  Texas, 


162. 
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The  interest  of  C.  W.  H.  in  mining  ground  (it  being  conceded  that  it  a 
real  estate) ;  conld  only  pass  to  H.  by  deed  or  last  will  and  testament.  Where, 
in  the  absence  of  both,  C.  W.  H.  being  seized  of  the  property,  died  intestate, 
the  property  descended  to  J.  W.  H.,  his  father.  Hardtnbergk  t.  Sacon,  33 
Gal.  356. 

Where  a  party  died  intestate,  while  the  Mexican  law  was  in  force,  leaying 
surviving  him,  a  widow  and  children,  and  grandchildren,  sons  or  daughters 
of  a  deceased  child,  and  also  personal  property,  and  there  was  no  adminis- 
tration on  the  estate,  and  the  widow  and  children  and  grandchildren  man- 
aged nnd  disposed  of  the  personal  property,  in  common  for  a  long  lime,  in 
an  action  brought  by  one  or  more,  for  a  settlement  and  division  of  the  prop- 
erty, they  should  be  treated  as  tenant:}  in  common  of  the  property,  and  all, 
including  the  representatives  of  the  widow  after  her  death,  are  neceasazy 
parties.     Valencia  v.  B^rnal,  26  Cal.  328. 

The  civil  law  the  rule  of  compatation  in  descent  and  distzibutioD. 
In  this  State,  in  computing  the  degrees  of  consanguinity,  the  common  law  is 
the  rule  of  decision  in  all  cases,  except  in  relation  to  descents  and  distriba- 
tion,  in  which  the  rule  of  computation  which  prevails  under  the  dvil  lav, 
has  been  adopted.    People  v.  I)e  la  Querra^  24  Cal.  73. 

Descendants,  what  are. — The  "  descendants"  of  a  person,  are  bis  chil- 
dren, grandchildren,  and  their  children,  to  the  remotest  degree,  (/eioett  ▼• 
Jewea,  28  Cal.  232. 

PerBona  dying  before  passage  of  probate  la^xrs.  —The  act  passed  April 
2,  1866  (Stats.  1866,  p.  824),  has  no  application  to  the  estates  of  persons 
dying  before  the  adoption  of  our  probate  system.  Coppinger  v.  Bice,  33  CaL 
408. 

The  estates  of  persons  who  died  before  the  passage  of  the  probate  laws  of 
this  State,  whether  dying  testate  or  intestate,  and  wheth«$r  leaving  adult  or 
minor  heirs,  are  not  within  the  operation  of  said  laws,  but  vested  in  the 
heirs  and  devisees  under  the  Mexican  law.    Ibid. 

Title  to  estate,  in  whom.— Under  the  statate  of  descents  and  distribu- 
tions in  this  State,  the  title  to  the  personal  estate  of  the  deceased  vests  in 
the  heirs,  but  the  administrator  is  entitled  to  the  possession  of  the  same, 
and  this  right  of  possession  extends  by  relation  back  to  the  time  of  the  death 
of  the  deceased.    Jahns  v.  Notting,  29  Cal.  507;  but  see  section  1384,  ante. 

An  action  of  ejectment  for  property  of  which  an  intestate  died  seized,  can- 
not be  maintained,  under  the  statute  of  this  State,  by  the  heirs  of  the  de- 
ceased until  the  administration  of  his  estate  has  been  settled  or  the  property 
has  been  distributed  to  the  heirs  by  a  decree  of  the  probate  court.  MetkB  v. 
HaJin,  20  Cal.  620.(a) 

In  this  State,  a  plaintiff  claiming  as  heir  at  law,  can  recover  in  an  action 
of  ejectment  without  an  enUy  upon  the  premises  after  the  death  of  his 
ancestor.  It  is  suffici^t  that  he  show  his  title  as  heir  of  the  premises  de- 
manded.   Soto  V.  Kroder,  19  Cal.  87. 

The  statute  which  gives  the  possession  and  control  of  the  real  property 
belonging  to  intestates,  to  their  administrators  until  administration  of  the 
estate  and  distribution  of  the  property  are  had,  applies  to  cases  arising  sinoe 
Iftie  htatute  was  passed.    Ibid. 

(aiNoTB.— The  Oode  of  CivU  Procednre,  Bectiou  1452,  on  page  73,  ante,  glvea  the  hein  tb« 
right  tu  ttae  in  ejecimenty  either  with  or  without  the  adxninitftrator. 
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Where  a  party  holding  a  grant  of  land  from  the  Mexican  government,  died 

m 

in  1845 :  fTe/d,  that  his  heirs  took  the  estate,  and  are  proper  parties  to  sue  for 
its  recovery.    Ibid. 

And  see  cases  cited  under  sections  1452,  on  page  73,  and  1581,  on  page  161, 
antet  and  cases  cited  under  said  sections. 

As  to  the  rights  of  husband  and  wife  to  inherit  from  each  other,  and  their 
rights  to  the  community  property,  see  sections  1400  to  1402  inclusive,  post. 

As  to  right  of  aliens  to  take,  see  section  1404,  post. 

Sec.  1387.  Every  illegitimate  child  is  an  heir  of  the  per-  megitim»te 
son  who,  in  writing,  signed  in  the  presence  of  a  competent  toheruin*' 
witness,  acknowledges  himself  to  be  the  father  of  such  ^ent^ 
child;  and  in  all  cases  is  an  heir  of  his  mother,  and  inherits 
his  or  her  estate,  in  whole  or  in  part,  as  the  case  may  be, 
in  the  same  manner  as  if  he  had  been  bom  in  lawful  wed- 
lock ;  but  he  does  not  represent  his  father  or  mother  by 
inheriting  any  part  of  the  estate  of  his  or  her  kindred, 
either  lineal  or  collateral,  unless,  before  his  death,  his 
parents  shall  have  intermarried,  and  his  father,  after  such 
marriage,  acknowledges  him  as  his  child,  or  adopts  him  into 
his  family;  in  which  case  su.h  child  and  all  the  legitimate 
children  are  considered  bi  others  and  sisters,  and  on  the 
death  of  either  of  them,  intestate,,  and  without  issue,  the 
others  inherit  his  estate,  and  are  heirs,  as  hereinbefore  pro- 
vided, in  like  manner  as  if  all  the  children  had  been  legiti- 
mate; saving  to  the  father  and  mother,  respectively,  their 
rights  in  the  estates  of  all  the  children  in  like  manner  as  if 
all  had  been  legitimate.  The  issue  of  all  marriages  null  in 
law,  or  dissolved  by  divorce,  are  legitimate. 

Statutes  of  1850,  p.  219,  $2. 

See  1  Kedf.  on  Wills,  907,  et  seq. 
See  section  230,  in  next  chapter. 

This  provision  of  the  statute  is  in  derogation  of  the  common  law,  ani 
must  thert-fore  be  strictly  construed.  To  entitle  one  to  claim  under  it,  the 
evidence  adduced  ought  to  be  clear  enough  to  exclude  all  except  one  inter- 
pretation. Nor  do  we,  in  deciding  the  case  upon  this  ground,  intend  to 
intimate  that  any  writing  containing  the  evidence  re<^ired  would  be  suffi- 
cient to  create  an  heir  under  the  estate,  where  it  appears  upon  the  face  of 
the  instrument  that  there  existed  no  such  object  or  intention  at  the  time  it 
was  made.    Opinion  in  EstcUe  of  Sandford^  4  Gal.  12. 

The  issue  of  marriages,  deemed  null  in  law,  are  legitimated  by  the  stat«t«, 
without  regard  to  the  grounds  of  nullity^  and  are  consequently  endowed  with 
all  the  rights  of  the  legitimate  issue.    EartweU  v.  Jackson,  7  Texas,  576. 

The  testator  charged  the  bequest  of  his  estate  with  the  ''support  and 
education  "  of  a  minor  illegitimate  child,  without  nft-ming  any  amount  there- 
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for.  It  was  held  that  in  determining  what  shonld  be  the  style  and  manner 
of  education  and  support,  the  conclusion  must  be  arrived  at  by  reference  to 
the  will,  and  on  a  fair  and  just  interpretation  of  its  provisions,  considering 
all  the  circumstances  which  surrounded  the  testator,  and  the  motives  which 
probably  actuated  him.     WiUiams>r,  MacDougaU,  39  Cal.  80. 

The  mother     Sec.  1388.     If  an  illegitimate  child,  who  has  not  been 
loui^ii-    acknowledged  or  adopted  by  his  father,    dies  intestate, 

without  lawful  issue,  his  estate  goes  to  his  mother,  or,  in 

case  of  her  decease,  to  her  heirs  at  law. 

Statutes  of  1850,  p.  220,  $3. 

Sec.  1389.  The  degree  of  kindred  is  established  by  the 
number  of  generations,  and  each  generation  is  called  a 
degree. 

Statutes  of  1851,  p.  221,  $4. 
See  Poydrasy,  lAvingsUm^  5  Mart.  La.  Bep.  292. 

In  this  State,  in  computing  the  degrees  of  consanguinity,  the  common  lav 
is  the  rule  of  decision  in  all  cases,  except  in  relation  to  descent  and  distribo* 
tion,  in  which  the  rule  of  computation  which  prevails  under  the  civil  law  has 
been  adopted.    FeopU  v.  De  la  Guerra,  24  Cal.  73. 

Sec.  1390,  The  series  of  degrees  forms  the  line;  the 
series  of  degrees  between  persons  who  descend  from  one 
another  is  called  direct  or  lineal  consanguinity;  andttie 
series  of  degrees  between  persons  who  do  not  descend  frcim 
one  another,  but  spring  from  a  common  ancestor,  is  called 
the  collateral  line  or  collateral  consanguinity. 

Sec.  1391.  The  direct  line  is  divided  into  a  direct  line 
descending  and  a  direct  line  ascending.  The  first  is  that 
which  connects  the  ancestor  with  those  who  descend  from 
him.  The  second  is  that  which  connects  a  person  with 
those  from  whom  he  descends. 

Sec.  1392.  In  the  direct  line  there  are  as  many  degrees 
as  there  are  generations.  Thus  the  son  is,  with  regard  to 
the  father,  in  the  first  degree;  the  grandson  in  the  second; 
and  vice  versa  with  regard  to  the  father  and  grandfather 
toward  the  sons  and  grandsons. 

Sec.  1393.  In  the  collateral  line  the  degrees  are  counted 
by  generations,  from  one  of  the  relations  up  to  the  common 
ancestor,  and  from  the  common  ancestor  to  the  other  rela- 
tions.    In  such  computation  the  decedent  is  excluded,  the 


Same. 


Same. 
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relative  included,  and  the  ancestor  counted  but  once.  Thus, 
brothers  are  related  in  the  second  degree;  uncle  and  nephew 
in  the  third  degree;  cousins-german  in  the  fourth,  and  so  on. 

Sec.  1394.  Kindred  of  the  half  blood  inherits  equally  ReiAUvM  of 
with  those  of  the  whole  blood  in  the  same  degree,  unless  biood. 
the  inheritance  came  to  the  intestate  by  descents,  devise, 
or  gifts  of  some  one  of  his  ancestors,  in  which  case  all  those 
who  are  not  of  the  blood  of  such  ancestor,  must  be  excluded 
from  such  inheritance. 

See  2  Bed! .  on  Wills  903  (1866) ;  2  Kent.  Com.  421. 

Sec.  1395.   Any  estate,  real  or  personal,  given  by  the  Adyance. 
decedent  in  his  lifetime,  as  an  advancement  to  any  child,  or  stitnte  part 
other  lineal  descendant,  is  a  part  of  the  estate  of  the  dece-  ttye  shared 
dent  for  the  purposes  of  division  and  distribution  thereof 
among  his  issue,  and  must  be  taken  by  such  child,  or  other 
lineal  descendant,  towards  his  share  of  the  e^ate  of  the 
decedent. 

Statutes  of  1850,  p.  221,  (5. 
See  section  1686,  Code  of  Civil  Procedure,  on  page  221,  ante;  also  1  Bedf. 
on  Wills.  647. 

Sec.  1396.    If  the  amount  of  such  advancement  exceeds  Advanoe- 
*the  share  of  the  heir  receiving  the  same,  he  must  be  ex-  whe^too 
eluded  from  any  further  portion  in  the  division  and  dis- ncS^noogh. 
tribution  of  the  estate,  but  he  must  not  be  required   to 
refund  any  part  of  such  advancement;  and  if  the  amount  so 
received  is  less  than  his  share,  he  is  entitled  to^  so  much 
more  as  will  give  him  his  full  share  of  the  estate  of  the  de- 
cedent. 

Statntesof  1850,  p.  221,  $6. 
See  1  Bedf.  on  Wills,  908,  el  seq,,  and  cases  there  cited. 


are 
advance- 


Sec.  1397.  AH  gifts  and  grants  are  made  as  advance-  what 
ments,  if  expressed  in  the  gift  or  grant  to  be  so  made,  or  if  mento! 
charged  in  writing  by  the  decedent  as  an  advancement,  or 
acknowledged  in  writing  as  such,  by  the  child  or  other  sue- 
cesser  or  heir. 

Statutes  of  1850,  p.  221,  $  7. 
See  authorities  dted  under  preceding  section. 

Sec.  1398.    If  the  value  of  the  estate  so  advanced  is  ex-'waiueofad. 

pressed  in  the  conveyance,  or  in  the  charge  thereof  made  by  Jw  dSoJ* 

the  decedent,  or  in  the  acknowledgment  of  the  party  re-  ■^®**- 
22 
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ceiving  it,  it  must  be  held  as  of  that  value,  in  the  division 
and  distribution  of  the  estate;  otherwise,  it  must  be  esti- 
mated according  to  its  value  when  given,  as  nearly  as  the 
same  can  be  ascertained. 

Statutes  of  1850,  p.  221.  $  8. 

When  heir       Qeo.  1399.  If  auv  child  or  other  lineal  descendant,  re- 

adTMiced  to  "^  ' 

1!S!J**'?"  ceiving  advancement,  dies  before  the  decedent,  leaving 
issue,  the  advancement  must  be  taken  into  consideration  in 
the  division  and  distribution  of  the  estate,  and  the  amount 
thereof  must  be  allowed  accordingly,  by  the  representatives 
of  the  heirs  receiving  the  advancement,  in  like  manner  as  if 
the  advancement  had  been  made  directly  to  them. 

Statutes  of  1850,  p.  221,  $  9. 
2  Bedf.  on  Wills,  908,  and  cases  cited  there. 

Inheritance      Sec.  1400.    The  provisious  of  the  preceding  sections  of 
and  wife      this  title,  as  to  the  inheritance  of  the  husband  and  wife 
other.        from  cach  other,  apply  only  to  the  separate  property  of  the 
decedents,  (a) 

Statutes  of  1850,  p.  221,  $  10. 

Saccession  to  commanlty  property.— Heal  property  conveyed  to  the 
wife  during  coyertnre,  by  deed  of  bargain  and  sale  for  a  valuable  considerfli« 
tion,  becomes  thereby  the  community  property  of  herself  and  her  husband, 
and  upon  his  death  she  succeeds  as  his  survivor  to  an  undivided  half  interest 
therein,  as  tenant  in  common  with  the  heirs  to  whom  the  other  half  interest 
descends,  and  may,  as  such,  where  no  administrator  of  the  husband's  estate 
has  been  appointed,  maintain  ejectment  for  the  entire  premises  against  a 
mere  intruder.    Edri  v.  Boberlson,  21  Cal.  346. 

Where  a  decree  of  divorce  directs  an  equal  division  of  the  common  prop- 
erty, and  the  former  wife  afterwards  dies  intestate,  her  heir  beoomes  a  ten- 
ant in  common  in  the  community  property,  with  the  title  and  right  of  entry 
of  the  deceased,  and  either  the  heir  or  the  grantee  of  the  heir  may  maintain 
ejectment  for  the  whole  property  against  intruders.  McLeran  v.  Benton,  31 
Cal.  29. 

The  surviving  wife  inherits  one  half  of  the  common  property,  if  the  hus- 
band dies  leaving  descendants.    Jewell  v.  JetoeUj  28  Gal.  232. 

Upon  the  death  of  the  husband,  the  wife  is  entitled  to  one  half  the  com- 
mon property,  subject  to  the  payment  of  the  debts  of  the  community.  Mof^ 
rison  v.  Bowman,  29  Gal.  337. 

If,  under  the  statute,  the  title  of  the  husband,  upon  the  death  of  the  wife, 
is  divested  as  to  any  portion  of  the  common  property,  such  title  passes 

(a)lfOTB. — The  term  "community  property  "  la  used  in  the  Codes  to  designate  what  was 
formerly  known  as  the  common  property  of  husband  and  wife,  and  consists  of  all  property 
that  either  party  acquires  during  coverture,  except  what  may  be  received  by  gift,  deTiee* 
bequest  or  descent. 
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directly  to  the  descendants  of  the  wife,  and  they  take  it,  snbject  to  be  ab- 
sorbed in  payment  of  community  debts.    Packard  t.  AreUanes,  17  Cal.  525. 

Under  the  eleyenth  section  of  the  act  of  1850,  defining  the  rights  of  hns- 
band  and  wife,  which  reads:  ** Upon  the  dissolution  of  the  community  by  the 
death  of  either  husband  or  wife,  one  half  of  the  common  property  shall  go 
to  the  survivor,  and  the  other  half  to  the  descendants  of  the  deceased  hus- 
band or  wife,  subject  to  the  payment  of  the  debts  of  the  deceased,"  one  half 
of  the  common  property  goes,  on  the  death  of  the  husband,  absolutely  to 
the  wife,  and  the  remaining  half  is  subject  to  the  testapentary  disposition  of 
the  husband;  in  the  absence  of  such  testamentary  disposition,  such  half  goes 
to  the  descendants  of  the  husband — that  is,  to  a  particular  class  of  his  heirs. 
Payne  v.  Payne,  18  Cal.  291. 

In  order  to  entitle  a  surviving  husband  or  wife  to  the  whole  common  prop- 
erty, it  must  be  affirmatively  shown  that  there  are  no  descendants  of  the 
deceased.    Cummings  v.  Chevier  (No.  1),  10  Cal.  519. 

Presumption  as  to  community  property. — Unless  the  contrary  ap- 
pears, the  presumption  is,  that  all  property  acquired  during  coverture  is 
common  property.    Althof  v.  Conheim,  38  Cal.  230. 

See,  to  the  same  effect:  Smith  v.  Smith,  12*  Cal.  216;  MoU  v.  Smith,  16  Cal. 
533;  McDonald  v.  Badger,  23  Cal.  393;  BamsdeU  v.  FuOer,  28  Cal.  37;  Peck  v. 
Vandenberg,  30  Cal.  11. 

Community  property,  what  is. — A  deed  of  land  to  a  married  woman, 
which  shows  upon  its  face  the  payment  of  a  money  consideration,  is  prima 
facie  evidence  that  the  land  conveyed  thereby  is  common  property  of  the 
husband  and  wife,  and  subject  to  the  absolute  control  and  disposition  of  the 
husband.  Landers  v.  BoUon,  26  Cal.  393;  see,  also,  Tustin  v.  Faught,  23 
Cal.  237,  where  the  same  doctrine  was  held,  although,  besides  the  money 
*  consideration,  there  was  a  further  consideration  of  love  and  affection;,  also, 
Adams  v.  KnowUon,  22  Cal.  183;  Benton  v.  Lies,  21  Cal.  87;  Kohner  v.  Ashen- 
aner,  17  Cal.  578;  Pixley  v.  Huggins,  15  Cal.  127;  Scott  v.  Ward,  13  Cal.  458. 


Page  339. 

1401.  Upon  the  death  of  the  wife,  the  entire  com- 
munity property,  without  administration,  belongs  to 
the  surviving  husband,  except  such  portion  thereof  as 
may  have  been  set  apart  to  her  by  judicial  decree,  for 
her  support  and  maintenance,  which  portion  is  subject 
to  her  testamentary  disposition,  and  in  the  absence  of 
such  disposition,  goes  to  her  desceudants,  or  heirs,  ex- 
clusive of  her  husband. 

of  debts  chargeable  to  it,  is  at  her  testamentary  disposition^ 
and  in  the  absence  of  such  disposition,  goes  to  her  de- 
scendants or  heirs  at  law,  exclusive  of  her  husband. 

Statutes  of  1863-4,  p.  363,  $  1. 
See  cases  cited  under  preceding  section. 
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Diitribu-        Sec.  1402.    Upon  the  death  of  the  husband,  one  half  of 
mon  pr^'  the  conununity  property  goes  to  the  surviving  wife,  and  the 
death  of  the  other  half  is  subject  to  the  testamentary  disposition  of  the 
'^  husband,  and  in  the  absence  of  such  disposition,  goes  to 

hirt  descendants,  equally,  if  such  descendant*  are  in  the 
same  degree  of  kindred  to  the  decedent;  otherwise,  accord- 
ing to  the  right  of  representation;  and  in  the  absence  of 
both  such  disposition  and  such  descendants,  is  subject  to 
distribution  in  the  same  manner  as  the  separate  property  of 
the  husband.  In  case  of  the  dissolution  of  the  community 
by  the  death  of  the  husband,  the  entire  oommuniiy  prop- 
erty is  equally  subject  to  his  debts,  the  family  allowance, 
and  the  charges  and  expenses  of  administration; 

Statutes  of  186S-4,  p.  363,  $1. 
See  cases  dted  under  aectioa  1400,  ante,  in  thu^clnapter. 

inberitukoe  Seo.  1403.  Inheritance  or  succession  ''by  right  of  rep- 
aentettott.  xesentation"  takes  place  when  the  descendajats  of  any  de- 
ceased heir  take  the  same  share  or  right  in  ihe  estate  of 
another  person  that  their  parents  would  have  taken  if  living. 
Posthumous  children  are  considered  as  living  at  the  death 
of  their  parents. 

Statutes  of  18^,  p.  221,  $  11. 
See  sections  1389  and  1306,  ante,  and  note  to  the  latter  section. 

Auens  may      Sec.  1404.    Bcsidcnt  alicus  may  take  in  all  cases  by  sue- 

inherit,  •  ■>•  i  ii*  :!i* 

whenuicL  ccssiou  as  citizeus;  and  no  person  capable  of  succeeding 
under  the  provisions  of  this  title,  is  precluded  from  such 
succession  by  reason  of  the  alienage  of  any  relative;  but 
no  non-resident  foreigner  can  take  by  succession  unless  he 
appears  and  claims  such  succession  within  fiv«  years  after 
the  death  of  the  decedent  to  whom  he  claims  succession. 

Const.   Art.  I,  $17;  1856,  p.  137,  Jl;  8tate  v.  Bog^rs,  13  Cal.  159;  N.  Y. 

C.  C,  J  660. 

The  act  of  April  19th,  1856,  permitting  non-resident  aliens  to  inherit  real 
«nd  personal  estate  is  constitutional.  The  constitution  (Art.  I,  Seo.  17) 
gives  the  bona  fide  resident  alien  certain  rights  which  may  be  enlarged,  but 
cannot  be  abridged  by  the  legislature.    State  t.  Bogers,  13  Cal.  159. 

A  non-resident  alien  can  acquire  title  to  real  property  in  this  State  by  pur- 
chase, or  other  act  of  the  party,  though  not  by  descent  or  other  operation  of 
law,  and  may  hold  such  property  until  office  found — that  is  until  an  official 
d^ermination  of  the  matter  by  the  government  upon  inquisition  had  for 
that  purpose.  Until  office  found  such  alien  may  maintain  ejectment,  and 
no  individual  can,  until  then,  question  his  right  or  title,  on  the  ground  of 
alienage  or  non-residence  either  collaterally  in  ejectment  or  directly  in  any 
way.    Narris  v.  Hot/t,  18  Cal.  217,  and  see  cases  cited  there. 
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Sec.  1405.    When  succession  is  not  claimed  as  provided  8iioce#sioii 

,  notolalmed, 

in  the  preceding  section,  the  district  court,  on  information,  attorney, 
must  direct  the  attorney-general  to  reduce  the  property  to  <»«««  to  be 
his  or  the  possession  of  the  State,  or  to  cause  the  same  to  gj^*** 
be  sold,  and  the  same  or  the  proceeds  thereof  to  be  depos- 
ited in  the  State  treasury  for  the  benefit  of  such  non-resident 
foreigner,  or  his  legal  representative,  to  be  paid  to  him 
whenever,  within  five  years  after  such  deposit,  proof  to  the 
satisfaction  of  the  State  controller  and  treasurer  is  pro- 
duced that  he  is  entitled  to  succeed  thereto. 

Statutes  of  1856,  p.  137,  $  1. 
See  note  to  section  1737  of  Code  of  Civil  Procednre,  on  page  237,  ante; 
see,  also,  cas^s  cited  under  preceding  section. 

Sec  1406.  When  so  claimed,  the  evidence  and  the  joint  wben  the 
order  of  the  controller  and  treasurer  must  be  filed  by  the  ^^Ste 
treasurer  as  his  voucher,  and  the  property  delivered,  or  the  ^^'SUt^ 
proceeds  paid  to  the  claimant  on  filing  his  receipt  therefor. 
If  no  one  succeeds  to  the  estate  or  the  proceeds,  as  herein 
provided,   the  property  of  the  decedent  devolves  and  es- 
cheats to  the  people  of  the  State,  and  is  placed  by  the  State 
treasurer  to  the  credit  of  the  school  fund. 

statutes  of  1856,  p.  137,  $  1. 

Sec.  1407.  Beal  property  passing  to  the  State  under  the  property 
last  section,  whether  held  by  the  State  or  its  officers,  is  ^^tto 
subject  to  the  same  charges  and  trusts  to  which  it  would  ^ther^i^ 
have  been  subject  if  it  had  passed  by  succession,  and  is  also  ^^' 
subject  to  all  the  provisions  of  Tit.  VIII,  Part  III,  of  the 
Code  of  Civil  Procedure. 

Statutes  of  1870,  |>.  72,  $  1;  1862,  p.  103,  i2et  aeq.;  1855,  p.  222,  $  1»  ei  aeq.;  k 

K.  Y.  0.  C,  i  668. 

Sec.  1408.  Those  who  succeed  to  the  property  of  a  dece-  siiooeefK>r 
dent  are  liable  for  his  obligations  in  the  cases,  and  to  the  dec^enrs 
extent  prescribed  by  the  code  of  civil  procedure.  ^       ^^' 

N.  Y.  C.  C,  $  669. 
See  Title  XI,  Part  m,  of  the  Code  of  Civil  Procedure,  being  the  first  four- 
teen chapters,  aiite. 
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CHAPTER  XX. 

[From  Civil  Code.  ] 
MISCELLANEOUS. 


Abticlb  I.     Of  mihobs. 

II.     MaSTIB  and  8BBTAMT. 

III.  Adoption. 

IV.  Gnrra. 


ARTICLE  I. 
OF  MIN0B8. 

Sbgtxon  25  Minors,  who  are. 

26.  Periods  of  minority,  how  calculated. 

27.  Adults,  who  are. 

28.  Stains  of  minors,  how  changed. 

29.  Unborn  child. 

30.  Persons  made  adults  by  other  States,  considered  as  such  in  this 

State,  when  domiciled  herein. 

31.  Minors  by  the  laws  of  other  State  or  country,  how  considered 

in  this  State. 

32.  Custody  of  minors. 

33.  Minors  cannot  give  a  delegation  of  power. 

34.  Contracts  of  minors  made;  disaffirmed. 

35.  When  minor  may  disaffirm. 

36.  Cannot  disaffim*  contracts  for  necessaries. 
»                            37.  Nor  certain  obligations. 

38.  Contracts  of  persons  without  understanding. 

39.  Contracts  of  other  insane  persons. 

40.  Powers  of  persons  whose  incapacity  has  been  adjudged. 

41.  Minors  liable  for  wrongs,  but  not  liable  for  exemplary  damages. 

42.  Minors  may  enforce  their  rights. 

Minors, who     Seo.  25.  Miiiors  are: 

1.  Males  under  twenty-one  years  of  age. 

2.  Females  under  eighteen  years  of  age. 

Statutes  of  1864,  p.  155;  Cool.  Bl.  Comm.  I,  p.  463;  N.  Y.  C.  C,  $  10. 

Periods  of       Sec.  26.  The  periods  specified  in  the  preceding  section, 
how^^cn-  shall  be  calculated  from  the  first  minute  of  the  day  on 

Uted.  N.8. 


J 


343  OF  MINORS. 


S«e*  33. 


which  persons  are  born,  to  the  same  minute  of  the  corres- 
ponding day  completing  the  period  of  minority. 

Nuts  —The  first  second  of  the  preceding  day  is  the  common  law  rule.    (1  8h.<n.  Bl.  Com. 
463,  and  note  11.) 

Sec.  27.  All  other  persons  are  adults.  "  Adnita. 

who  are. 


Over  Section  28,  Page  343. 

28,  30,  31  of  said  Code  are  repealed. 

33.  A  minor  cannot  give  a  delegation  of  power,  nor, 
under  the  age  of  eighteen,  make  a  contract  relating  to 
real  property,  or  any  interest  therein,  or  relating  to  any 
personal  property  not  in  his  immediate  possession  or 
control. 

Its  inteT^nBy  in  lae  evt»lil>  ui  iu>  ouumnj^uoub  ux*.  lOA. 

N.  Y.  0.  C,  $  12;  Cool.  Bl.  Comm.,  I,  128. 
See  Story  Confl.  of  Laws,  69;  2  Kent's  Com.  234,  and  notes. 

Sec.  30.     Persons  made  adults  by  the  laws  of  a  State  or  Penone      * 
foreign  country  in  which  they  were  domiciled,  are  adults  in  by  other 
this  State  when  they  become  domiciled  herein.  sidered  an 

•  *^  such  In  this 

See  Story  on  Conflict  of  Laws,  52;  Tyler  on  Lifancy  and  Coyertore,  35.     state,  wh«n 
''  *       >     J  J  *  domicUed 

hertjin. 

Sec.  31.     Minors  by  the  laws  of  another  State  or  foreign  ^-^ 
country  wherein  they  have  been  domiciled,  are  not  deemed  the  uwa  of 
adults  under  this  Code,  so  as  to  affect  or  alter  their  rights  or  country. 
in  relation  to  contracts  made  in  such  State  or  f orei^  ered  in  thJs' 

°      State. 

country.  n.  a. 

See  Story  on  Conflict  of  Laws,  69;  2  Kent,  234,  and  notes. 


miuore . 


Sec  32.     The  custody  of  minors  and  persons  of  unsound  custody  of 
mind  is  regulated  by  Part  III  of  this  Division. 

N.  Y.  C.  C,  $14. 


Sec.  33.     A  minor  cannot  give  a  delegation  of  power,  (a)  Minors 

not  giv 
delega< 
of  power. 


can 


N-  ^-  c-  c. « 15.  S2,^7|,'„ 


(a)NoTX.— (From  GItU  Code.)— Sxo.  676.  Married  women  and  minors  may.  In  their  own 
right,  make  and  draw  deposits,  and  draw  diyidends,  and  give  valid  receipts  therefor. 
BUtutesof  1862.  p.  199.  88  U,  16;  1864.  p.  168,  84;  1870,  p.  132,  882,  8. 

Note.— This  section  relates  to  Savings  Banks. 

8xo.  661.  Such  shares  uf  stock  in  homestead  corporations  as  may  be  acquired  by,  and 
on  which  the  deposits  and  assessments  are  paid  firom  the  personal  earnings  of,  children* 
or  with  gifts  to  them  other  than  those  from  their  male  parents,  may  be  taken  and  held  for 
them  by  the^r  parents  or  guardians.  Married  women  may  hold  such  shares  as  they  acquire 
similarly,  with  the  personal  earnings  of  themselves  or  their  children,  yoluntarily  bestowed 
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Page  344. 

84.  A  minor  may  make  any  other  contract  than  as 
above  specified,  in  the  same  manner  as  an  adalt,  sub- 
ject only  to  his  power  of  disaffirmance  under  the  pro- 
visions of  this  Title,  and  subject  to  the  provisions  d 
the  Titles  on  marriage,  and  on  master  and  servant. 

95.  In  all  cases  other  than  those  specified  in  sec- 
tions thirty-six  and  thirty-seven,  the  contract  of  i 
minor,  if  made  whilst  he  is  under  the  age  of  eighteen 
may  be  disaffirmed  by  the  minor  himself,  either  before 
his  majority  or  within  a  reasonable  time  afterwards ; 
or,  in  case  of  his  death  within  that  period,  by  his  hehs 
or  personal  representatives  ;  and  if  the  contract  be  made 
by  the  minor  whilst  he  is  over  the  age  of  eighteen,  it 
may  be  disaffirmed  in  like  manner  upon  restoring  tk 
consideration  to  the  party  from  whom  it  was  received, 
or  paying  its  equivalent. 

36.  A  minor  cannot  disaffirm  a  contract,  othenrise 
valid,  to  pay  the  reasonable  value  of  things  necessar 
for  his  support,  or  that  of  his  family,  entered  into  bj 
him  when  not  under  the  care  of  a  parent  or  guardiis 
able  to  provide  for  him  or  them. 

88.  A  person  entirely  without  understanding  has  no 
power  to  make  a  contract  of  any  kind,  but  he  is  liaUe 
for  the  reasonable  value  of  things  furnished  to  hixn 
necessary  for  his  support  or  the  support  of  his  family. 

39.  A  conveyance  or  other  contract  of  a  person  of 
unsound  mind,  but  not  entirely  without  understanding, 
made  before  his  incapacity  has  been  judicially  deter- 
mined, is  subject  to  rescission,  as  provided  in  the  Glu^ 
ter  on  Bescission  of  this  Code. 


N.  Y.  c.  c,  J  21. 


therefor,  or  ttom  property  bequeathed  or  given  them  by  pdnons  olKor  than  their  boa- 
bands.    Statates  of  1861,  p.  667,  S  6. 

8»o.  648.  Married  women  aod  minors  may  be  admitted  as  teembera  and  may  take  and 
hold  shares  in  such  corporation*,  and  may  ezeonte  all  neoeasary  instruments  and  give  all 
necessaiy  acquittances,  and  sell  and  transfer  their  shares,  in  like  manner  as  other  mem* 
bers.    Statutes  of  1861.  p.  667,  8  6. 

Nois.— This  section  relates  to  land  and  building  corporations. 
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Seo.  40.    After  his  incapctcity  has  been  judicially  deter-  Powen  of 

,  "^  persons 

mined,  a  person  of  unsound  mind  can  make  no  oonyeyance  ^^ose  inca. 
or  other  contract,  nor  delegate  any  power,  nor  waive  any  wjjn  ad- 
right,  until  his  restoration  to  capacity  is  judicially  deter- 
mined.   But  if  actually  restored  to  capacity,  he  may  make 
a  will,  though  his  restoration  is  not  thus  determined. 

N.  Y.  0.  C,  $22. 

Sec.  41.    A  minor,  or  a  person  of  unsound  mind  of  what^  Minor* 
ever  degree,  is  civilly  liable  for  a  wrong  done  by  him;  but  is  wrongs^' 
not  liable  in  exemplary  damages  unless  at  the  time  of  the 
act  he  was  capable  of  knowing  that  it  was  wrongful. 

8ee  Addison  on  Torts  (Green's  Abridgement),  44;  K.  T.  0.  0.,  $23. 

Sec.  42.    A  minor  may  enforce  his  rights  by  civil  action  Hinors  may 
or  other  legal  proceedings,  in  the  same  manner  as  a  person  their  rights. 
of  full  age,  except  that  a  guardian  nnifit  be  appointed  to 
conduct  the  same. 

N.  Y.  C.  C,  J  25. 


ABTIOLE  n. 
[From  Civil  Code.] 

MASTEB  AND  SERVANT. 

SxoTiON  264.  Minors  may  apprentice  themselTes. 
365.  Consent  of  parents,  etc.,  requisite. 
296.  Written  consent. 

267.  Executors  may  bind. 

268.  Saperrisors  may  bind  out. 

269.  Town  officers. 

270.  Age  of  apprentice  to  be  inserted  in  indentures. 

271.  Indentures,  conditions  in. 

272.  Same. 

273.  Deposit  of  indentures. 

274.  Alien  mitiorB. 

275.  Contract  under  precedingf  section  to  be  acknowledged. 

276.  Causes  for  annulling  indentures. 

Sec.  264.    Every  minor,  with  the  consent  of  the  persons  vinon  may 
or  officers  hereinafter  mentioned,  may,  of  his  own  free  will,  thwuMiyes. 
bind  himself,  in  writing,  to  serve  as  clerk,  apprentice  or 
servant,  in  any  profession,  trade  or  employment,  during, his 
minority;  and  such  binding  shall  be  as  valid  and  effectual 
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as  if  such  minor  was  of  full  age  at  the  time  of  making  the 
engagement. 

Statutes  of  1858,  p.  184,  $1. 

KoTX.— It  bM  been  held  tn  Fanler  v.  JJo<Ien5eelr.  9  Barb.  309,  that  a  Ciilnre  to  apeciiy  tte 
particular  calling  or  employment  in  the  indenturea  of  apprentioaahip  wHl  not  InvaUdiit 
them. 

Sec*  266.     Such  consent  shall  be  given — 

1.  By  the  father  of  the  minor.  If  he  be  dead  or  be  not 
of  legal  capacity  to  give  his  consent,  or  if  he  shall  hare 
abandoned  or  neglected  to  provide  for  his  family^  and  snch 
fact  be  certified  by  a  justice  of  the  peace  of  the  township 
or  county,  or  sworn  to  by  a  credible  witness,  and  such  cer- 
tificate or  affidavit  be  indorsed  on  the  indenture,  then — 

2.  By  the  mother.  If  the  mother  be  dead,  or  be  not  of 
legal  capacity  to  give  such  consent  or  refusal,  then — 

3.  By  the  guardian  of  such  infant.  If  such  infant  have 
no  parent  living  or  none  in  a  legal  capacity  to  give  consent, 
and  there  be  no  guardian,  then — 

4.  By  the  supervisors  of  the  county,  or  any  two  justices 
of  the  peace,  or  the  judge  of  the  probate  court  of  the 
county. 

5.  If  such  minor  be  an  orphan,  under  the  care  and  con- 
trol of  any  orphan  asylum  in  this  State,  then  by  the  board 
of  managers  thereof. 

Statutes  of  1858,  p.  134,  $2. 

Sec.  266.  Such  consent  shall  be  signified  in  writing  by 
the  person  entitled  to  give  the  same,  by  certificate  at  the 
end  of,  or  indorsed  upon  the  indentures. 

Statutes  of  1858,  p.  134,  $3. 

Sec.  267.  The  executors  of  any  last  will  of  a  parent,  who 
shall  be  directed  in  such  will  to  bring  up  his  or  her  child 
to  some  trade  or  calling,  may  bind  such  child  to  service  as 
a  clerk  or  apprentice,  in  like  manner  as  the  father  might 
have  done  if  living.  If  there  is  a  surviving  mother,  her 
consent  also  is  necessary. 

statutes  of  1858,  p.  134,  $4. 
NoTi.— The  last  clanse,  providing  for  the  consent  of  the  mother,  ia  new. 

Sec.  268.  The  supervisors  of  the  county  may  bmd  out 
minors  who  are  or  shall  become  chargeable  to  such  county, 
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to  be  clerks,  apprentices  or  serrants,  which  binding  shall 
be  as  effectual  as  if  such  minors  had  bound  themselves  with 
the  consent  of  their  father. 

Statutes  of  1858,  p.  194,  $  5.  ^ 

Sec.  269.    In  every  town  or  city,  the  presiding  officer  of  Town 
the  first  council  or  legislative  board  thereof,  if  there  be  ^  °^"* 
more  than  one,  or  any  public  officer  or  officers  appointed  to 
provide  for  the  poor,  may  in  like  manner  bind  out  any  child 
who,  or  whose  parents  are,  chargeable  to  any  such  town  or 
city. 

Statutes  of  1858,  p.  134,  $6. 

Sec.  270.    The  age  of  every  infant  so  bound  shall  be  Age  of  ap. 
inserted  in  the  indentures,  and  shall  be  taken  to  be  the  true  be  inserted 
age;  and  whenever  public  officers  are  authorized  to  execute  uies. 
any  indentures,  or  tiieir  consent  is  required  to  the  validily 
of  the  same,  it  shall  be  their  duty  to  inform  themselves  fully 
of  the  infant's  age. 

Statutes  of  1858,  p.  134,  $7. 

NOTX. — ^The  parties  are  sot  estopped,  by  the  statement  of  the  age  in  the  indentures,  l^m 
proving  the  real  age  of  the  apprentice.    Bee  Drew  t.  PeckwU,  1  E.  D.  Smith,  408, 

Sec.  271.    Every  sum  of  money  paid  or  agreed  for,  with,  indentmes, 
or  in  relation  to,  the  binding  out  of  any  clerk,  apprentice  S? 
or  servant,  shall  be  inserted  in  the  indentures. 

Statutes  of  1858,  p.  134,  $  8. 

Sec.  272.  The  indenture  shall  also  contain  an  agreement  same. 
on  the  part  of  the  person  to  whom  such  child  shall  be 
bound,  that  he  will  cause  such  child  to  be  instructed  to 
read  and  write,  and  to  be  taught  the  general  rules  of  arith- 
metic, or,  in  lieu  thereof,  that  he  will  send  such  child  to 
school  three  months  of  each  year  of  the  period  of  indenture. 

Statutes  of  1858.  p.  134,  $  9. 

Sec.  273.  The  counterpart  of  any  indenture  executed  by  Deposit  of 
any  county,  or  city  or  town  officers,  must  be  by  them  de-  ****** 
posited  in  the  office  of  the  clerk  of  the  county  court. 

Statutes  of  1858,  p.  134,  $  10. 


mittom. 


Sec.  274.    Any  minor,  capable  of  becoming  a  citizen  of  Alien 
this  State,  coming  from  any  other  country.  State  or  terri- 
tory, may  bind  himself  to  service  until  his  majority,  or  for 


sec.  376.  MISCELLANEOUS.  348 

any  shorter  term.  Such  contract,  if  made  for  the  pnipose 
of  raising  money  to  pay  his  passage,  or  for  the  payment  of 
such  passage,  may  be  for  the  term  of  one  year,  although 
such  term  may  extend  beyond  the  time  when  such  person 
will  be  of  full  age,  but  ib  shall  in  no  case  be  for  a  longer 
term. 

Statutes  of  1868,  p.  134,  (11. 

oontxMt         8eo.  275.     No  contract  made  under  the  preceding  section 

^in«^tM^  shall  bind  the  servant,  unless  duly  acknowledged  bjthe 

•cknowi-     minor  making  such  contract,  before  some  public  magistrate 

or  other  officer  authorized  to  administer  oaths,  nor  unless  a 

certificate  showing  that  the  same  was  made  freely  on  priyate 

examination,  be  indorsed  upon  the  contract. 

Statates  of  1858,  p.  134,  $  12. 

cauieafoT       Sbc.  276.     Such  indentures  of  apprenticeship  maybe 
indentnrM.  annulled  f or — 

1.  Fraud  in  the  contract  of  indenture; 

2.  When  such  contract  is  not  made  or  executed  in  accord- 
ance with  the  provisions  of  this  title; 

3.  For  willful  non-fulfillment,  by  such  master,  of  tiie  pro- 
visions of  such  indenture; 

4.  Cruelty  or  maltreatment  of  such  apprentice  by  the 
master,  without  just  cause  or  provocation.  In  such  case, 
the  apprentice  may  recover  for  his  services. 

Statntes  of  1858,  p.  134,  $  14. 


ABTICliE  m. 
[From  01*^  Code.] 

ADOPnoK. 

SxcfnoM  221.  Child  may  be  adopted. 

222.  Wlio  may  adopt. 

223.  Oonsent  of  wife  necessairy. 

224.  Consent  of  child's  parents. 

225.  Consent  of  child. 

226.  Proceedings  on  adoption. 

227.  Judge's  order. 

228.  Effect  of  adoption. 

229.  Effect  on  former  reladons'of  child. 

230.  Adoption  of  illegitimate  child. 
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See.  33  5. 


Seo.  221.    Any  minor  child  maybe  adopted  by  any  adult  chiidmiy 
person,  in  the  eases  and  subject  to  the  rules  prescribed  in  **•  •^^^p*^- 
this  chapter,  (ce) 

N.  Y.  0.  C,  $  107;  Statates  of  1870,  p.  530,  $  1. 


i'  »■ 


Page  349. 

222.  The  person  adopting  a  child  must  be  at  least 
ten  years  older  than  the  person  adopted.  ^ 

52123.  A  married  man,  not  lawfully  separated  from 
his  wife,  cannot  adopt  a  child  without  the  consent  of 
his  wife;  nor  can  a  married  woman,  not  thus  separated 
from  her  husband,  without  his  consent,  provided  the 
husband  or  wife,  not  consenting,  is  capable  of  giving 
such  consent. 


child  without  the  consent  of  its  mother,  if  living,  except  tiiat 
consent  is  not  necessary  from  a  father  or  mother  deprived 
of  civil  rights,  or  adjudged  guilty  of  adultery,  or  of  cruelty^ 
and  for  either  cause  divorced,  or  adjudged  to  be  a  habitual 
drunkard,  or  who  has  been  judicially  deprived  of  the  cus- 
tody of  the  child,  on  account  of  cruelty  or  neglect. 

N.  y.  G.  G.,  $  110;  statates  of  1870,  p.  630,  $  3. 

Seo.  225.     The  consent  of  a  child,  if  over  the  age  of  consent  of 
twelve  years,  is  necessary  to  its  adoption.  ^^' 

N.  y.  C.  G.,  $  nil  statutes  of  187C,  p.  530,  $  3. 

(a>XoTx.— (From  Report  ci  Callfomi*  Code  Oommiseionen.)— The  total  Abeence  of  any 
proyisioD  for  the  adoption  of  children* is  one  of  the  most  remarkable  defects  of  onr  law. 
Tbonsands  of  children  are  actoallj,  though  not  legally,  adopted  enery  year;  yet  there  is  no 
method  by  irhich  the  adopting  parents  can  secure  the  children  to  themselves,  except  by 
a  fictitious  apprenticeship,  a  form  which,  when  applied  to  children  in  the  cradle,  becomes 
absurd  and  repnlslTe.  It  is,  indeed,  so  inappropriate  in  eyezy  esse  that  it  is  rarely  resorted 
to.  The  oonsegnence  is,  almost  invariably,  that  if  the  real  parents  of  the  child  live  to  see 
it  grow  to  an  age  of  usefulness  and  intelligence  they  are  certain  to  attempt  to  reclaim  it, 
sometimes  through  the  mere  selfishness  of  natural  affection,  but  more  commonly  ftom  base 
and  sordid  motiTes.  The  chances  of  an  adopting  parent  for  the  retention  of  the  child  ujMm 
which,  perhaps,  his  whole  heart  is  centred,  are  therefor  in  the  inverse  ratio  to  the  degree  of 
his  benevolence  in  its  selection,  and  of  his  csre  and  affection  in  its  training.  Benevolence 
dictates  a  choice  from  among  children  who»e  parents  are  least  able  or  wiUing  to  take  care 
of  them.  To  relieve  a  child  from  a  cruel  and  heartless  parent  is  a  greater  mercy  than  to 
take  even  an  orphan.  Tet  these  are  the  parents  who  are,  of  all  others,  most  likely  to  reclaim 
the  child  as  soon  as  any  money  can  be  made  out  of  it.  AtTection  will  give  the  child  such  a 
training  as  will  develop  its  beauty  and  intelUg^ce  to  the  highest  degree.  Tet  every  grace 
of  the  child  is  but  a  premmm  upon  the  exertion  of  its  heartless  parents.  This  is  not  mere 
theory.  Facts  within  the  knowledge  of  almost  every  one  Justify  these  statements.  There 
are  very  many  childless  parents  who  would  gladly  adopt  chUdren,  but  for  their  wel]*found- 
ed  fears  thai  they  could  never  hold  them  secure^. 
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Proot^dnagf     Seo.  226.    The  person  adopting  a  child,  and  the  child 
tton.  adopted,  and  the  other  persons  whose  consent  is  necessary, 

must  appear  before  the  county  judge  of  the  county  where 
the  person  adopting  resides,  and  the  necessaiy  consent 
must  thereupon  be  signed,  and  an  agreement  be  executed 
by  the  person  adopting,  to  the  effect  that  the  child  shall  be 
adopted,  and  treated  in  all  respect  as  his  own  lawful  child 
should  be  treated. 

N.  Y.  C.  C,  }  112;  statutes  of  1870,  p.  630.  $  4. 

i^S*  '^^'  ^^'^'    ^^^  j^dg®  must  examine  all  persons  appear- 

ing before  him  pursuant  to  the  last  section,  each  separately, 
and  if  satisfied  that  the  interests  of  the  child  will  be  promo- 
ted by  the  adoption,  he  must  make  an  order  declaring  that 
the  child  shall  thenceforth  be  regarded  and  treated  in  all 
respects  as  the  child  of  the  person  adopting. 

N.  Y.  C.  C,  5  113;  Statatee  of  1870,  s,J3(L^^ 

FiTectof         Seo.  228.     a  -^  -- 

— "     "  *••*•**,       a,  Ukc  tlxe  lamVly 

*^^f  the VsoB  adoptjng^  ^         ,  ,,,  ,ion  oi  pv 

s:!--^^^^^^^^^^       ^t-  -^^^  -^^-^ 


£t 

foi 
tio. 
chl 


\^  the  person  ^--^'    r     tbe  legal  T«i»--"    W\ 

to  ai  timid  so  adnntftd.  an^  lif^vA  nn 


.,  «ixo  cnild  so  adopted,  and  haye 

N.  Y.  0.  C,  J  115;  Statutes  of  1870,  p.  530,  $  7. 


no 

«^  f  or  1C> 


ufflSto  ^^-  230-  The  father  of  an  illegitimate  child,  by  pubUcly 
cJiiid.  acknowledging  it  as  his  own,  receiving  it  as  such,  with  the 
consent  of  his  wife  if  he  is  married,  into  his  family,  and 
otherwise  treating  it  as  if  it  were  a  legitimate  child,  thereby 
adopts  it  as  such;  and  such  child  is  thereupon  deemed*  for 
all  purposes  legitimate  from  the  time  of  its  birth.  The 
foregoing  provisions  of  this  chapter  do  not  apply  to  such  an 
adoption,  (a) 


(a)NoCT.— The  mother  of  an  illegitimate  unmarried  minor  ia  entitled  to  its  caatodj,  ser- 
vices  and  earnings. 
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AETICLE  IV. 

[From  Civil  Code.] 

GIFTS. 
Section  1146.  Gifts  defined. 

1147.  Gift,  how  made. 

1148.  Gift  not  revocable. 

1149.  Gift  in  view  of  death,  what. 

1150.  When  gift  presumed  to  be  in  view  of  death. 

1151.  Revocation  of  gift  in  view  of  death. 

1152.  Effect  of  will  apon  gift. 

1153.  When  treated  as  legacy. 

Sec.  1146.     A  gift  is  a  transfer  of  personal  property,  Gifts 
made  voluntarily  and  without  consideration. 

N.  Y.  C.  C,  5500. 

Sec.  1147.     A  verbal  gift  is  not  valid,  unless  tbe  means  om,  how 
of  obtaining  possession  and  control  of  the  thing  are  given, 
nor,  if  it  is  capable  of  delivery,  unless  there  is  an  actual  or 
symbolical  delivery  of  the  thing  to  the  donee. 

N.  Y.  C.  C,  }501. 

Sec.  1148.     A  gift,  other  than  a  gift  in  view  of  death.  Gift  not 
cannot  be  revoked  by  the  giver. 

N.  Y.  C.  C,  $502. 
See  1  Parsons  on  Contracts,  235,  and  cases  cit^d  there. 

Sec.  1149.     A  gift  in  view  of  death  is  one  which  is  made  am  m  view 
in  contemplation,  fear  or  peril  of  death,  and  with  intent  what?  ' 
that  it  shall  take  effect  only  in  case  of  the  death  of  the 
giver. 

N.  Y.  C.  C,  J  503. 
See  authorities  cited  nnder  next  section. 

Sec.  1160.    A  gift  made  during  the  last  illness  of  the  when  gin 
giver,  or  under  circumstances  which  would  naturally  im-SJ^S^**** 
press  him  with  an  expectation  of  speedy  death,  is  presumed  d4Th^ 
to  be  a  gift  in  view  of  death. 

N.  Y.  C.  C,  $504. 

The  deceased  was  in  his  last  illness,  suffering  from  an  incurable  disease; 
he  had  just  made  his  will,  and  everything  tended  to  show  that  he  was  in 
present  apprehension  of  death:  Heldf  that  under  such  circumstances,  a  gift 
of  his  horses,  furniture,  wearing  apparel  and  watch,  was  a  gift  mortis  oauMi 
and  not  inUr  vivos*    DdmotU  v.  Taylor,  1  Bedf.  Sur.  Bep.  417. 
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The  policy  of  the  law  is  against  gifto  mortis  causa;  and  to  sustain  them, 
the  most  clear,  circumstantial,  and  satisfactory  proof  will  be  required,  ibid. 

To  constitute  a  valid  donatio  mortis  oaii«a,  there  must  be,  if  the  gift  is  by 
parol,  an  actual  delivery  and  aooeptanoe  of  the  thing,  so  far  as  it  is  possible. 
The  mere  fact  that  it  has  passed  into  the  possession  of  the  donee,  eren  by 
the  act  of  the  donor  himself,  is  not  enough.  However  apparent  the  inten- 
tion of  the  deceased  to  make  a  gift,  such  intention  of  itself  is  unavailing  to 
sustain  it.    Ibid, 

The  deceased  in  his  last  illness  expressed  a  desire  to  his  daugihter  that  sbe 
should  have  his  carriage  and  horses,  but  did  not  request  her  to  take  poasee- 
sion  of  them,  nor  direct  the  stable  keeper  to  deliver  them  to  her;  nor  did  it 
appear  that  there  had  been  any  actual  transfer,  or  change  of  possesdon; 
though  they  were  used  by  her  afterwards,  and  the  coachman  received  his 
orders  from  her:  Held,  not  such  a  delivery  by  the  donor  to  the  donee,  as  was 
necessary  to  complete  the  gift.    Ibid, 

80  where  the  deceased  gave  his  daughter  the  f umituze  in  his  rooms,  the 
keys  to  which  were  giVen  her  by  her  husband,  and  she  subsequently  remoTed 
the  furniture  to  her  residence,  though  nothing  else  appeared  showing  that 
she  took  possession  of  it  with  the  donor's  knowledge  and  assent:  Seildt  not 
sufficient  to  consummate  the  gift.  The  fact  that  the  furniture  was  in  the 
donee's  possession  before  the  donor's  death,  is  not.  of  itself  sufficient  to  war- 
rant the  iwesumption  that  there  was  an  actual  delivery.  A  mere  tahiqg  pos- 
session is  not  sufficient.  It  should  appear  to  have  been  done  with  the 
knowledge  and  acquiescence  of  the  donor.    Ibid, 

See,  also,  1  Parsons  on  Cont.  236,  2S7,  and  cases  cited  there. 

See  further  as  to  donaHo  causa  mortis^  1  Fonblanque's Equity,  289;  14Fi^> 
(Mass.)  204;  5  Shepley  (Me.),  287;  4  Gush.  (Mass.)  87;  7  Gray,  (Ma«.) 
282;  13  Gray,  418. 

A  mortgage  may  be  a  donatio  causa  mortis.  In  such  case  i^e  exeentov 
would  be  considered  as  trustees  for  the  purpose  of  enforcing  it.  See  24Fick. 
261. 

A  note  made  by  deceased  is  not  a  good  donatio  causa  mortis.  See  14  Pick. 
205;  24  Pick.  201;  1  Oowen,  698. 

But  a  note  of  a  third  person  owned  by  deceased  may  be  a  good  dona&f 
causa  mortis, 

A  gift  in  view  of  death  may  be  made  to  the  wife  of  the  donor.  3  Binney. 
366. 

It  can  only  be  delivered  to  the  donee  or  his  agent;  if  to  the  latter,  hemnst 
retain  possession  thereof  until  the  death  of  the  donor.  5  Shepley,  429;  S 
Shepley,  429. 


Revocation 
of  gift  in 
view  of 
death. 


Sec.  1151.  A  gift  in  view  of  death  may  be  revoked  by  A® 
giver  at  any  time,  and  is  revoked  by  his  recovery  from  &^ 
illness,  or  escape  from  the  peril,  nnder  the  presence  of 
which  it  was  made,  or  by  the  occurrence  of  any  event  which 
would  operate  as  a  revocation  of  a  will  made  at  the  sam^ 
time. 

N.  Y.  C.  0„  ^  605. 

NoTK.— The  donor  ma^  also  uke  the  gift  back  before  death  or  recorery,    8m  14  Pick.  S0S' 
see,  also,  1  Parsons  on  Cont.  337. 
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By  the  law  of  Connecticut,  a  will,  whether  making  a  total  or  partial  dis- 
tribnlion,  is  revoked  by  the  snbseqnent  birth  of  a  child,  if  no  provision  has 
been  made  in  that  instrument  for  that  contingency,  and  where  a  will  would 
be  revoked  by  such  a  circumstance:  Hetd,  that  a  donatia  causa  mortis  would 
likewise  be  revoked.  Bloomer  v.  Bloomer,  2  Bradf.  339;  see,  also,  Merchant 
V.  Merchant,  Ibid,  432. 

Sec.  1152.  A  gift  in  view  of  death  is  not  affected  bj  a  Effect  of 
previous  will;  nor  by  a  subsequent  will,  unless  it  expresses  gift."^*^ 
an  intention  to  revoke  the  gift. 

N.  Y.  C.  C,  $  606. 

Sec.  1153.  A  gift  in  view  of  death  must  be  treated  as  a  when 
legacy,  so  far  as  relates  only  to  the  creditors  of  the  giver,  legacy. 

N.  Y.  G.  C,  $  507. 
See  1  Fonblanque's  Equity,  289,  and  note;  1  Parsons  on  Cont.  237;  1 
Peere  Wms.  405. 

23 
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A. 

8x0.  Paob. 

ABANDONMENT— 
of   homestead,    how  only 

eflfeoted 1243    95 

IHd 1244    95 

ABATEMENT  - 
of  legacies 1362  326 

ABSENCE— 
of  judge,  court  to  be  ad - 
jonmed 139      6 

ABSENTEE— 
in  probate  proceedings,  at- 
torney may  be  appointed 

for 1718  229 

See  NoN-BsBiDSirr. 

ACCOUNT— 

to  be  rendered  by  surviving 
partner 1585  174 

puDlic  administrator  re- 
quired to,  how,  and  whenl739  238 

court  may  order  adminis- 
trator to 1735  237 

allowance  of,  of  joint 
guardians 1775  257 

to  be  rendered  by  persons 
trusted  with  estate 1461    79 

by  special  administrator  to 
be  rendered 1417    61 

ACCOUNTING— 

See  ADMnnsTHATOBS  and 

EXCUTOBS. 

ACTIONS— 
by  guardians  for  death  of 

ward 376  164 

by  guardian  for  seduction 

of  ward 376  164 

by  guardian  for  injury  to 

ward 376  164 


Bbc.  Paok. 
ACTIONS— Con<ifti4«d. 

by  father  or  mother  for  in- 
jury of  child 376  164 

by  father  or  mother  for 
death  of  chUd 376  164 

by  representatives,  for 
death  of  person  by  wrong- 
fulact 377  164 

costs  allowed  when,  of 
course 1622  196 

in,  by  or  against  an  admin- 
istrator, etc.,  consists  in.  1031  268 

to  recover  estate  sold  by 
guardian 1806  268 

limitation  of,  on  guardian's 
bond 1805  268 

for  conversion  of  estate  by 
administrator 1583  172 

for  waste  of  estate  by  ad- 
ministrator   1583  172 

by  administrator,  for  tres- 
pass  : 1583  172 

by  executor  for  trespass  . .  1583  172 

for  recovery  of  property  by 
executors  or  administra- 
tor*  1582  161 

for  recovery  of  proper^ 
against  executors  or  ad- 
ministrators   1582  161 

against  executor  or  admin- 
istrator, for  waste  or 
trespass  of  decedent 1584  172 

what  executors  are  not  par- 
tiesto 1587  177 

what,  executors  may  com- 
pound   1588  177 

to  recover  property  fraudu- 
lently disposed  of,  etc.  .1589  178 

by  executor  or  administra- 
tor as  provided  in  section 
1589 1590  178 

on  guardian's  bond 1804  268 

on  administrator's  bond, 
may  be  brought  by  co- 
administrators  1586  177 
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SA).  Paoi. 
ACTIONS— Con<inu*d. 
nuDor    may    enforce   his 

rightsb^oiyU 42  345 

by  supervisors,  to  recover 
for  support  of  child 205    99 

ACCJUMULATIONS— 
of  income  of  property,  may 

be  directed  by  will 724  284 

when  accumulation  to  com* 
mence  and  terminate. . .  724  284 

ACKNOWLEDGMENT— 
of  contract  of  apprentice- 
ship of  alien  minors 275  348 

of    instruments    affecting 

homesteads 1242    95 

of  homestead  declaration8l262    97 

ADEMPTION— 
of  legacy,  advancement  or 
gift,  when  deemed 1351  321 

ADJOURNMENT— 
of   court,    or   absence   of 
judge 139      6 

ADMINISTRATOR- 

See  Pbrsonax  Bepbb- 
bbntativs — ^estatsb  of 
Decedents. 

ADOPTION— 

child  may  be  adopted 221  225 

who  may  adopt 222  225 

consent  of  wife,  when  ne- 
cessary   223  225 

consent  of  child's  parents 

necessary 224  225 

consent  of  child,  when  ne- 
cessary   225  225 

proceedings  on 226  226 

judge's  order  on 227  226 

effect  of 228  226 

effect  of,  on  former  rela- 
tions of  child 229  226 

of  illegitimate  child 230  226 

ADULTS— 

who  are 27  343 

by  marriage  minors  become    28 
by  laws  of  other  States  or 
country,  when    deemed 
such  in  this  State 30 

ADVANCEMENT— 

what  is  deemed 1397  337 

effect  of 1309  305 

effect  of,    when  heir   ad- 
vanced to,   dies  before 

testator 1399  338 

when  deemed  ademption. .  1351  321 
value  of,  how  determined..  1398  337 
constitutes  part  of  distribu- 
tive share 1395  337 

when  in  excess  or  insuffi- 
cient, effect  of .   1396  337 
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AFFIDAVIT— 
for  probate  order  requiring 

sureties  to  justify    1394   55 

of  insolvency  of  sureties  on 

administrator's  bond.     1397   56 
of  personal  service,  or  mail- 
ing probate  notice 1306  '16 

AGENT- 

for  absentees  in  distribu- 
tion of  estate 1691  222 

bond  and  compensation  of, 
in  such  case 1692  23i 

liable  for  preservation  of 
estate 1695  22S 

annual  account  of,  to  show 
what 1694  223 

oath  to  claim  against  estate 
by 1694  223 

AGBEEMENT— 
in  indentures  of  appren-  ^ 

ticeship 272  347 

of  sale  not  a  revocation  of 

will ....1301301 

ALIEN— 
minors,  apprenticeship  of..  274  317 
inheriting,      when      must 

claim  or  be  barred U04  340 

resident,  may  take  by  suc- 
cession  1404  840 

ALIENAGE— 
of  relative,  does  not  affect 
right  of  succession 1404  34D 

ALLOWANCE- 

claims  against  estates  of 
decedents,  from  sec.  1490 
to 1512  120 

time  within  whi<^  to  be 
presented  for 1491  100 

is  barred  when  not  pre- 
sented for 1493  100 

not  permitted  unless  claim 
is  sworn  to 1494  104 

of  claim  of  probate  judge 
presented  for 1495  106 

how  and  by  whom  made  .  1496  107 

indorsed  on  and  disposi- 
tion of  claim 1497  109 

refused,  suit  to  be  broughtU98  111 

must  be  refused  when  bar- 
red   1499  111 

suit,  when  refused,  excep- 
tion of  mortgage 1500  113 

disputed,  and  reference  to 
arbitrators 1507  118 

of  claim  of  executor  and 
administrator,  how  madelSlO  119 

family  of  decedent  from  his 
estate,  firom  sec.  1464  to  1470  of 
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ALTERATION— 

of  interests  disposed  of  by 
will,  when  a  revocation 

ofwill 1304  302 

of  inteiests  disposed  of  by 
will,  when  does  not  re- 
voke will 1303  301 

AMBIGUITY— 
in  will,  how  construed 1323  312 

AMICABLE  ACTION— 
on  claim  against  a  deced- 
ent's estate 1507  118 

ANNUITY— 

defined 1357  323 

when  due 1368  328 

ANNULMENT— 
of  indentures  of  apprentice- 
ship, causes  for 276  348 

ANS^R— 

in  Contested  probate  of 
vnU 1312    20 

proponent  and  others  must 
file,  when 1312    20 

to  information  to  escheat 
estate 1271  238 

of  attorney-general  to  claim 
of  escheated  property. .  .1272  238 

probate  court  may  compel 
administrator  to,  when. .  1440    68 

probate  court  may  require, 

as  to  sufficiency  of  bond.  1398    57 

to  be  heard  by  probate 
court 1399    57 

administrator,  cited  regard- 
ing bond 1402    58 

of  sureties  on  administra- 
tor's bond,  in  justifica- 
tion  1394    55 

to  citation  why  letters 
should  not  be  revoked . .  1385    51 

to  charge  of  embezzlement 
ofestats 1460    78 

Ibid 1461    79 

to  citation  to  settle  by  ad- 
ministration, third  term.  1622  193 

Ibid 1624  195 

to  citation  to  settle  by  ad- 

-    ministration,  third  term, 

and  contest 1626  196 

neglect  of  administrator  to, 
how  proceeded  against..  1627  196 

what,  of  administrator  must 
show 1628  197 

hearing  thereof 1635  200 

APPEALS— 
to    supreme    court,    from 

what 969  228 

how  and  when 1713  228 

what  sections  apply  to 1714  228 

.    within    what   time    to  be 

taken 1715  229 


8b  ~   Paob 
APPEALS— Coniinwed. 
costs  on,  discretionaxy. . .  .1720  231 
administrator's  official  bond 

is  appeal  bond  on 970  228 

effect  of    appellate    judg- 
ment on  acts 971  228 

APPEARANCE-r 
•  of  interested  parties  in  pro- 
bate   court,    waiver  of 

notice 1306    16 

in  proceedings    regarding 
escheated  esUtes 127 1  238 


APPELLANT— 

what,  from  probate  court..  969  228 


APPLICATIONS— 

for  probate  of  will 

sections  1298  to  1324 

to  become  administrator, 
etc 1371 

for  sale  of  personal  prop- 
erty   sections  1522  to  1525 


for  sale  of  real  estate 

sections  1536  to  1542 

for  renewal  of  bonds  of  ad- 
ministrators, etc 1389 

for  escheats,  by  attorney- 
general  1269 

for  execution  after  death  of 

party. 686 

for  probate  of  will 1305 

for  probate  of  foreign  will.  1323 

to  revoke  probate 1330 

to  prove  lost  or  destroyed 

will 1339 

to  prove  nuncupative  will..  1345 
for  letters  testamentary. . .  1319 
for  letters  of  administra- 
tion  1371 

for  revocation  and  for  let- 
ters  1383 

for  other  sureties  on  bond 

of  administrator 1394 

for  removals  of  executors 

and  administrators 

sections  1436  to  1440 

to  recover  property  embez- 
zled. ...sections  1458  to  1461 

for  homestead  of  decedent's 
estate 1481 

for   allowance    of    claims 

against  estates 

sections  1493  to  1512 

for  orders  of  sale  of  estate 
generally 1518 

for  summary  sales  of 
mines,  etc.,  of  estate  . . .  1530 

for  confirmation  of  sales . .  1552 


27 

45 

124 
126 

138 

54 

237 

117 
16 
27 
29 

31 
32 
34 

45 

50 

55 


67 
68 

77 
79 

91 


100 
120 

123 

128 
146 
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APPLICATIONS— Conttrtued. 
for  settlements  of  adminis- 
trators, .sections  1632  to  1686  212 

222 
for  contribution  by  legateesl650  207 
for  legacies,  and  notice  of.  .1659  211 
for  distribution  of  estate . . 

sections  1658  to  1669  210 

217 

for  partition  of  estate 

sections  1675  to  1686  218 

221 
for  orders  and  decrees  in 
probate.sections  1704  to  1721  226 

232 
for  guardianship  of  minor8l747  240 
for  guardianship  of  insane 

persons 1763  250 

for    sale  of   property   by    • 

guardian 1778  258 

for  removal  of  guardian  . .  1801  267 
of   judgment    creditor   to 
have     homestead      ap- 
praised  1245    96 

such,  how  made 1246    96 

APPOINTMENT— 
of  guardian  by  the  court. .  243  271 

Ibid 244  271 

no  person  guardian  of  es- 
tate without  242  271 

APPRAISEMENT— 

of  homestead 1249    96 

See  Homestead,  Invbn- 

TOBT,  ApPJIAISBRS. 

APPRAISERS— 
appointment  of,  by  probate 

court 1444  70 

oath  and  duties  of 1445  70 

to  sign  inventory 1449  73 

for  property  overlooked  . .  1451  73 

compensation  of ! . .  1444  70 

to    carve  out   homestead, 

when 1476  89 

report  of  hearing  same . . .  1477  89 

Ibid 1478  90 

others  appointed,  when. . .  1479  90 
for  new  appraisement  . . .  1484  92 
judge  may  appoint  at  cham- 
bers   167  6 

probate  court  has  power  to 

appoint 97  2 

who  may  be 1444  70 

to  be  appointed  to  admeas- 
ure homestead 1483  9i 

what  must  do  relative  to 

community  property 1483  91 

must  appraise  wanl's  prop- 
erty in  first  inventory  . .  1773  255 
appointment  of,  to  assess 

value  of  homestead 1249  96 

oath  of  1250  96 

dutiesof 1251  96 

return  of 1252  96 


8bc.  Paok. 
^PRAISERS— Conetmced. 

feesof 1258   96 

petition  for  appointment  of, 

to  appraise  nomestead . .  1245   96 
such  to  contain  what 1246   96 

APPRENTICE— 

who  may  be  bound  as 264  345 

who  may  recover  for  ser- 
vices  276  348 

See  Apfbjbmtigeshzp. 

APPRENTICESHIP— 

who  may  enter  into 264  345 

whose    consent  necessary 

to,  and  how  given 265  346 

consent  to,  to  be  in  writing  266  346 
executors  may  bind  out  to.  267  346 
supervisors  may  bind  out 

to 268  346 

town  officers  may  bind  out 

paupers  to 269  347 

what  must  be  stated  in  in- 
dentures of.' M  347 

conditions  in  indentures  of  271  347 

deposit  of  indentures  of. . .  273  347 
of  alien  minors,  how  ef- 
fected  274  347 

Ibid 275  348 

cause  for  annulling  inden- 
turesof 276  348 

ARREST— 

of  custodian  of  will,  when.1302    15 

for  disobedience  to  probate 
citation 1460   78 

of  administrator  for  refusal 
to  answer  when 1440   68 

for  embezzlement  of  dece- 
dent's estate  1460   78 

at  public  administrators  in- 
stance, when 1734  237 

ASSESSMENT— 

disbursement  for,  taxed  by 
administrator 1665  213 

for  taxes  included  in  debts 
preferred 1643  203 

for  ail  taxes  to  be  dis- 
charged by  administra- 
tor.    ....: 1669  317 

on  devisees  or  legatees  to 
pay  debts  of  estate 1564  153 

of  damages  for  embezzle- 
ment of  estate 1460   78 

ASSIGNEE— 
of  distributive  share  of  es- 
tate entitied  thereto 1678  219 

of  distributee  of  estate,  who 
to  receive 1675  218 

ATTORNEY  AT  LAW— 
for    absentees  in  probate 
court  generally  (appoint- 
ed)..   .....V...,m8  2» 
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ATTORNEY  AT  LAW— Con/inwed. 

appointed  by  court  in  con- 
test of  will 1307    17 

appearance  by,  waiyer  of 
notice 1718  229 

AUTHORITY— 
of  executor  to  appoint  ex- 
ecutor, Yoid 1372  328 

B. 

BASTARD— 

See  iLiJEornicATB  Child. 

BEQUEST— 

what  may  pass  by 1274  283 

who  may  take  by 1275  284 

subject  to  lein,  when 1302  301 

when   takes  partial  effect 

only 1303  301 

when  revoked  by  transfer.  1304  302 
when  does    not  lapse  by 

4     aeath  of  le^tee 1310  305 

to     subscribing     witness, 

Toid 1282  292 

clear,  cannot  be  controlled 

by  words  less  clear 1322  311 

of  all    testator's  personal 

property,  effect  of 1331  313 

of  residue  of  estate,  etc., 

effect  of 1333  314 

to    heirs,    relatiyes,    etc., 

effect  of 1334  314 

to  a  class,  includes  whom  1337  317 

vests,  when 1341  319 

how  divested 1342  320 

conditional,  defined 1345  320 

conditional  yests.  when. .  .1347  321 
to  several  persons,  effect  of.  1350  321 

what  is  ademption  of 1351  321 

of  income,  when  accrues.  .1366  328 

See  Lbgaot — Will. 

BIDDER— 
at  administrator's  private 

sale 1549  144 

bids  of,  at  administrator's 

Srivate  sale,  how  treated.  1549  144 
s  of,  not  considered,  un- 
less, etc 1550  146 

amount,  must  offer  at  home- 
steadsale 1484    92 

BOND— 
administrator's  and  execu- 
tor's to  be  recorded 1387    52 

of    administrators,    forms 

and  requirements  of 1388    53 

additional,  when  required.  1389    5i 

conditions  of  1390    54 

each,  when  more  than  one 
administrator  to  give  sep- 
arate  1391    54 

several  recoveries  may  be 
had  on  same 1392    54 


t  SsG.  Paok. 

BOND— Continued, 
justification  of  sureties  on, 

must  be  approved 1393    55 

citation  and    requirement 
of  judge  on  deficient  . .  .1394    55 

additional  security 1394    55 

when  may    be  dispensed 

with 1396    56 

petition,    showing  failing 
sureties,  and  asking  for 

further 1397    56 

citation  to  executor,  etc., 

to  show  cause 1398    57 

further  security  may  be  or- 
dered  1399    57 

neglecting  to  obey  order.  .1400    57 
suspending  powers  of  exec- 
utor, etc 1401    57 

further    security    ordered 
without    application  of 

party  in  interest 1402    58 

release  of  sureties 1403    58 

new  sureties 1404    58 

neglect  to  give  new  sureties, 

forfeits  letters 1405    58 

application    to    be    deter- 
mined out  of  term  time .  1406    69 
of  administrator  with  will 

annexed 1426    62 

of  purchaser  at  sale  of  es- 
tate, when  to  be  ^ven. .  1567  154 
action  on,  of  admiDiBtratorl586  177 

on  partial  distribution 1661  212 

of  distributee's  suit  on. . . .  1662  212 
of   the   agents  of   absent 

heirs,  etc 1692  222 

of    public    administrator, 

speciaUy 1727  234 

condition  of  guardian's. .  .1745  247 
testamentary  guardian's  .  .1758  248 
of  guardian  when  he  sells 

property 1788  262 

of  guardian,  when  new,  re- 
quired  1803  268 

guardian's,  where  filed 1804  268 

suit    on    guardian's,    for 

breach 1805  268 

section    1057    applies    to 

guardian's 1809  269 

of  speciid  administrator . . .  1412  60 
justification  upon  all  regu- 

Uted 1057  269 

See  Abbxst— Undebtak- 

INO. 

BOOKS— 
will  to  be  kept  and  wills 
recorded  therein 1318    26 

BROTHER— 
when  takes  by  succession . .  1 386    51 

BURDEN  OF  PROOF— 
on  contestant  in  probate  of 
wiU  contested 1312    20 
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BURDEN  OF  PROOF— Con«nu«d. 
on  proponent  of  will  not 

contested 1309    19 

c. 

CANCELLATION— 
of  will,  when  operates  as 

revocation 1292  296 

of  will,    proof  of,    when 

made 1293  298 

CERTIFICATE— 

of  probate  attached  to  will  1317  '26 
of  probate  of  will  to   be 

filed  and  recorded 1318  26 

of  probate  of  last  will  ... .  1340  31 

of  probate  of  foreign  will..l323  27 

CHAMBERS— 

powers  and  duties  of  pro- 
bate judges  at 167      6 

may  do  at,  all  acts  of  cer- 
tain character 176      2 

probate  judge  at,  may  do 
what 1305    16 

CHANGE  OF  JUDGES— 
one  county  or  probate  judge 
may  hold  court  for  an- 
other   160      2 

governor    may    designate 

one  for  another,  when . .  162      2 
other  cases,  when  made  . .  162      2 
of  probate  judges  in  cer- 
tain oases 1431    65 

transfer,  its  effect  and 
retransfer 1432    66 

CHILD— 

unborn,  for  what  purpose 
deemed  existing, .     29  343 

right  of  posthumous  to 
take  property 698  302 

birth  of  posthumous  de- 
feats certain  future  inter- 
ests    739  302 

bom  after  making  of  will 
takes  by  succession 1306  302 

grandchild  of  testator  un- 
provided for  by  will, 
when  succeeds 1307  303 

share  of,  bom  after  making 
will,  out  of  what  prop- 
erty taken 1308  304 

advancement  to  during  life- 
time of  testator,  unpro- 
vided for  by  will,  effect 

of 1309  305 

See    MiNOB,     iLUBarn- 
MATE  Child. 

CITATION— 
to  heirs  to  attend  proof  of 
will,  how  given 1304     16 


SBC  Page. 
CITATION— Conimwd. 

to  one  named  as  execuior, 
when 1304    16 

to  whom  on  petition  to 
prove  will 1328    29 

on  petition  for  letters  of 
administration,  by  no- 
tice..  1373    46 

on  petition  to  revoke  and 
for  letters  of  administra- 
tion  1384    51 

requiring  justificatioii  of 
sureties  on  administra- 
tor's bond 1394    55 

requiring  other  sureties  on 
such  bond 1398    57 

how  served,  if  administra- 
tor has  absconded 1398    57 

proceedings  on  return  of. .  1399    57 

at  request  of  surety  to  be 
released  fron.  bond 1403  *  58 

to  person  charged  with  em- 
bezzling estate 1459    77 

proceedings  on  return  of 
same 1460    78 

to  person  entrusted  with 
estate  to  account 1461    79 

proceedings  after  minor 
cited  to  nominate  guar- 
dian  1749  244 

to  administrator  in  case  of 
wasting,  et«i,  estate 1437    68 

how  served,  if  not  found . .  1439    68 

proceedings  under 1438    68 

after  served,  attachment 
may  issue 1440    68 

to  administrator  to  exhibit 
account 1623  195 

who  require,  to  be  issued 
in  such  case 1624  195 

proceedings  thereon 1625  195 

to  administrator  on  neglect 
to  settle 1628  197 

to  make  payment  on  re- 
funding bond  by  heir 
et  al 1662  212 

how  directed,  and  what  to 
contain  generally 1707  227 

how  and  by  whom  issued .  1708  227 

how  served  (as  summons) .1709  227 

personal  notice  by 1710  227 

to  be  served,  how  long  be- 
fore return 1711  227 


CLAIMS— 

See  Estates  of   Dbcb- 

DENTS,  CliAIHS  AOAINST. 


CLAIM  AND  DELIVERY— 
of  property  of  estate  em- 
bezzled  1459    77 

from  person  entrusted  with 
estate ......1460   78 
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CLERK  (County)— 

duty  of  as  probate  clerk . . . 

sections  1294  to  1809  269 

to  file  and  record  proof  of 
wiU  admitted 1318    26 

to  file  petition  for  letters  of 
adminiBtration 1371    45 

must  give  notice  by  post- 
ing, when 1373    46 

must  issue  citation,  when.  1384    61 

citation  signed  by,  with 
sealaffixed 1707  227 

issue  citation  without  or- 
der, when.^ 1708  227 

to  record  letters,  bonds, 
etc.,  of  administrator. .  1387    52 

transmit  records  of  case 
transferred 1431    65 

retransmit  or  return  case 
when  ordered 1433    66 

attestation  of,  commission- 
ers to  distribute  estate.  .1684  221 

to  record  inventory  of 
guardians 1773  255 

to  issue  letters  with  will 
annexed 1356    38 

to  issue  special  letters. . . .  1412    60 

certificate  of,  as  evidence 
of  transcript 1429    64 

to  enter  brief  description 
of  claim  'on  register 14^7  109 

petition  for  app^sement 
of  homestead  to  be  filed 
with 1247    96 

CODICIL— 

included  in  term  will 

subdivision  14  of  section    17  277 
execution  of,    republishes 

will 1287  294 

revocation  of  will,  revokes.  1305  302 

COMPENSATION— 

allowed  appraisers  of  es- 
tate  1445    70 

of  referees  in  allowance  of 
claims  agaipst  estate ....  1508  118 

of  referees  in  accountings^ 
how  paid  by  estate 1636  200 

of  executor  of  the  will  or 
administrator  of  estate. .  1616  188 

commissions  allowed    as, 

when 1618  192 

commissions  allowed  as, 
otherstbeing  renounced.  1616  188 

reasonable,  to  agent  of 
heirs,  etc 1692  222 

reasonable  charges,  and,  to 
guardian 1776  257 

of  attorneys  for  absentees 
in  probate  matters 1718  229 

of  appraisers  of  homestead.  1258    96 

COMMUNITY  PROPERTY— 
defined 164  282 


IJKO.  Page. 
COMMUNITY  PROPERTY— Con. 
power  of  husband  over. .  .  172  282 
distribution  of,  on  death  of 

wife 1401  339 

distribution  of,  on  death  of 
husband 1  i02  340 

COMPROMISE— 
administrator    may,    debt 

due  estate,  when  1588  177 

guardian    may,   debt    due 

ward,  when 1769  252 

CONCEALED— 

executor  or  administrator, 

how  notice  served 1430    65 

estate,  how  proceeded  for.  1459    77 
will,  how  compelled  to  be 
produced 1302    15 

CONDITIONS— 
in  indentures  of  appren- 
ticeship   271  347 

Ibid  272  347 

precedent,  in  will,  what.  ..1346  320 
precedent,  in  will,  effect  of.  1347  321 
precedent,  in  will,   when 

deemed  performed 1348  321 

-  subsequent  in  will,  what..  1349  321 

CONDITIONAL— 
will,  when  may  be  denied 

probate 1281  292 

devise  or  bequest,  what  ..1345  320 
devise    or  Inquest,   when 

vests 1347  321 

CONSENT— 
of  parties  interested  to  sale 

of  estate 1539  136 

for  apprenticeship  of  child  265  346 
Ibid 266  346 

CONSIIJERATION— 

minor  must  restore  on  dis- 
affirmance of  contract . .     35  344 

CONTEMPT— 

in  refusing  obedience  to  ci- 
tation  1460    78 

in  case  of  embezzlement  in 

Probate  Court 1461    79 

See  Citation. 

CONTEST— 

See    Pbobatb     Court — 
'  Will — Lkttebsof  Ad- 
ministbation. 

CONTINUANCE- 
SCO  Postponement. 

CONTRACT— 

for  conveying  lands  to  de- 
cedent   1565  154 

sale  by  administrator  sub- 
ject to 1666  154 
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CONTRACT-  CorUinued. 

assiKnment  of,  by  adminiB- 
trator 1568  155 

may  be  sold  by  adminis- 
trator  1565  154 

effect  of  change  of  domicile 
of  alien  minors  on  pre- 
Existing 31  343 

minor  may  make  subject  to 
his  power  of  dLsaffirm- 
ance 34  344 

of  minor,  when  and  how 
disaffirmed 35  344 

minor  or  insane  person 
cannot  disaffirm,  for  ne- 
cessaries       36  344 

when  person  of  nnsonnd 
mind  may  make 39  344 

when  person  of  nnsonnd 
mind  cannot  make 40  345 

persons  entirely  without 
understanding  cannot 
make 38  344 

of  apprenticeship  of  alien 
minor 274  347 

CONTRIBUTION— 
enforced    against   distrib- 
utees, when 1564  153 

CONTROLLER— 
duty   of,    where  property 
escheats  to  the  State. .  .1406  341 

CONVERSION— 

of  property  of  estate 1458    77 

proceedings  on 1459    77 

directed  by  will,  when  takes 
effect 1338  317 

CONVEYANCE— 

under  administrator's  sale, 

of  real  estate 1555  149 

by  administrator  in  certain* 

cases 1597  180 

verified   petition  for,    by 

obUgee 1598  181 

when   administrator,  etc., 

ordered  to  make 1600  182 

proceedings  to  procure. . . .  1599  181 
when  executor  or  adminis- 
trator must  take 1601  182 

action  for,  by  obligee,  whenl602  182 
what     title    administrator 

passes  in  such  case 1603  182 

decree  for  recorded,  entitles 

to  possession 1604  182 

death  of  person  entitled  to, 

who  obtains 1606  183 

production  of,  entitles  to 

possession 1607  183 

when  estate  to  make,   to 

pay  debts 

sections  1536  to  1576  160 

minor  may  make,  subject 

to  disaffirmance 34  344 


CONVEYANCE— Confimied. 
when  person  of  unsound 

mind  may  make 39  344 

when  person  of  unsound 

mind  cannot  make 40  345 

COPARTNERSHIP— 

survivor  cannot  be  admin- 
istrator of  decedent's 
estate 1365    40 

of  decedent,  settled  by  sur- 
vivor  1685  174 

interest  in,  of  decedent  to 
be  appraised 1585  174 

account  of,  to  be  rendered  1585  174 

COPY— 

of  probate  notices  mailed  1304    16 

of  probate  notices  mailed 
of  foreign  wills 1323    27 

of  foreign  wills  admitted  to 
probate 1323    27 

of  citation  to  be  left  in  ser- 
vice  1398    57 

of  order  of  transfer  and 
papers 1431    65 

of  order  of  retriinsfer,  etc.  1432    66 
of   instrument  basis  of 
claim  against  estate 1497  109 

of  judgment  becomes  claim 
against  estate 1504  115 

of  order  in  sales  of  real 
estate  of  dsvedents 1539  136 

of  order  in  such  sales  to  be 
given  to  administrator.  .1546  143 

of  indentures  of  appren- 
ticeship, where  to  be  de- 
posited   273  347 

of  petition  for  appraise- 
ment of  homestead  to  be 
served  on  claimant 1248    96 

COSTS— 

against  executor  or  admin- 
istrator how  taxed  up . .  1031  231 

in  actions  by  the  adminis- 
trator  1031  231 

in  actions  against  |he  ad- 
ministrator    1031231 

in  probate  proceedings,  by 
whom  i>aid. 1720  231 

on  suit  against  estate,  when 
not  allowed 1503  115 

of  action  against  executor 
or  administrator 1509  119 

when  against  an  executor 
or  administrator  as 
claimant 1510  119 

on  references  in  probate 
cases 1508  118 

in  application  for  guar^ 
dian'ssale 1786  262 

on  contest  of  probate  of 
will 1332    30 

on  revocation  of  probate  of  ^ 

wiU 1332    ^ 
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COSTS— OowHfweflf. 
of  appraisement  of  home- 
stead, how  paid 1259    96 

COUNSELLORS  AT  LAW— 
See  AiTOBNSTS  at  Law. 

COUNTY— 
Probate  Court  in  each. . ! .    94      2 

COUNTY  JUDGE— 
application  to  for  appraise- 
ment   when     execution 
issues     against    home- 
stead   1245    96 

daty  of,  on  homestead  peti- 
tion  1249    96 

duty     of,    on   return    of 

appraisers .,,.  1263    96 

im 1254    96 

Ibid 1258    96 

COURTS— 

Probate sections  94  to  100    2S 

if  no  judge  attends,  what 

done 139      6 

if  no  judge  attend  for  one 

week 140      6 

proceedings     in    probate 
court,  section  1294  to  1809      9 

269 

COURT— 
appointment   of  guardian 

by 243  271 

IMd 244  271 

jurisdiction  of,  appointing 

guardian 245  271 

to  be  guided  by  what  rules 

in  appointing  guardian..  246  272 
guardian  under    direction 

of 251  274 

CREDITORr— 

when  entitied  to  become 
administrator 1365    40 

special  administrator  not 
to  be  sued  hy 1415    60 

to  present  claims  against 
#     estate  of  decedent 1493  101 

proceeding  thereon 

sections  1494  to  1504  115 

may  apply  for  sale  of  real 
estate,  when 1545  143 

may  require  suits  by  ad- 
ministrator to  be  broughtl590  178 

may  contest  administra- 
tor's settiement  and  ac- 
count   1635  200 

entitled  to  pro  rcAa  di^i- 
dend  of  insufficient  es- 
tate  1645  2(»5 

deduction  on  claim  contin- 
gent, when 1648  206 

^  when  may  have  execution 

from  probate  court 1649  207 


6ko.  Paqb. 
CREDITOR— Confined, 
when  may  sue  administra- 
tor for  omitted  payment.  1650  207 
gift  in  yiew  of  death,  to  be 
treated  as  legacy,  as  re- 
gards  1153  353 

See  Estates  ov  Dboi- 

DBRTS. 

CUSTODIAN— 

of  will,  duty  of,  to  deliver 
when,  and  to  whom 1298    12 

of  will,  how  forced  to  pro- 
duce it 1302    15 


D. 

DAMAGES— 

double,  awarded  for  embea^ 

zlement  of  estate 1160    78 

for  neglect  of  administra- 
tor to  make  return  of 
inventory 1450    73 

for  neglect  or  misconduct 

•  in  sale  by  executor  or 
administrator 1571  157 

in  double  value  of  land 
sold  by  executor  or  ad- 
ministratoE,  for  fraud  in  1572  157 

liquidated,  for  fraud 1572  157 

party  aggrieved  may  re- 
cover on  bond 1571  157 

minors  and  persons  of  un- 
sound mind  not  liable  in.    41  345 

DEATH— 

father  or  mother  may 
maintain  action  for,  of 
child 376  164 

guardian  may  maintain  ac- 
tion for,  of  ward  376  164 

representatives  may  sue  for, 
of  person  caused  by  neg- 
Ugence 377  164 

heirs,  etc.,  of  one  wrong- 
fully killed  by  another, 
may  sue 377  164 

exemplary  damages  for, 
wrongful 377  164 

of  stranger,  to  be  reported 
to  public  administrator.  1728  235 

of  employer,  wages  of  em- 
ployee, preferred  claim .  1205    99 

after,  testator's  custodian 
of  will,  to  do  what 1298    12 

of  decedent,  jurisdictional 
fact 1294      9 

Und 1295    11 

of  minor,  personal  repre- 
sentatives may  disaffirm 
his  contract  on 35  344 

of  parent,  leaving  child  un- 
provided for,  effect  of . . .  205    99 

of  joint  guardian,  effect  of.  252  274 

gift  in  view  of,  defined. .  ..1149  351 
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DEATH— Continued. 

gift  when  presumed  to  be 

in  view  of 1160  351 

gift  in  view  of,  revocation 
of 1151  352 

gift  in  view  of,   effect  of 

willnpon 1152  353 

gift  in  view  of,  when  treat- 

ed  as  a  legacy 1153  353 

of  husband  or  wife,  effect 
on  homestead  property .  1265    96 

of  devisee  or  legatee  be- 
fore testator,  effect  of  on 
testamentary  disposition  1310  305 

Ibid 1343  320 

of  devisee  before  testator 
does  not  affect  interest  in 
remainder 1344  32C 

distribution  of  common 
property  on,  of  wife 1401  339 

distribution  of  common 
property  on,  of  husband  1402  340 

of  neir  advanced  to,  before 
that  of  devisor 1399  338 

DEBTS— 

of  decedent,  to  be  inven- 
toried  1445    70 

bequest  of,  to  be  inven- 
toried  1448    72 

due  by  executor  named,  is 
not  discharged 1447    72 

must  be  collected  by  execu- 
tor or  administrator 1581  161 

due  estate,  may  be  com- 
promised, when 1588  177 

which  executor  or  adminis- 
trator not  to  account  for  1615  188 

claims  for,  when  to  be  re- 
turned by  administrator.  15 12  120 

payment  of,  of  estate, 

sections  1643  to  1653  209 

order  in  which  to  be  paid..  1543  203 

order  of  court  for  payment.  1647  206 

homestead  liable  for  cer- 
tain  1241    95 

property  of  intestate,  how 
disposed  in  payment  of  .1358  325 

property  of  testator,  how 
disposed  in  payment  of.  1359  325 

le£(acies,  how  charged  with.  1360  325 

im 1361  326 

liability  of  beneficiaries  for 

testators 1377  329 

See  Ceeditor — EsfTATSs 

OF  DEOEDEinS. 

DECLAKATION— 

of  abandonment  of  home- 
stead   1243    95 

of  abandonment  of  home- 
stead, from  what  time 
effectual 1244    95 

of  homestead,how  acknowl- 
edged  1262    97 

Ihid 1266    97 


8SC.  'PAOMm 

DECLAKATION— Conttraied. 
of  homestead,  what  to  con- 
tain  1263     97 

Ihid 1267    97 

.of   homestead,  to   be   re- 
corded  1264    97 

Ibid 1268    97 

of  homestead,  effect  of  fil- 
ing for  record. 1265    97 

Ihid 1269  97 

such  to  be  recorded 1268  97 

DEFEAT— 

of  future  interests 739  303 

Ibid 698  302 

Ibid 699  320 

DEFECT— 

in  probate  proceeding  for 
sales  of  real  estate  prior 
to  act  of  legislature  1866  157 

in  description  in  will,  effect 
of 1340  318 

DEFINITIONS— 

advancement 1397  337 

annuity 1357  323 

condition  precedent 1346  320 

condition  subsequent 1349  321 

conditional  devise  or  legacy  1 345  320 

gift 1146  351 

gift  in  view  of  death 1149  351 

guardian....^ 236  270 

guardian  general 239  271 

guardian  special 240  271 

head  of  the  family 1267    97 

homestead 1237    95 

legacy  specific 1357  323 

legacy  demonstrative 1357  323 

legacy  residuary 1357  323 

legacy  general 1357  323 

minor 25  342 

personal  representatives..  1385  331 

succession 1283  330 

ward 236  270 

wUl,  olographic 1277  291 

DEGREES— 
of    kindred,    how    estab- 
Ushed 1389  336 

DELIVERY— 
of   gift,  necessary  to   its 
validity 1147  351 

DESCENT— 

See       StTCCEssiOM — Es- 
tates OF  DECEDlCNTa. 

DESCRIPTION— 
error  of,  in  will,  how  reme- 
died  1340  318 

DESTRUCTION— 

of  will,  is  revocation 1292  296 

of  will,  how  proved 1293  298 
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DEVISE— 
power  to  diRpose  of  prop- 
erty by,  how  executed  ..  901  313 
power,  wbeu  confined  to 

disposition  by  erant  . . .  902  313 
of  land  by  will,  now  con- 
strued   1311  305 

what  may  pass  by 1274  283 

who  may  take  by 1275  284 

subject  to  lien,  when 1302  301 

takes  partial  effect   only, 

when 1303  301 

when  revoked  by  transfer, 

etc 1304  302 

when  does    not  lapse  by 

death  of  devisee 1310  305 

to  subscribing  witness  void]  282  292 
clear,  cannot  be  controlled 

by  words  less  dear 1322  311 

embraces  property  under 

power,  when 1330  313 

of  all  testator's  real  prop* 

erty,  effect  of 1331  313 

of  residue  of  estate,  effect 

of... 1332  314 

to    heirs,    relatives,    etc., 

effect  of 1334  3J4 

to  a  class,  includes  whom  1337  317 

vests,  when 1341  319 

how  divested 1342  320 

conditional  defined 1345  320 

conditional,  vests  when. . .  1347  321 
to  several  persons,  effect  of  1350  321 
when  not  to  impair  rights 

of  purchaser 1364  327 

title  passes  by  specific     . .  13G3  327 

See  Bbqukst — Lxoact — 
Will. 

DEVISEE— 

devise,  when  does  not  lapse 
by  death  of 1310  503 

devise,    when    lapses    by 
deathof 1343  320 

interest  in  remainder  not 
affected  by  death  of  . .   .  1344  320 

when  several  take  as  ten- 
ants in  common 1350  321 

See  Estates  of  Dbcxd- 

KNTS  —  PbOBATE         Ol" 

Will. 

DISAFFIRMANCE— 
minor  may  contract  subject 

to  his 34  344 

how  effected  by  minor. ...     35  344 
when  minor  cannot  exer- 
cise power  of 36  344 

Ibid 37  344 

See  Bbscibsiom. 

DISCHARGE— 
of  executors  from  debt  due 

decedent 

sections  1447  to  1448  91 

order  for 1647  206 


Bbo.  Pao>. 
DISCHARGR-Con«n«ed. 

by  judgment  or  decree 1697  224 

See  £xKCUTOB8  and  Ad- 

HINISTBATOBS. 

DISTRIBUTION— 
of  property  of  intestates  ..  1384  331 

IMd 1386  331 

of  property  of  intestate, 
effect  of  advancements 

on 1390  336 

Ibid 1391  336 

Ibid 1394  337 

See  Estates  of  Deoed- 

SMTS.  • 

DISTRICT  COURT— 

escheated  estate  in 1269  237 

duty  of,  where  alien  heir 
neglects  to  claim  prop- 
erty  1405  341 

DOUBTFUL  WORDS— 
interpretation  of,  in  will . .  1323 

DOWER— 
estate  in,  not  allowed 173  282 

DUPLICATE— 
revocation  of  either  copy 
of,   of  will  revokes  the 
other 1295  299 

DURESS— 
will  or  revocation  of,  pro- 
cured through,  may  be 

denied  probate 1272  279 

See  Undue  Influence. 

E. 

EMBEZZLEMENT— 

of  estate  of  decedent 

sections  1458  to  1461    79 

by  administrator,  his  let- 
ters to  be  revoked 1626  196 

of  ward's  property 1800  267 

ESCHEAT— 
when  State  takes  property 

by 1406  341 

Ibid 1407  341 

ESCHEATED  ESTATES— 
manner    of    commencing 

proceedings  relative  to..  1269  237 
receiver  of  rents  and  profits 

may  be  appointed 1270  238 

appearance,  pleadings  and 

trial 1271  238 

proceedings    by     persons 

claiming 1272  238 

ESTATES  OF  DECEDENTS— 
jurisdiction     of     probate 
court   over   the   estate, 
when  exercised 1294      9 
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ESTATES  OF  BECEDENTS— Con. 
when  decided  byflnt  ap- 
plication  1296    11 

cases  enomerated 97      2 

WILLS,  FBOBATE  OF. 

Petition,  Notice  and  Proof-- 

cnsiodian  of  will  to  deuTer 
the  same,  to  whom;  pen- 
alty  1298    12 

who  may  petition  for  pro- 
bate of  wiU 1299    13 

.    contents  of  petition  ......  1300    13 

when  executor  forfeits  right 
toletters 1301    U 

will  to  accompany  petition 
or  its  presentation  pray- 
ed  for,  and  how  enforced.  1302    15 

notice  of  petition  for  pro- 
bate, how  given 1303    15 

heirs  and  named  executors 
to  be  notified,  how 1304    16 

petition  may  be  presented 
to  judge  at  cnambers, 
and  wlmt  judge  may  do .  1305    16 

hearing  proof  of  will  after 
proof  of  serrice  of  notice  .1306    16 

who  may  appear  and  con- 
test the  will 1307    17 

probate,  when  no  contest.  1808    19 

olographic  wills 1309    19 

Oontestiruf — 
contestant  to  file  grounds 

of a.......  1912        aU 

Eetitioner  to  reply 1312    20 
ow    jury   obtained    and 
trial  had 1313    20 

verdict  of  the  jury;  judg- 
ment; appeal 1314    21 

witnesses,  who  and  how 
many  may  be  examined.  1315    22 

proof  of  handwriting  ad- 
mitted, when .1315    22 

testimony  reduced  to  writ- 
ing for  future  evidence..  1316    25 

if  proved,  certificate  to  be 
attached 1317    25 

will  and  proof  to  be  filed 
and  recorded        1318    26 

Foreign  TFiZb— 
proved  in  other  States  to 

be  recorded 1322    27 

when  and  where 1322    27 

proceedings  on  production 

of  a  foreign 1323    27 

hearing  proofs  of  probate 

of  foreign 1324    27 

Contest  after  Probate — 
probate  may  be  contested 

within  one  year 1327    28 

citation  to  be  issued  to 
parties  interested 1328    29 


Contest  afler  Probate — Continued. 
the  hearing  had  on  proof 

of  service 1329    29 

petitions  to  revoke  probate 

of,  how  tried 1330    29 

jud^ent,what .1330    29 

on  revocation  of  probate 

powers     of      executors 

cease 1331    30 

not  liable  for  acts  in  good 

faith 1831    30 

costs    and    expenses,    by 

whom  paid 1332    30 

Srobate,  when  conclusive.  1333    30 
isability  of  infants   and 
others 1333    30 

Lost  or  Destroffed  TfU2— 

proof  of ,  to  be  taken 1338    31 

must  have  been  in  exist- 
ence at  time  of  death . . .  1339    31 

to  be  certified,  recorded, 
and  letters  thereon  grant- 
ed   1340    31 

court  to  restrain  injurious 
acts  of  executors  or  ad- 
ministrators, when 1341    32 

Nuncupative  WUls — 
when  and  how  admitted  to 

probate 1344    32 

additional  requirements  in 

probate  of 1345    32 

contests  and  appointments 
to  conform  to  what  pro- 
visions  1346    33 

Letters  Testamentary^ 

to  whom  letters  on  proved 
wiUtoissue 1349    34 

who  are  incompetent  as 
executors  or  aoministra- 
tors 1350    35 

letters  with  will  annexed  to 
issue,  when  1350    35 

interested  parties  may  file 
objections 1351    36 

unmarried  woman,  execu- 
trix or  administrati'ix, 
marrying,  her  authority 
ceases 1352    36 

married  woman  named  may 
be  executrix,  but  not  ad- 
ministratrix  1352    36 

executor  of  an  executor. . .  1353    36 

letters    of    administration 

durante  minore  astate 1354    37 

acts  of  a  portion  of  execu- 
tors valid 1355    37 

authority  of  administrators 
with  will  annexed 1356    38 

letters,  how  issued 1356    38 

Form  of  Letters — 
testamentary 1360    39 
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Form  of  TjeUers — ConHnutd. 
of  administration  with  the 

will  annexed 1361    39 

of  administration 1362    39 

Granting  Letters  of  Adminis- 
tration— 
order  of  persons    entitled 

to  administer 1365    40 

partner  not  to  administer   1365    40 
preference      of      persons 

equally  entitled 1366    44 

in  discretion  of  court  to 

appoint  administrator.  .1367    44 
when  minor  entitled,  who 

appointed  administrator  1368    44 
who  are  incompetent  to  act 

as   administrators 1369    44 

married  woman  not  to  be 

administratrix 1370  -  45 

Granting  Petition — 

applications,  how  made..  1371  45 

when  granted 1372  46 

notice  of  application 1373  46 

contesting  applications..  .1374  47 

hearing  of  application 1375  47 

evidence  of  notice 1376  48 

grant  to  any  applicant 1377  48 

proofs  before  granting  let- 
ters of  administration  .  1378  48 
letters  may  be  granted  to  ' 
others  than    those    en- 
titled  1379  49 

Revocation  of  Letters — 

of  administration 1383    50 

when  petition  filed,  ciiation 

to  isssue , 1384    51 

hearing     of    petition   for 

revocation 1385    51 

prior  rights  of  relatives  in 

revoking  letters 1386    51 

Oaths  and  Bonds — 

administrator  or  executor 
to  take  oath 1387    52 

letters  and  bond  to  be  re- 
corded  1387    52 

bond,  form  and  require- 
mentof 1388 53 

additional  bonds,  when  re- 
quired   1389    54 

conditions  of  bonds 1390    54 

each,  when  more  than  one 
administrator,  to  give 
separate  bonds 1391    54 

several  recoveries  may  be 
had  on  same  bond 1392    54 

bonds,  and  justification  of 

sureties  on  1393    65 

must  be  approved 1393    55 

citation  and  requirements 
of  judge  on  deficient 
bond 1394    55 

additional  security 1394    55 

24 


Bbc.  Paob. 
Oaths  and  Bonds — Continued. 

right  ceases  when 1395    56 

when  bond  may  be  dis- 
pensed with 1396    56 

Petition  askink  for  further 

bonds 1397    56 

citation,  etc.,  to  show  cau8el398    57 
further  security  may  be  or- 
dered  1399    57 

neglecting  to  obey  order.  .1400    57 
suspending  powers  of  ex- 
ecutor  1401    57 

further  security  ordered 
without   application    of 

party  in  interest 1402    58 

release  of  sureties 1403    58 

new  sureties 1404    58 

neglect  to  give  new  sure- 
ties forfeito  letters 1405    58 

application  to  be  deter- 
mined out  of  term  time  1406    59 

Special  A dministra tors — 

special  administrators, 
when  appointed 1411    59 

special  letters  may  be  is- 
sued out  of  term  time    1412    60 

preference  given  to  persons 
entitled  to  letters 1413    60 

special  administrator  to 
give  bond  and  t«ike  oathl414    60 

duties  of  special  adminis- 
trator  1415    60 

when  special  adminis- 
trator's powers  cease 1416    61 

special  administrator  to 
render  account 1417    61 

Wiils  found  after  Letters — 

on  proof  of  will  after  grant 
of  letters  of  administru- 
tion,  letters  revoked 1423    61 

power  of  executor  in  such 
case 1424    62 

remaining  executor  or  ad- 
ministrator to  continue 
when  his  colleagues  are 
disqualified 1425    62 

who  to  act  when  all  acting 
are  incompetent 1426    62 

executor  or  administrator 
may  resign,  when 1427    62 

court  to  appoint  successor, 
liability  of  outgoer. . .  .1427    62 

all  acts  of  executor,  etc., 
valid  until  his  power  is 
revoked 1428    64 

tninscript  of  court  minutes 
to    be  evidence 1429    64 

Disqualification  of  Judges — 

when  judge  not  to  act 1430    65 

when    proceedings    to  be 

transferred,  and  where.  1431    65 
transfer    not     to     change     • 

right  to  administer 14s2    66 
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Diaqualiflcation  of  Judt^es — dm. 

retninsfer.  how  made 1432    6C 

yrhf^n  proceedings  to  be  re- 
turned  to  original  court  1433    66 

Renuyvala  and  Suspensums — 
8UB|>en8ion  of   powers   of 

executor 1436    67 

executor  to  haye  notice  of 

8U8i)ension 1437    68 

to  be  cited  to  appear 1437    68 

any  party  interested   may 

appear  on    hearing 1438    68 

notice  to  absconding  execu- 
tors and  admini8trator8l439    68 
may  compel  attendance. . .  1440    68 

lnvf.rUory  and  Appraisement — 

inventory  to  be  returned, 
including  the  home- 
stead  1443    69 

appraisement  and  pay  of 
appraisers 1444    70 

o«ith  of  appraisers  and  in- 
yentozy,   how  made. . .  1445    70 

inventory  to  account  for 
moneys  1446    72 

if  all  money,  no  appraise- 
ment necessary 1446    72 

effect  of  naming  a  debtor 
executor 1447    72 

discharge  or  bequest  of 
debt  against  executor. . .  1448    72 

to  make  oath  to  iuyentoryl449    73 

letters  may  be  revoked  for 
neglect  of  administra- 
tor  1450    73 

inventory  of  after  discov- 
ered property 1451    73 

administrator  and  executor 
to  possess  estate 1452    73 

executor  and  administrator 
to  deliver  real  estate  to 
heirs  or  devisees  at  the 
end  of  ten  months 1453    76 

when  there  are  debts  to  be 
satisfied 4453    76 

Enibezzlenient  of  Estate— 
before  grant  of  letters  testa- 
mentary  1458    77 

citation  to  person  sus- 
pected of 1459    77 

refusal  to    obey    citation, 

penalty  for 1460    78 

may  be  compelled  to  dis- 
close by  imprisonment. .  1460    78 
liable  for  double  damages  1460    78 
persons  entrusted  with  es- 
ttite  of  decedents  may  be 
cited  to  account 1461    79 

Tfie  Support  oftlve  Family— 
widow  and  minor  children 
may  remain  in  decedent's 
house,  etc 1464    80 


Sec.  Paoi. 
The  Support  of  the  FamUtf — Con. 

ail  property  exempt  from 
execution  to  be  set  apart 
for  use  of  family 1465   80 

may  make  extra  allowance  1466    85 

pajrmeut  of  allowance  ....  1467    ^6 

property  set  apart,  how  ap- 
portioned between  wid- 
ow and  children 1468   86 

estates  less  than  fifteen 
hundred  dollars  to  go  to 
wife  and  child 1469    87 

those  less  thun  three  thou- 
sand dollars  to  be  sum- 
marily administered ....  1469    87 

when  aU  property  to  go  to 
children 1470    87 


The  Ilomeslead — 

rights  of  survivor  to  home- 
stead  1474    88 

selected  and  recorded 
homestead  set  off  to  per- 
son entitled 1475    89 

subsisting  liens  to  be  paid 
by  solvent  estate 1475   89 

appraisers  to  carve  out  of 
the  original  exceeding 
five  thousand  dollars  iu 
value,  a  homestead 1476   89 

report  the  same 1476    89 

report  of  the  appraisers . . .  1477   89 

majority  and  minority, 
which  may  be  confirmed  1477    89 

day  to  be  set  for  confirm- 
ing or  rejecting  report . .  1478    90 

appeal 1478   90 

if  report  rejected,  other  ap- 
praisers appointed 1479    90 

if  again  rejected,  partition 
suit  to  be  brought 1479    90 

instead  of  dividing  the 
homestead 1480    90 

who  may  take  a  deed  there- 
of, at  appraised  value  . .  1480    90 

if  no  homestead  is  selected 
and  recorded  prior  to 
death  of  decedent,  one 
may  be  petitioned  for. . .  1481    91 

court  to  direct  partition 
suit  in  the  district  court, 
when 1482    91 

proceedings  thereon 1482    91 

if  property  is  common  or 
separate,  court  to  cause 
appraisement  and  ad- 
measurement to  be  madel483   91 

new   appraisement,  when  _ 

ordered 1484   92 

instead  of  deeding  property 
at  appraised  value,  pub- 
lic sale  to  be  ordered, 
when 1484   92 

costs,  to  whom  chargeablel485   92 
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The  HomesUad— Continued, 

persons  succeedino;  to 
rights  of  homestead  own- 
ers have  all  their  powers 
and  rights 1485    92 

certified  copies  of  certain 
orders  to  be  recorded 1486    92 

Claims  against  the  Estate — 

notice  to  creditors 1490    98 

addidonal  notice 1490    98 

time  expressed  in  notice . .  14U1  100 

copy  and  proof  of  notice  to 
be  filed  and  order  made  1492  100 

time  within  which  claims 
against  an  estate  mnst  be 
presented 1493  100 

claims  to  be  sworn  to 1494  104 

when  allowed,  to  bear  same 
interest  as  judgments. . .  1494  104 

probate  judge  may  present 
claim  and  action  thereon  1496  106 

allowance  and  rejection  of 
chiims 1496  107 

approved  claims  or  copies 

tobefiled 1497  109 

claims  secured  by  liens 
may  be  described 1497  109 

lost  claims 1497  109 

rejected  claims  to  be  sued 
for  within  three  months  1498  111 

claims  barred  by  statute  of 
limitations 1499  111 

when  and  who  probate 
judge  may  examine 1499  111 

claims  must  be  presented 
before  suit 1500  113 

time  of  limitation 1501  115 

claims  in  action  pending  at 
time  of  decease 1502  115 

allowance  of  claim  in  part  1503  115 

effect  of  judgment  against 
executor 1504  115 

execution  not  to  issue  after 
death 1505  116 

if  one  is  levied,  the  prop- 
erty may  be  sold 1505  116 

what  judgment  is  not  a  lien 
on  real  property  of  e8tatel506  118 

may  refer  doubtful  claims  1507  118 

effect  of  referee's  allowance 
or  rejection 1507  118 

trial  by  referee,  how  con- 
firmed and  its  effect. . .  1508  118 

liability  of  executor,  etc., 
for  costs 1509  119 

claims  of  executor,  etc., 
against  estate 1510  119 

executor  neglecting  to  give 
notice  to  creditors  to  be 
removed 1511  120 

executor  to  return  state- 
ment of  claims 1512  120 


8xc.  Paqx. 
Sales  in  General — 

personal  estate  first  charge- 
able  6516  121 

real  estate  when  sold 1516  121 

no  sales  valid  except  by 
order  of  probate  court .  1517  122 

application  for  orders  of 
sale 1518  123 

but  one  petition,  order  and 
sale  must  be  had  in  what 
cases 1519  124 

Saks  of  Personal  Property — 

perishable  and  depreciating 
property  to  be  sold 1522  124 

order  to  sell  personal  prop- 
erty  1523  125 

partnership  interests  and 
choses  in  action,  how 
sold 1524  126 

order  of  sale,  what  to  direct 
and  what  first  to  be  8oldl525  126 

sale  of  personal  property . .  1526  j.27 

Sales  of  Mines — 

mines  may  be  sold,  how. .  1529  127 

petition  for  sale,  who  may 
file  and  what  to  contain  1530  128 

order  to  show  cause,  how 
made,  and  on  what  noticel531  128 

order  of  sale,  when,  and 
how  made 1532  128 

further  proceedings  to  con- 
form to  Articles  II  and 
ly 1533  129 

Sale  of  Real  Estate— 

to  sell  real  estate,  when.  1536  130 

verified  petition  for  sale, 
what  to  contain,  and  to 
what  it  may  refer 1537  130 

order  to  persons  interested 
to  appear 1538  135 

oop^  to  be  served,  assent      * 
given,     or     publication 
made 1539  136 

hearing  after  proof  of  ser- 
vice   1540  138 

presentation  of  claims. . . .  1540  13d 

administrator,  executor  and 
witnesses  may  be  ex- 
amined  1541  138 

to  sell  real  estate,  or  any 
part,  when 1542  138 

order  of  sale  when  to  be 
made 1543  139 

what  the  order  of  sale  must 
contain 1544  142 

may  be  at  public  or  private 
sale 1544  142 

interested  persons  may  ap- 
ply for  order  of  sale 1545  143 

form  of  petition 1545  143 

to  deliver  copy  of  order  to 
executer 1546  143 

notice  of  sale 1517  143 
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Sale  of  Real  Estate—Coniimied. 

time  and  place 1548  144 

priTate  Bale  of  real  estate, 

how  made,  and  notice. . .  1549  144 
bids,   when  and  how  re- 
ceived   1549  144 

ninety  per  cent,  of  apprais- 
ed value  mnst  be  offered.  1550  146 
porchaae  money  on  credit 

sale,  how  secured 1551  146 

hearing  and  setting  aside 
sale    and    when    re-sale 

^     may  be  ordered 1552  146 

may  file  objections,  when 

and  who 1553  147 

when  order  of  confirmation 
is. to  be  made  and  when 

not 1554  147 

conveyances 1555  149 

order  of  confirmation,  what 

tostate 1556  160 

sale  may  be  postponed  . . .  1557  150 
notice  of  postponement . . .  1558  151 
8i3e  of  real  estate  to  pay 

legacies 1559  151 

where  payment  of  debts, 
etc.,  provided  for  by  will.1560  151 

sale  without  order 1561  151 

may  require  security 1561  151 

where  provision  by  will  in- 
sufficient   1562  153 

estate  subject  to  debts,  etc.  1563  153 
contribution  among  lega- 
tees  1564  153 

contract  for  purchase  of 
lands  may  be  sold,  how.  1565  154 

conditions  of  sale 1566  154 

purchaser  to  give  bond . . .  1567  154 
executor  to  assign  contract.  1568  155 
sales  by  executors  or  ad- 
ministrators    of    lands 
under  mortgage  or  lien..  1569  155 
the  holder  of  the  mortgage 
or  lien  may  purchase  the 

Unds 1570  157 

his  receipt  to  the  amount 
of  his  claim  a  valid  pay- 
ment  1570  157 

administrator  and  executor 
liable  for  misconduct  in 

sale 1571  157 

fraudulent  sales 1572  157 

limitations  of  actions  for 

vacating  sale,  etc 1573  158 

to  what    cases   preceding 

section  not  to  apply 1574  159 

account  of  sale  to  be  re- 
turned  1575  159 

executor,  etc.,  not  to  be 
purdiaser 1576  180 

Powers  and  DuUes  of  Execu- 
tors and  Administraiors — 
executors  to  take  posses- 
sion of  the  entire  estate .  1581  161 


Sac.  Paos. 
Powers  and  Duties  of  Execu- 
tors and   Administrators — 

Continued. 

executors  may  sue  and  be 
sued  for  recovery  of  prop- 
erty  1582  163 

may  maintain  actions  for 
waste,  conversion  and 
trespass 1583  172 

executor  and  administrator 
may  be  sued  for  waste  or 
trespass  of  decedent 1584  17*2 

surviving  partner  to  settle 
up  business 1585  174 

interest  therein  to  be  ap- 
praised, account  to.  be 
rendered 1585  174 

actions  on  bond  of  executor 
or  administrator  may  be 
brought  by  another  ad- 
ministrator  1586  177 

what  executors  are  not 
parties  to  actions 1587  177 

may  compound 1588  177 

recovery  of  property  fraud- 
ulently disposed  af  by 
testator 1589  178 

when  executor  to  sue  as 
provided  in  preceding 
section 1590  178 

disposition  of  estate  recov- 
ered  1591  179 

Of  the  Conveyance  of  Real  Es- 
tate— 

executor  to  complete  con- 
tracts for  sale  of  real  es- 
tate  1597  180 

petition  for  executor  to 
make  conveyance,  and 
notice  of  hearing 1598  181 

interested  parties  may  con- 
test...  1599  181 

conveyances,  when  ordered 
to  be  made 1600  182 

execution  of  conveyance 
and  record  thereof,  how 
to  be  enforced 1601  183 

rights  of  petitioner  to  en- 
force contract 1602  183 

effect  of  conveyance 1603  182 

effect  of  recording  a  copy 

of  thedecree 1604  182 

'  recording  decree  does  not 
supersede  power  of  court 
to  enforce  it 1605  183 

where  party  to  whom  con- 
veyance to  be  made  is 
dead 1606  183 

decree  may  direct  posses- 
sion to  be  surrendered . .  1607  183 

LiabUUies  and  Compensation  of 
Executors  and  Administraiors — 
when  executor  or  adminis- 
trator personally  liable..  1612  184 
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Liabilities   and  Compensation 

of  Executors  and  Adminvi' 

trators — Continued, 

executor  to  be  charged 
with  all  estate,  etc 1613  185 

not  to  profit  or  lose  by  es- 
tate  : 1614  186 

nncollected  debts  without 

fault 1615  188 

^       compensation  of  the  execu- 
tor and  administrator. . .  1616  188 

not  to  .  purchase  claims 
against  the  estate 1617  191 

executor's  and  administra- 
tor's commissions 1618  192 

Accounting  and  SetUeinenis — 

to  render  an  exhibit  of  re- 
ceipts and  disbursements 
and  claims  allowed 1622  193 

citation  to  account  at  third 
term 1623  195 

petition  for  citation  to  ren- 
der final  or  other  ac- 
count  1624  195 

citation  to  account  on  ap- 
plication  1625  195 

objections  to  account,  who 
may  file  1626  196 

attachment  for  not  obeying 
citation 1627  196 

to  render  accounts  at  ex- 
piration of  term 1628  197 

executor  to  account  after 
his  authority  revoked . .  .1629  198 

revoking  authority  of  ex- 
ecutor, when     1630  198 

to  produce  and  file  vouchers 
which  remain  in  court. .  1631  198 

vouchers  for  items  less 
than  twenty  dollars,  when 
excepted 1632  199 

day  of  settlement  to  be, ap- 
pointed and  must  give 
notice  thereof 1633  199 

final  settlement,  partition 
and  distribution  may  be 
made  at  the  same  time . .  1634  199 

postponing  order  in  no- 
tice  1634  199 

interested  party  may  file 

exceptions  to  account. .  .1635  200 

all  matters  may  be  con- 
tested by  the  heirs 1636  200 

hearing  may  be  postponed  1636  200 

settlement  of  accounts  to 
be  conclusive,  when,  and 
when  not 1637  201 

proof  of  notice  of  settle- 
ment of  accounts 1638  202 

Payment  of  Debts — 
order  in   which    debts  to 

be  paid 1643  203 

where  property  insufi&cient 

to  pay  mortgage 1644  205 


8bg.  Pagx. 
Payments  of  Debts — Continued, 

estate  insufficient,  a  divi- 
dend to  be  paid 1645  205 

funeral  expenses  and  ex- 
penses of  last  sickness . .  1646  205 

order  for  payment  of  debts 
and  discharge  of  execu- 
tor and  administrator. .  .1647  206 

provision  for  disputed  and 
contingent  claims 1648  206 

after  decree  for  payment  of 
debts,  executor  person- 
ally liable  to  creditors  .1649  207 

claims  not  included  in  or- 
der for  payment  of  debts, 
how  disposed  of 1650  207 

order  for  payment  of  lega- 
cies and  extension  of 
time 1651  208 

final  account,  when  to  be 
made 1652  209 

neglect  to  render  final  ac- 
count, how  treated 1653»209 

Dvttritmiion  Prior  to  Final  Set- 
tlement— 
payment  of  legacies  upon 

giving  bonds. .    1658  210 

notice  of  application    for 

legacies 1659  211 

executor  or  other  person 

may  resist  application.  .1660  211 
decree  prayed  for  to  re- 
quire bond  which  must  be 

given 1661  212 

may  order  whole  or  part  of 

share  to  be  delivered  . . .  1661  212 
where  partition  necessary, 

how  made 1661  212 

costs 1661  212 

order  for  payment  of  bond 
and  suit  thereon 1662  212 

■ 

Final  Distribution — 

distribution  of  estate,  how 
made,  and  to  whom 1665  213 

what  the  decree  must  con- 
tain, and  is  final 1666  215 

distribution  when  decedent 
was  not  a  resident  of 
this  State 1667  215 

decree  to  be  made  only 
after  notice 1668  216 

no  distribution  to  be  or- 
dered till  all  taxes  on 
personal    property,    are 

•    paid 1669  217 

DistribuHon  and  Partition — 

estate  in  common 1675  218 

commissioners 1675  218 

petition  and  notice  thereof, 
and  time  of  filing  peti- 
tion  1676  218 

estate  in  different  counties, 
how  divided 1677  219 
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OTFI—Coniinued. 

in  view  of  death,  when  pre- 

Bomedlobe 1150  351 

in  view  of  death,  revoca- 
tion of 1151  352 

in  view  of  death,  elfect  of 
will  upon 1152  353 

in  view  of  death,  when 
treated  as  a  legacy  .    ...  1153  353 

in  view  of  death,  may  be 

satisfied 13G7  328 

to  subscribing  witness  to 
will,  when  void 1282  292 

subscribing  vdtness  may 
ttike  as  much  by,  as  by 
succession 1283  292 

certain  words  in  will  when 
words  of 1335  316 

deemed  an  ademption  of 

legacy  when 1351  321 

See    Devxbk  —  Bequest 

LEaACT . 

GUARDIAN— 

legal  proceedings  by  minor, 

to  be  conducted  through    42  345 

what 236  270 

kinds  of 238  271 

general,  what 239  271 

special,  what 240  271 

appointment  of,  by  parent.  241  271 
no  person  can  be,  of  estate, 

without  appointment  .  .  242  271 
appointment  of,  by  court..  243  271 

Ibid 244  271 

jurisdiction  of  court  over. .  245  271 
rules  for  appointment  of 

general 246  272 

powers  of,   appointed   by 

the  court 247  273 

duties  of,  of  the  person. ..  24 !^  273 
duties  of,  of  the  estate. . . .  249  273 
relation  of  guardian  and 

ward,  confidential 250  274 

guardian,   under  direction 

of  court  251  274 

death  of  joint  guardian  . . .  252  274 

rtjmoval  of 253  274 

appointed  by  parent,  how 

superseded 251  274 

appointed  by   court,   how 

superceded 255  275 

release  of,  by  ward 256  275 

discharge  of 257  275 

of  insaue  person 258  275 

mav  consent  to  apprentice- 
snip  of  ward,  when 255  346 

See  Ward. 

GUARDIAN  AND  WARD— 
power  of  court  not  affected 
by  probate  act 1759  249 

• 

Minors — 
probate  judge  to  appoiut 
guardian,  when,  and  on 
what  petition 1747  240 


Bic  Page. 
yfiwin — Continued,  ' 

when  may  nominate  guar- 
dian; when  not 1748  244 

when  appointment  may  be 
made  Sy  judge,  when  is 
over  fourteen 1749  244 

nomination  by,  after  arriv- 
ing at  fourteen 1750  "245 

father  or  mother  entitled 
to  guardianship 1751  245 

having  no  father  or  mother  1752  246 

powers  and  duties  of  guar- 
dians  ,..,..1753  245 

bond  of  guardian,   condi- 

tionsof 1754  247 

probate  judge  may  insert 
conditions  in  order  ap- 
pointing guardian 1755  248 

letters  of  guardianship  and 
bond  of  goardian  to  be 
recorded 1756  248 

maintenance  of,  out  of  in- 
come of  his  own  prop- 
erty   1757  248 

guardian    to    give    bond, 

powers  limited . .   ..1758  249 

power  of  courts  to  appoint 
guardians  and  next 
friend,  not  impaired. ...  1759  249 

Insane — 
Guardians   af,   and    other 

incompetent  persons 1763  250 

appointment    by    probate 

judge  aft«r  hearing 1764  251 

powers  and  duties  of  such 

g[uardians 1765  251 

Povoers  of  Guardians — 

to  pay  debts  out  of  ward's 
esUte 1768  252 

to  recover  debts  due  his 
ward,  and  represent  him  1769  252 

to  manage  his  estate, 
maintain  ward,  and  sell 
real  estate 1770  253 

maintenance,  support,  and 
education  of  ward,  how 
enforced. . . •. 1771  255 

may  assent  to  a  partition  of 
real  estate 1772  255 

to  return  inventory  of  es- 
tate of  ward 1773  255 

appraisers  to  be  appointed  1773  255 

like     proceedings      when 

other  property  acquired.  1773  255 

settlements  of 1774  256 

allowance  of  accounts  of 
joint 1775  257 

expenses  and  compensa- 
tiouof 1776  257 

Saies — 
may  sell  property  in  cer- 
tain cases 1777  258 
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sale  of  real  estate  to  be 
made  upon  order  of 
court 1778  258 

application  of  proceeds  of 
sale 1779  259 

inveBtments  of  proceeds  of 
sale 1780  260 

order  of  sale,  how  obtained  1781  260 

notice  to  next  of  kin,  how 
given 1782  261 

copy  of  order  to  be  served, 
published,  or  consent 
filed 1783  261 

hearing  of  application 1784.  262 

who  may  be  examined  on 

such  hearing 1785  262 

costs  to  be  rewarded,  to 
whom 1786  262 

order  of  sale,   to    specify 

what  1787  262 

bond  before  selling 1788  262 

all  proceedings  for  sale  of 
property  by  guardian,  to 
conform  to  chapter  vii  of 
this  title 1789  263 

Umit  of  order  of  sale 1790  263 

conditions  of  sales  of  real 
estate  of  minor  heirs  ..  1791  263 

bond  and  mortgage  to  be 
given  for  deferred  pay- 
ments  1791  263 

probate  court  may  order 
the  investment  of  money 
of  the  ward 1792  263 

KoT^Residents — 

guardians  of  persons 1793  264 

powers  and  duties  of  guar- 
dians appointed  under 
preceding  section 1794  265 

such  guardians  to  give 
bonds 1795  265 

to  what  guardianship  shall 
extend 1796  265 

removal  of  non-resident 
ward's  property 1797  265 

proceedings  on  such  re- 
moval  1798  266 

discharge  of  person  in  pos- 
session  1799  266 

Miscellaneous — 
examination  of  persons  sus- 
pected     of     defrauding 

wards 1800  267 

concealing  property 1800  267 

removal  and  resignation  of 
guardian,  and  surrender 

of  estate 1801  267 

guardianship,  how  termin- 
ated  1802  267 

new  bond,  when  required.  1803  268 
guardian's  bond  to  be  filed, 
action  on 1804  268 


Sxo.  Paox. 
MwceUaneous — Continued . 

limitation    of     action    on 

giiardian's  bond 1805  268 

limitation  of  action  for  the 
recovery  of  property 
sold 1806  268 

more  than  one  guardian  of 
a  person  may  be  ap- 
pointed  1807  268 

provisions  of  section  1057 
to  appl^  to  guardians . . .  1808  269 

undertakings  of  guardians, 
what  to  contain 1057  269 


H. 

HEAD    OF   A    FAMILY— 
phrase  defined  1261  97 

See  HOMESTBADS. 

HEIKS— 

of  minor,  when  and  how 
may  disaffirm  contract 
made  by  him 35  344 

of  tenant  for  Ufe,  when 
take  as  purchasers 779  316 

construction  of  word...    .1329  313 

HOMESTEAD— 

set  apart  to  survivor,  sec- 
tion 1474  to  1486    92 

defined,  and  its  exemption  1237    95 

from  what  property  mav 
be  taken ".1238    95 

husband  cannot  select  from 
separate  property  of 
wife 1239    95 

when  exempt  from  execu- 
tion  1240    95 

debts  from  which  it  is  not 
exempted 1241    95 

conveyance  of  mortgages 
on,  etc.,  how  executed, 
acknowledged,  etc 1242    95 

how  abandoned 1243    95 

declaration  of  abandon- 
ment, from  what  time 
effectual  .1244    95 

proceedings  when  claimed 
to  exceed  amount  of  ex- 
emption   1245    96 

application  for  appoint- 
ment of  appraisers,  to 
state  what 1246    96 

petition  for  such  to  be  filed 
with  county  clerk 1247    96 

copy  of  such  petition  to  be 
served  on   claimant. , .  .1248    96 

appointment  of  appraisers 
to  appraise 1249    96 

oath  of  appraisers  of 1250    96 

duty  of  appraisers  of 1251    96 

report  of  appraisers  of. . . .  1252    96 

proceedings  on  report  of 
appraisers 1253    96 
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Bxo.  Paob. 
HOMESTEAD— Conlinwjd. 

Ibid 1254  96 

md 1255  96 

Jbid 1256  96 

Ibid 1257  96 

fees  of  appraisers 1258  96 

Ibid 1258  96 

when  title  to,  perfected.  .1265  97 
execution  of,  by  other  than 

head  of  family 1266  97 

proceeding  to    obtain,  by 
other     than     head     of 

family 1266  97 

IHd 1267  97 

IHd 1268  97 

Ibid 1269  97 

who  may  acquire,  and  of 

whatvalue 1260  96 

declaration  what  to    con- 
tain  1263  97 

**head  of  the  family"  de- 
fined  1261  97 

declaration  to  be  recorded.  1263  97 
See    £sTA.TB8    of  Dscs- 

DKNTS. 


HUSBAND— 

is  head  of  the  family 1 261    97 

not  allowed  an  estate  by 

courtesy 173  282 

separate  property  of 163  282 

consent  of,  not  necessary 

to  wife's  disposition  of 

property  by  will 1273  282 

disposition     of     common 

property  on  death  of..  1402  340 
cannot    select    homestead 

from   separate   property 

of  wife 1239    95 

See  Wrpji. 


HUSBAND  AND  WIFE— 

must  join  in    conveyance 

of  homestead- 1242    95 

inheritance  between 1400  338 

hold  homestead   property 

in  joint  tenancy 1265    97 

See  Wipe — Husbasd. 


I. 


ILLEGITIMATE  CHILD— 
mother  entitled  to  custody 

of 200  350 

consent  of  mother  neces- 
sary to  adoption  of 224  349 

eflfect  of  adoption  of 230  350 

appointment    of   guardian 

for 241  271 

when  takes  by  succession..  1387  335 
mother  succeeds  to  prop- 
erty of  intestate 1388  336 


Sic  Pack. 
INCAPACITY— 
of    persons    of    unsound 

mind 39344 

IHd 40345 

INCOME— 
accumulations  of,  in  what 
cases  allowed 724  284 

INCUMBRANCEBr- 
rights  of,   under   devisee, 
when  not   impaired   by 
his  conveyance 1364  327 

INCUMBRANCES— 
imposed  on  devised  prop- 
erty  

INDENTURES— 
of    apprenticeship,     what 

to  contain 270  347 

Ibid 271  347 

IHd 272  347 

deposit  of  such 273  347 

causes  for  annulling  such.  276  343 
See  Afpbbntickship. 

INFANT— 

has  what  time  after  removal 
of  disability  to  contest 
probate  of  will 1333   30 

letters  of  administration,  if 

executor 1354   37 

effect  of  infancy  in  es- 
cheated estates 1272  238 

who  may  have  guardian- 
ship of 1751345 

See  MiNOB — Chiij>. 

INSANE  PERSONS— 
guardian  may  be  appointed 

for 1763  250 

hearing    for   appointment 

of.. 1764  251 

powers     and     duties     of 

guardians 1765  251 

effect  of  insanity  on  claim 

to  escheated  estates 1272  238 

See  Pebsons  of  Unsound 

Mind. 

INTENTION— 

of  testator  to  govern  inter- 
pretation of  will 1317  307 

Ibid 1370  3-28 

of  testator,  how  ascertain- 
ed  1318  308 

overrules  grammatical  con- 
struction  1324  312 

overrules  technical  mean- 
ing   1327  313 

substantial  compliance 
with,  sufficient 1348  321 

to  make  ademption,  must 
be  in  writing 1351  S2J 
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Sec.  Paqb. 
INTERPRETATION        OF 

WILLS— 

according  to  intention 1317  307 

to  be  confined  to  written 
wiU 1318  308 

roles  of,  to  be  observed. .  .1319  309 

several   to    be  -  taken   to- 
gether  1320  310 

all  parts  to  be  considered 
in,  latter  part  controls  .  1321  311 

distinct  clause  not  affected 
by  indistinct 1322  311 

in    case  of   ambiguity  or 
doubt 1323  312 

words  to  be  taken  in  ordi- 
nary sense 1324  312 

words  to  receive  operative 
construction 1325  312 

technical  words 1327  312 

technical  words  not  neces- 
sary  1328  313 

to  avoid  intestacy 1326  312 

of  devise,  etc.,  of  real  prop- 
erty, etc 1331  313 

of  devise  of  residue  of  real 
property 1332  314 

of  devise  as  referring  to 
time  of  death 1333  314 

of  devise  or  bequest  to  a 
class 1337  317 

of  words  of  donation  and 
Umitation 1335  316 

of  directions  for  conver- 
sion  1338  317 

by  what  law  governed 1376  329 

INTESTACY— 
will  to  be  interpreted  to 

avoid,  if  possible 1326  312 

property  of  intestate,  how 

disposed  of 1358  320 

Ibid  1385  331 

Ibid 1386  331 

See  Succession. 

INVENTORY— 
specific  legatee  must  make 

and  deUver 1365  327 

of  decedent's  estate 

sections  1443  to  1453    69 

76 

J. 

JUDGE   OF   PROBATE 

COURT— 

may  consent  to  apprentice- 
ship of  child,  when 265  346 

jurisdiction  and  powers.. .     95      2 

in  San  Francisco 96      2 

when  absent  from  court, 
sherifif  to  adjourn 139      6 

may  hold  court  in  other 
county 161      7 

who  may  hold  courts  else- 
where, how  designated. .  162      7 

power  of,  at  chambers. . . .  167      6 


8bo.  Pa<». 
JUDGMENT— 

against  decedent 1506  118 

proceedings  relative  to  es- 
cheated estates 1271  238 

proceedings  to  contest  pf  o- 
bate 1314    21 

JURISDICTION— 
relative    to    escheated  es- 
tates  1269  237 

of  probate  court 97      2 

Ibid  1294      9 

Ibid  over  estates  in  several 
counties 1295    11 

JURIES— 
in  contest  of   probate  of 
will 1313    20 

K. 

KINDRED— 
degree  of,  how  established.  1389  33Q 

series  of  degrees  of. 1391  336 

direct  Une  of 1392  336 

collateral  line  of 1393  336 

of  half  blood  inherit  equal- 
ly  1394  337 

L. 

LEGACY— 

gift,  when  treated  as 1153  353 

specific ;  demonstrative ; 
annuity;  residuary;  gen- 
eral  1357  323 

property,   how  applied  to 

payment  of 1359  325 

how  applied  to  payment  of 

debts 1360  325 

to  kindred,  etc .,  chargeable 

only  after  others 1361  326 

abatement  of. 1362  326 

specific,  title  passes  by . . .  .1363  327 
possession  of,  how  obtain- 
ed  1363  327 

Ibid 1365  327 

for  life,   inventory  to   be 

given 1365  327 

of  income,  when  accrues . .  13C6  378 

may  be  satisfied 1367  378 

when  due 1368  378 

interest  on 1369  378 

LEGATEE— 

death  of,  before  testator 
nullifies  such  testament- 
ary disposition 1343  320 

for  life,  must  make'  inven- 
tory, etc 1365  327 

liability  of,  for  testator's 
debts 1377  329 

LETTERS    OF   ADMINIS- 
TRATION— 

what  must  be,  substan- 
tially  1360    39 
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Sao.  Paos. 
LETTERS    OF    ADMINIS- 
TRATION—Con^inwd. 

with  will  annexed 1 361  39 

how  si^ed,  and  form  of . .  1302  39 
authority  of  administrator, 

with  will  annexed 1356  38 

the  order  in  which  to  grant.  1365  40 

males  preferred 13G6  4-k 

granted   in  discretion    of 

court....; 1367  44 

minor,  when  entitled  to. .  .1368  44 

who  are  not  qualified 1369  44 

married  woman  not  to  have  1370  45 

partner  not  to  have 1365  40 

must  be  recorded 1387  52 

issued  or  lost  will  estab-  , 

lished 1340  31 

issued    after   final   settle- 
ment  1698  224 

special    letters,   how    and 

when  issued 1412  60 

application,  how  made. . . .  1371  45 
granted     at    regular     or 

special  term 1372  46 

notice  of  application 1373  46 

contest  over  application.  1374  47 
proceedings  on  hearing  ap- 
plications  1375  47 

conclusive  evidence  of  no- 
tice  1376  48 

to     be     granted,     though 

others  better  entitled. . . .  1377  48 
jurisdictional    proofs,    be- 
fore grant  of 1378  48 

may  be  granted  to  compe- 
tent persons 1379  49 

when  to  be  revoked 1383  50 

petition  and  citation 1384  51 

hearing  the  petition 13^5  51 

rights  of  relatives 1386  51 

revocatioii  of,  on  probate 

of  will 1423  61 

See    EsTATjss  of   Dece- 
dents- WlIiLS. 

LETTJIRS     TESTAMENT- 
ARY— 

form  of 1360    39 

to  issue  after  final  settle- 
ment  1698  224 

jurisdiction      of     probate 

court  to  issue 97      2 

who  entitled  to 1371    45 

executor  not  to  act  until  he 

obtains 1372    46 

See  Estates  of    Dece- 
dents.    . 


LETTERS  WITH  WILL 
ANNEXED— 

form  of 1361   ^9 

when  may  issue 1350    35 

petition  for,  to  be  filed ....  1351    36 
disability  of  executor 1354    37 


8sc.  Paok. 

LETTERS     WITH    WILL 
ANNEXED— Co/ittnued. 
authority  of  administrator 

under 1356    38 

how  signed 1356    38 

See  Estates  of  Djecb- 
dents. 

LIABILITY— 

of  minors  and  persons  of 
unsound  mind,  for 
wrongs 41345 

LIMITATION— 

to  claim  of  escheated  es- 
tates  1272  238 

disability,  available  on  con- 
test of  will 1333    30 

to  action  on  guardian's 
bond 1805  268 

for  recovery  of  property 
sold  by  guardian 1806  268 

for  contest  of  will  after  pro- 
bate  1327    28 

infants,  etc.,  after  removal 

of  disability 1333    30 

vacancy  in  administration, 
effeotof 1501  115 

words  of,  in  will 1335  316 

LOST  WILL— 

proceeding  to  prove 1338 

See  WiLM. 

LUNATICS— 

See  Pebsons  of  Unsottnd 
Mind  —  Insane  Fkb- 
sons. 

M. 

MALES— 
under      twenty-one      are 
minors 25  342 

MARRIAGE— 
how  affects  claims  to    es- 
cheated estates 1272  238 

how  affects  authority  of  ex- 
ecutrix  -. 1352 

status  of  minors  changed 

to  that  of  adults  by 28  343 

restraint  upon,  when  void.  710  343 

Ibid 1676  343 

of  ward,  supersedes  guar- 
dian   254  274 

effect  of  upon    will  made 

previous  to 1298  299 

Ibid .1299  300 

Ibid 1300  301 

See  Husband  and  Wife. 

MARRIED  WOMAN— 
to  be  executrix  when  named 

sointhewiU 1352    36 

cannot  be  administratrix . .  1352    36 
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8bc.  Paox. 
MARRIED    WOMAN— Con- 
tinued. 
may  dispose    of   separate 

property  by  wiU 1273  282 

See  WiFB. 

MASTER  AND  SERVANT— 
contract  of  apprenticeship 
between 264  345 

MENACE— 
will  procured  by,  void ....  1272  238 
See  DuBKSB — Undue  Im- 

FliUENCB. 

MINING  CLAIMS— 
how  sold  by  probate  court.  1529  127 

MINORS— 

who  are 25  342 

period  of  minority,  how 
calculated 26  342 

marriage  of,  changes  their 
status  to  adults 28  343 

by-laws  of  other  State  or 
country  how  deemed  in 
this  State 31  343 

custody  of 32  343 

cannot  give  delegation  of 
power 33  343 

contract,  may  be  made, 
subject  to  disaffirmance.    34  344 

when  may  disaffirm 35  344 

cannot  disaffirm  contract 
for  necessaries 36  34i 

cannot  disaffirm  certain 
obligations 37 

liable  for  wrongs 41  345 

not  liable  for  exemplary 
damages 41  345 

how  may  enforce  their 
rights 42  345 

may  apprentice  themselves 
how 264  345 

may  hold  stock  in  home- 
stead corporations 561  343 

may  hold  stock  in  savings 
and  loan  corporations  . .  575  343 

may  hold  stock  in  land 
and  building  corpora- 
tions   648  344 

restraints  upon  marriage 
of,  allowed 710  343 

IHd 1676  343 

See  Child,  Infant. 

MISTAKE— 
in  will,  how  corrected 1340  318 

MORTGAGE— 

homestead  liable  for  cer- 
tain  1241    95 

husband  and  wife  must  ac- 
knowledge, of  home- 
stead  1242    95 

on  property,  not  a  revoca- 
tion oi  wUl 1302  301 


'  Seo.  Paok. 
MOTHERr- 

when  entitled  to  adminis- 
ter  1365    40 

when  entitled  to  guardian- 
ship  1751  245 

of  illegitimate  unmarried 
minor  is  entitled  to  his 
custody 200  360 

illegitimate  child  cannot  be 
adopted  without  consent 
of 224  349 

consent  of,  when  necessary 
to  apprenticeship  of 
child 265  346 

of  illup^itimate  child,  suc- 

^   ceeds  to  his  property. .  .1388  336 


N. 

NAME— 
of  adopted  child. . , 


228  350 


NECESSARIES— 
minors  and  persons  of  nn* 
sound  mind  <;annot  dis- 
affirm contract  for 


36  344 


NEGLIGENCE— 
when  resulting  in  injury  or 
death,  who  may  sue 377  164 

NON-RESIDENT— 

time  allowed  to  claim  es- 
cheated estate \  1272  238 

I{OTICE— 

of  hearing  petition  for  pro- 
bate  1303    15 

of  probate  of  foreign  will . .  1323    27 

of  application  for  letters  of 
administration 1373    46 

to  creditors  to  present 
claims 1490    98 

See  Estates  OF  Decbdexts, 
Citations. 

NUNCUPATIVE   WILLS^ 
probate  of.  section  1344  to  1346    32 

33 

how  executed 1288  295 

requisites  to  make  valid. . .  1289  295 

proof  of 1290  296 

probate  of 1291  296 

need  not  be  in  writing 1276  284 


See  WiLi^. 


o. 


OATH— 
of  executors  and  adminis- 
trators  1387    52 

Ol6gRAPHIC  WILL— 

defined 1277  291 

need  not  be  in  ^ting . : . .  1276  284 
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8b<3.  Paox. 
ORAL— 
will  may  bo. 1276  284 

ORDER— 

of  probate  ooarts,  appeal- 
able   969  228 

relative  to  escheated  es- 
tates  1269  237 

to  produce  will 1302    15 

to  show  caose  why  probate 
of  will  should  not  be  re- 
voked  1328    29 

in  which  persons  entitled 
to  administration 1365    40 

for  probate  sales 1523  125 

ORPHANS— 
in  asylums,  may  be  appren- 
ticed how 265  346 


P. 


PARENTS— 
consent  of  both  necessary 

to  adoption  of  child. ...  224  349 
appointment  of   guardian 

by 241  271 

consent  of,  whon  necessary 

to     apprenticeship     of 

child 265  346 

PARTITION— 
See  Ectatks  of  Dbcjbdknts. 

PAYING        DECEDENT'S 
DEBTS— 
if  will  provided  for,  it  must 

govern 1560  151 

vhen  provision  insufficient 

proceedings  thereon. . . .  1562  151 

estate  subject  to 1563  153 

See  Estates  of  Decedents. 

PERSONAL    REPRESEN- 
TATIVES— 

of  minor,  when  may  dis- 
affirm his  contract 35  344 

defined 1385  531 

property      of      intestate, 

passes  to 1384  531 

to  distribute  property,  how.  1384  531 
possession  of   legacy  ob- 
tainable only  from 1363  327 

inventory  by  legatee  for 
life,  when  to  be  deliver- 
ed to 1365  32 

See  WiiiLs.  Succession. 

PERSONS  OF  UNSOUND 
MIND— 

custody  of 32  343 

cannot   disaffirm  contract 

for  necessaries 36  344 

when  cannot  contract 38  344 

when  may  contract 39  344 


8bc.  Par. 
PERSONS  OF  UNSOUND 
^WD— Continued. 
powers  of , whose  incapacity 

has  been  adjudged 40  315 

when     civilly    l^ble    for 

wrongs 41  345 

not    liable   in   exemplary 

damages 41345 

guardianship  of 258  'Ito 

cannot  make  will 1271  278 

See  Insane  Pebsoks. 

PETITION— 

in  probate  proceedings 1371    45 

Ibid 1397   56 

Ibid I4?5l    91 

for  sales    of    property  in 

probate 1481    91 

Ibid 1518  123 

Ibid 1530  128 

Ibid 1537  130 

of  judgment  creditor  t6 
have  homestead  apprais- 
ed  1245    96 

such  to  be  verified 1246    96 

PLACE  OF  TRIAL— 
of  holding  probate  conrts..  lOQ     6 
proceedings  in  probate  to 

be  transferred  1431    65 

transfer  of  probate  pro- 
ceedings not  to  change 

rights 1432   66 

retransfer 1432    66 

proceedings  to  be  returned 
to  original  court 1433   66 

PLAINTIFF— 
contestant  of  will  is  the. . .  1312    20 

POSTHUMOUS  CHILD— 
when  takes  by  succession.  698  317 

Ibid 1339  317 

birth    of.    defeats   certain 

future  interests 739  317 

deemed  living  at  the  death 

of  parent 1403  340 

POWERr- 

minor  cannot  give  delega- 
tion of 33  343 

person  of  unsound  mind 
cannot  give  delegation 
of... 40345 

execution  of,  by  devise  or 
wiU 9371331 

execution  of,  when  not  to 
beb^will 9011331 

to  devise,  how  executed  by 
terms  of  will 1330  1331 

to  executor,  to  appoint  ex- 
ecutor, void 1372  328 

PROBATE— 
will      obtained     through 
fraud  may  be  denied. . . .  1272  279 


IKDEZ. 
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PROBATE— Cowttnwd. 
conditional  will,  when  may 

be  denied 1281  292 

what  will  entitle  nuncapa- 

tive  will  to 1289  295 

of  noncapative  will 1291  296 

PROBATE  COURT—  , 

to  be  in  each  county 94      2 

connty  judge  to  be  judge 

of 95      2 

separate  judge  of,  in  San 

Francisco 96      2 

jurisdiction 97      2 

jurisdiction  over  estate . . .  .1294      9 
jurisdiction    decided     by 

first  application 1295     11 

decides  all  questions  of  ad- 
vancements    made     to 

heirs 1686  221 

presumption   in  favor    of 

the  judgments 98      2 

terms  of,    in  the  various 

counties 99      6 

at  what  places  terms  held.  100      6 

PROCEEDINGS  IN 1704  226 

orders  and  decrees  entered 
in  minutes 1705  226 

how     publication    to    be 
made 1706  227 

citation,  what  to  contain . .  1707  227 

issued    without    order    of 
judge 1708  227 

how  citation  served 1709  227 

citation    a    substitute   for 
personal  notice 1710  227 

how  long  to  be  served  be- 
fore return 1711  227 

one  complete   description 
of  real  estate 1712  227 

rules  of  practice  and  pro- 
ceedings  1713  228 

new  trials  and  appeals 1714  228 

appeal  taken  within  sixty 
days 1715  229 

from  what  an  appeal  lies. .  969  228 

issues  joined  in,  how  tried 
and  disposed  of 1716  229 

court  to  try  cause  if  no  jury 
demanded 1717  229 

new  trial  moved  for 1717  229 

court  to  appoint  attorney 
in  all  cases  named 1718  229 

compensation  for  attorney 
appointed 1718  229 

decree  of  homestead  and 
effect  thereof 1719  231 

costs  in  certain  cases 1720  231 

executors,   etc.,  to  be  re- 
moved  1721  232 

in  what  cases  judge  not  to 
act... 1430    65 

proceedings   to  be   trans- 
ferred, where 1431    65 


8xc.  Pagx. 
PROCEEDINGS    IN— Con- 
tinued, 
transfer  not  to  affect  right 

to  administer 1432    66 

retransfer 1432    66 

proceedings  to  be  returned 

to  original  court 1433    66 

appointment  of  guardians 

by 243  271 

Ibid 244  271 

jurisdiction  in  such  cases..  245  271 
judge  of  may  give  consent 
to     apprenticeship     of 

child,  when 265  346 

See  Estates   of   Dkck- 

1>KNTB — COUBT. 

PROBATE  JUDGE— 

power  at  chambers 167      6 

to   hold    court   in    other 

county 161      7 

appointment,  by  whom  made 

in  such  cases 162      7 

of  San  Francisco 96      2 

power  of,  out  of  court,  and 

at  chambers 1305    16 

See   Estate   or    Deck- 
dents. 

PROBATE  OF  WILL— 

under  seal  of  court 152      7 

what    required    to    prove 

wiU 1969    23 

what    required    to    prove 

will  revoked 1970    23 

See  Wiiiiis 

PROCEEDINGS— 
in  probate  courts,  how  con- 
strued      98      2 

PUBLIC      ADMINISTRA- 
TORS— 

rank  among   persons   en- 
titled to  administer 1365    40 

what  estates  may  be  ad- 
ministered by 1726  233 

to  obtain  letters,  bond  and 

oath  of 1727  234 

what  to  be  done  by  person 
in  whose  house  stranger 

dies ' 1728  235 

must  return  inventory  of 

estates 1729  236 

to  deliver  up  estate 1730  236 

civil  officers  to  notify  of 

waste 1731  236 

to  bring  suits  for  property 

of  decedents 1732  236 

may  obtain  order  to  exam- 
ine partj  charged  with 

embezzling  estate 1733  236 

disobedience  of  order  by.  .1734  237 
required  by  order  to  ac- 
count  1736  237 
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PUBLIC       ADMINISTRA- 

TOKS— Conrinucd. 

"when  to  letum  condition  of 

estate 1736  237 

to  pay    over   moneys  on 

final  settlement 1737  237 

no  interest  in  payment  on 

account  of  estate  1738  238 

to  settle  with  county  clerk.  1739  238 
unclaimed  estates  disposed 

of 1739  238 

proceedings  for  failures  to 

pay  over  moneys 1740  239 

fees,  when  and  by  whom 

paid 1741  239 

may  administer  oaths 1742  239 

proceedings  applicable  to  1743  239 

See   EfiTATBs  of    Decb- 

DENTS. 

PUBLICATION— 

See    Estates   or  Dbcb- 

DBNTS — WlLIA. 

PURCHASEIU- 

heirs  of  tenant  for  life  when 
take  as 779  316 

rights  of,  from  devisee  not 
impaired  by  his  convers- 
ance, when , . . .  1364  327 

E. 

REAL  PROPERTY— 

when  deemed  personal 
after  testator's  death.  . .  1338  317 

RECORD— 

what,  in  probate  proceed- 
ings, is  evidence  of  ex- 
ecutor's authority 1429 

of  instruments  affecting 
homestead 1244    95 

of  homestead  declaration . .  1 2G4    97 

Ibid ...1268    97 

RELATIONSHIP— 
degrees  of,  how  computed.  1389  336 

llnd 1390  330 

Ibid 1391  336 

Ibid 1392  336 

Ibid 1393  336 

of  half  blood,  gives  right 

to  succeed 1394  337 

succession  through  illegiti- 
mate, when  allowed 1388  336 

RELATIVES— 

legacies  to,  when  charge- 
able with  debts  of  testa- 
tor  1361  326 

when  illegitimate,  take  by 

succession 1388  336 

of  half  blood,  succeed  alike 
with  whole  blood 1394  337 

alienage  of,  does  not  affect 
right  of  succession. 1404  340 


I                                                     Sic.  Pific. 
REMAINDERS— 
death  of  devisee  before  tes- 
tator does  not  affect  cer- 
tain interests  in 1344  320 

REMOVAL— 
of  guardian 253  274 

REPRESENTATION— 
who  succeed  to  property 

by  right  of 1403  340 

RESCISSION— 

minor  has  power  of. 3o  344 

perfton  not  entirely  with- 
out understanding,  has 
power  of 39  344 

RESIDENCE— 
subsequent  change  of,  does 
not  change  will 1286  293 

RESIDUE— 
of  testator's  estate,   effect 

of  device  of 1332  314 

of  testator's  estate,   effect 

of  bequest  of 1333  314 

REVOCATION— 
of  order  of  probate  of  will, 

section  1327  to  1333   28 

30 

See    Estate    of    DsiiE- 

DENiH — Wills. 

REVOCATION  OF  WILLS- 
procured  by  fraud,  may  be 

annulled 1272  279 

of  mutual  will 1279  291 

made  in  another  State  valid  1284  293 
void,  unless  duly  executed  1285  293 
subsequent  change  of  domi- 
cile does  not  affect 1286  293 

in  writing 1292  296 

evidence  of  12^3  298 

by  obliteration 1294  298 

of  duplicate 1295  i«9 

by  subsequent  will 1296  299 

of  subsequent,  does  not  re- 
vive prior 1297  299 

by  marriage  and  birth  of 

issue 1298  299 

by  marriage  of  testator ....  1299  300 
by  marriage  of  testatrix  . .  1300  300 
contract  to  sell    property 
disposed  of  by  will,  is 

not 1301  801 

incumbrance  on  property 

is  not 1302  301 

conveyance,  when  is 1304  302 

conveyance,  when  not 1303  301 

revokes  codicils 1305  302 

pro\i8ions  relating  to,  ap- 
ply to  what  wUf 1374  329 
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RIGHT&- 
person  of  ansotiiid  mind 

cannot  waive 40  345 

minor    may    enforce,    by 
civil  action 42  345 

s. 

SALE— 

Probate.— See  Estates  op 

Decedents. 
of  homestead  on  execution.  1254    96 

.  lUd 1255    96 

Ibid 1256    96 

agreement  for,  not  revoca- 
tion of  will 1301  301 

SATISFACTION— 
of  judgment  against  home- 
stead, how  made 1241    95 

of  legacies  and  gifts 1367  328 

SERVANT— 

See  Appbentice. 

SERVICE— 
of   illegitimate  unmarried 
minor,   mother    entitled 
to 200  350 

SPECIAL     ADMINISTRA- 
TORS-^ 

to  be  appointed 1411    59 

special  letters  to  be  issued 

in  vacation 1412    60 

preference  to  those  en- 
titled to  letters 1413    60 

oath  and  bonds  of 1414    60 

what  they  must  do 1415    60 

when  their  powers  cease.  .1416    61 
deliver  property  and  ren- 
der account 1416    61 

See  Estates   op   Dece- 
dents. 

SPECIAL   PROCEED- 
INGS— 

in  escheated  estates 

section  1269  to  ;272  237 

238 
afirainst  public  administra- 
tor...  1740  239 

STATE— 

persons  made  adults  by 
laws  of  another,  how 
deemed  in  this 30  343 

persons  made  minors  by 
laws  of  another,  how 
deemed  in  this 31  343 

property  escheats  to,  when.  1406  341 

SUBSEQUENTLY  AC- 
QUIRED TITLE— 
passes  by  will 1312  306 

SUCCESSION— 
posthumous  children  take 
by 698  302 


Sxo.  Pagx. 
SUCCESSION— Corrfinti^d. 
child  of  testator  born  lafter 
making  of  will,  takes  by, 

when 1306  302 

defined 1307  303 

both   real    and    personal 

property  pass  by 1383  330 

to  whom  property  passes 

by 1384  331 

*  ^personal  representatives' ' 

defined 1384  331 

distribution  of  property  re- 
ceived by 1385  331 

illegitimate     child     takes 

what  property  by 1386  331 

mother  of  illegitimate  child 

to  take  by .1387  335 

computation  of  degrees  in 

determining 1388  336 

Ibid 1389  336 

Ibid 1390  336 

Ibid 1391  336 

lUd. 1392  33^ 

exclusion  from,  byj  ad- 
vancement   1393  336 

relatives     of    half   blood, 

when  to  take  by 1395  337 

husband  takes  common 
property  by»  on  death  of 

wife 1394  337 

husband  and  wife,  divorced 
and  in  fault  not  to  take 

by 1401  339 

wife  takes  one  half  of  com- 
mon   property   by,    on 

death  of  husband 1402  340 

by  representation 1403  340 

aliens  may  take  by 1404  340 

when  State  takes  by 1405  'd^l 

when  State  takes  by 1406  341 

when  State  takes  by,  sub- 
ject to  charges 1407  341 

persons  taking  by,  Uable 
for  debts  of  decedent. .  .1408  341 

SUCCESSORS— 

liable  for  obligations  of  de- 
cedent  1403  340 

in     equal     degree     take 

equally 1394  337 

See  Personal  Repbesen- 

TATIVES  —  SuCCeSSION. 

T. 

TAXES— 

probate  judge  to  enforce 
payment  of,  of  estate  by 
executor,  etc .3752  203 

not  to  make  order  of  dis- 
tribution until  payment 
of 3752  203 

assessment  to  be  entered 
against  administrators  as 
such 203 

apart  from  his  individual 
*     assessment 3639  203 
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TAXES— Con«n««J. 

nndistribnted  or  tinparti- 
tioned  property  of  de- 
cedents, to  be 203 

assessed  to  heirs,  gnard- 
ians,  executors  or  admin- 
istrators  3642  203 

payment  by  either  binds 
all  for  proportion 3642  203 

TERMS  OF  COURT— 
of  probate  conrts  held  at 
connty  seat 100      6 

TESTAMENT— 

See  WiLLB. 

TESTATOR— 

must  subscribe  will 1276  284 

mutual   or    conjoint   will 

may  be  revoked  by  any .  1279  291 

how  may  revoke  will 1292  296 

effect  of  marriage  on  will 

of 1298  299 

Ibid 1299  3C0 

Ibid 1300  301 

child  bom  after  death  of, 

to  succeed 1306  302 

children  of,  unprovided  for 

in  will,  may  succeed 1307  303 

title  subsequently  acquired 

by,  passes  by  will  of 1312  306 

property  of,  how  disposed 

of,  in  payment  of  debts.  1359  325 

See    WiLia  —  Dkvise — 
Bequest — Legacy. 

TIME— 

words   in    will,    relate  to 

.    what 1336  316 

TESTIMONY— 

in  contesting  probate 1308    19 

in  probate  proceedings  to 
be  in  writing 1316    25 

TRANSFERr- 

when  probate  judge  not  to 
act 1430    65 

probate  judge  being  dis- 
qualified, where 1431    65 

not  to  change  right  to  ad- 
minister  1432    66 

retransf er,  how  made 1432    66 

proceedings  returned  to 
original  court 1433    66 

TITLE— 

subsequently  required, 
passes  by  will 1312  306 

what,  vests  by  homestead 
declaration 1265    97 

to  homestead,  how  record- 
ed  1268    97 

by  devise  by  will 1311  305 

when,  passes  by  specific 
devise  or  legacy 1363  327 


Bec.  Paak. 
TRIAL— 

in  escheated  estates 1272  238 

in  contesting  probate .....  1313   20 

to  revoke  probate 1330   29 

by  referees  in  probate  mat- 
ters  1508  118 

u. 

UNCERTAINTY— 
in  will,  how  interpreted . . .  1318  308 

UNDERTAKINGS— 
justification  of  sureti^  on 

all ia57  269 

applicable  to  guardians.. . .  1809  269 

applicable   to  administra- 
tors  1393   55 

UNDUE  INFLUENCE— 
will  procured  by,  void 1272  278 

UNSOUND  MIND— 

See  Pebsons  of  Unbound 
Men). 

w. 

WAGES— 
exempt    from     execution, 
what  and  when 690    92 

95 

WARD— 

See  Guardian  and  Wabd. 

WAIVER— 
persons  of  unsound  mind 
cannot  loose  rights  by. .     40  315 

WASTE- 
by  executors  and  adminis- 
trators, may  be  restrain- 
ed, when 1341    32 

WIDOW— 

legacy  to,  when  chargeable 
with  debts  of  testator. .  .1361  2^ 

interest  on  legacy  to,  when 

accrues 1369  328 

See  WiTK — Sucx:ession. 

WIFE— 

not  allowed  estate  is  dower.  173  282 

consent  of,  necessary  for 
husband  to  adopt  child.  223  349 

husband^  cannot  select 
homestead  from  separate 
property  of 1239    95 

is  "  head  of  family" 1261    96 

must  join  husband  in  dis- 
posing of  homestead 1242    95 

may  dispose  of  separate 
property  by  will 1273  282 

disposition  of  common 
property  in  case  of  death 

of 1401  339 

See  Husband  and  Wife. 
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WrLLS— 


Sec.  Page. 


*  includes  codicil,   snbd.  22 

of  section   .    . .    14  277 

jurisdiction  of,  in  probate 

courts 97      2 

exercised    over    estate  be- 
queathed by 1294  298 

when  the  estate  is  in  more 
than  one  county 1295  299 

custodian  of  will  to  deliver 
it 1298  299 

penalty  for  non-delivery ..  1298  299 

who  to  petition  for  probate 
of 1299    13 

contents  of  petition  for 
probate  of 1300    14 

executor  forfeits  right  to 
letters,  when 1301    14 

order  for  production  of. . .  1302    15 

disobedience  of  order 1302    15 

notice  of  petition  for  pro- 
bate  1303    15 

how  and  who  to  be  notifiedl304    16 
.petition  presented  at  cham- 
bers  1305    16 

hearii^  proof  of  will  after 
service  of  notice 1306    16 

who  may  appear  and  con- 
test probate 1307    17 

what  required  to  prove. .  .  1308    19 

probate  of,  when  no  con- 
test  1308    19 

contestant,  plaintiff  and 
petitioner  defendant 1312    20 

jury  to  be  obtained    and 

trialhad 1313    20 

verdict  of  jury,  judgment. .  1314    2 1 

witnesses,  who  and  how 
many  may  be  examined .  1315    22 

when  proof  of  handwriting 
admitted 1315    22 

testimony  reduced  to  writ- 
ing for  future  evidence.  .1316    25 

if  proved,  certificate  to  be 
attached 1317    25 

will  and  proof  to  be  filed 
and  recorded 1318    26 

probate  may  be  contested 
within  one  year 1327    28 

citation  to  be  issued  to 
parties  interested 1328    29 

hearing  on  proof  of  ser- 
vice  1329    29 

petitions  for  revocation  of 
probate,  how  tried 1330    29 

what  judgment  to  be  ren- 
dered  1330    29 

on  revocation  of,  power  of 
executor,  etc.,  ceases. .  .1331     30 

costs     and     expenses    by 

whom  paid 1332    30 

probate,  when  conclusive..  1333    30 

one  year  after  removal  of 
disability  given  to  in- 
fants and  others 1333    30 


Sbo.  Page. 
yflLLS— Continued, 

wiUs  proved  in  other  State 
to  be  recorded,  when  and 

where 1322    27 

proceedings    on    the  pro- 
duction of  foreign  will . .  1323    27 
hearing  proof  of  probate  of 

foreign  will 1324    27 

proof  of  lost  or  destroyed 

will  to  be  taken 1338    31 

must  have  been  in  exist- 
ence at  time  of  death 1339    31 

to  be  certified  and  recorded.  1340  31 
court  to  restrain  injuries . .  1341  32 
when  person  of  unsound 

mind  may  make 40  345 

future  interest  may  passjby  699  320 
.  power  to  dispose  of  prop- 
erty by,  how  executed . . .  901  313 
power  to  dispose  of  prop- 
erty   when    cannot    be 

executed  by 902  313 

power  in  trust  created  by, 

how  executed 937  313 

effect  of  upon  gift 1152  353 

who  may  make 1270  277 

insane  person  incompetent 

to  make 1271  278 

procured    by    fraud,   etc., 

may  be- denied  probate .  .1272  279 
revocation  of,  obtained  by 

fraud,  etc.,  void 1272  279 

married'  woman  may  dis- 
pose   of    her    separate 

property  by 1273  282 

what  may  pass  by 1274  283 

who  may  take  by  1275  284 

written,  how  executed 1276  284 

olographic  defined . .  1277  291 

witness  to,  must  state  resi- 
dence   1278  291 

conjoint  or  mutual 1279  291 

competency  of  subscribing 

witness  to 1280  291 

conditional 1281  292 

gift  by,  to  subscribing  wit- 
ness, when  void 1282  292 

creditors,   competent    wit- 
nesses to 1282  292 

witness  to,  when  entitled 

to  devise  by 1283  292 

made  in  other  State,  valid.  1284  293 
void,  unless  duly  executed .  1285  293 
subsequent  change  of 
domicU  does  not  affect.  .1286  293 

effect  of  oodidl  on 1287  294 

power  to  devise,  how  exe- 
cuted by  terms  of    . . .   .1330  313 
execution  and  construction 
of  prior,  not  affected  by 

the  code 1375  329 

child  bom  after  making  of, 

takes  certain  share 1306  302 

children  unprovided  for  by, 
when  may  succeed 1307  303 
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WELLS— Oontintied. 
share  of  child  bom  after 
making  of,  oat  of  what 

portion  taken 1308  304 

death  of  deyisee  before  tes- 
tator  1309  305 

Ibid 1343  320 

I  hid 1344  320 

deyises  of    land   in,   how 

construed 1311  305 

subsequently  acquired  title 
passes  by 1312  306 

IfUerpretaiion  of— 

according  to  intention 1317  307 

to  be  confined  to  written 
will 1318  308 

rules  of,  to  be  obseryed. .  .1319  309 

several,  to  be  taken  to- 
gether  1320  310 

aU  parts  to  be  considered 
in  1321  311 

latter  part  controls 1321  311 

distinct  clause  not  affected 
by  indistinct 1322  311 

in  case  of  ambiguity  or 
doubt  1323  312 

words  to  be  taken  in  ordi- 
nary sense 1324  312 

words  to  receive  operative 
construction  1325  312 

technical  words 1327  312 

technical  words,  not  neces- 
sary  1328  313 

to  avoid  intestacy 1326  312 

word  * 'heirs'*  not  neces- 
sarj'  to  pass  fee 1329  313 

of  devise,  etc.,  of  real  prop- 
erty, etc 1331  313 

of  devise,  etc..  of  residue 

of  real  property     1332  314 

of  devise,  as  referring  to 
time  of  death 1333  314 

to  what  time  words  refer. .  1336  316 

of  devise  or  bequest  to  a 
class ...1337  317 

of  words  of  donation  and 
limitation 1335  316 

of  directions  for  conver- 
sion   1338  317 

by  what  laws  governed 1376  329 

'ReKiOcaivcm  of — 
procured  by  fraud,  may  be 

annulled 1272  279 

of  mutual  will,  may  be  ef- 
fected, how  1279  291 

made  in  other  State,  valid.1284  293 
void,  unless  duly  executed.  1285  293 
subsequent  change  of  domi- 

cil  does  not  affect 1286  293 

of  written  will 1292  296 

evidence  of 1293  298 

by  obliteration 1294  298 

of  duplicate 1295  299 


Sao.  PioB. 
Revocaiion  of—ConUnued, 

by  subsequent  wiU 1296  299 

subsequent,  does  not   re- 
vive prior  wiU 1297  299 

by  marriage  and  birth  of 

issue 1298299 

by  marriage  of  testator 1299  300 

by  marriage  of  testatrix. . .  1300  301 
contract  to  sell   property 
disposed  of  by  will,  is 

not 1301  301 

incumbrance  on  proper^ 
disposed  of  by  will,  is 

not 1302  301 

conveyance,  when  is 1304  302 

conveyance,  when  is  not.  .1303  301 

revokes  codicils 1305  302 

provisions  relating  to,  ap- 
ply to  what  wills 1374  329 

Nuncupative  WiBs — 

how  executed 1288  295 

requisites  to  make  valid. .  .1289  295 

proof  of 1290  296 

probate  of 1291  296 

need  not  be  in  writing 1276  284 

when  and  how  admitted  to 

probate 1344   32 

additional  requirements  in 

probate  of 1345    32 

contests  and  appointments 

to  conform  to  provisions 

as  to  other  wills 1346    33 

WITNESSES— 
probate  court  may  compel 

to  attend 97     2 

number  required  to  prove 

uncontested  will  1306    19 

number  for  contested  will.  1315    22 
to  nuncuT)ative  will,  neces- 
sary  1289  295 

to  will,  necessary 1276  284 

to  will,  duties  of 1278  291 

to  will,  cannot  take  under 

will 1282  292 

to  will,  when  may  take  as 
much  under  will  as  by 

succession '.  1283  292 

not     necessary     to     olo- 
graphic will 1277  291 

WBIT— 
of  probate  court,  issued  at 

chambers 167     7 

under  seal  of  court 152     7 

WRITING— 
consent  to  apprenticeship 

to  be  in 266  346 

wiU  in,  how  executed 1276  284 

nuncupative  will,  not  to  be 

in 1288  295 

WRONGS— 
minors  and  persons  of  un- 
sound mind,  liable  for.. .    41  345 
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IV  #  APPENDIX. 

four  lol8  in  (he  city  and  county  of  Sacramenio,  of  the  valtie  of 
$25,000,  or  thereaboiUs.  One  of  mid  lots  in  Sacramento  vxis  (k 
residence  and  homestead  of  said  Paul  Clifford  at  the  time  of  his 
deaih.  All  of  said  real  estate  is  improved,  and  yields  rents  and 
income  of  $1,000  per  month.  The  personal  property  consists  of 
his  slock  in  trade,  of  the  value  of  $20,000,  or  thereabouts,  and  of 
household  furniture,  of  the  value  of  $10,000,  or  thereabouts.  Ike 
lot  of  land  in  San  Francisco  is  separate  property,  the  same  having 
been  oumed  by  him  before  marriage.  All  the  other  estate,  boOi  real 
and  personal,  is  common  property,  the  same  having  been  acquirtd 
by  him  after  his  marriage. 

That  the  estate  and  effects,  for  or  in  respect  of  which  the 
probate  of  the  will  hereinafter  mentioned  is  applied  for,  does 
1388.  ^^^  exceed  the  sum   of  one  hundred  and  twenty-five  thousand 

dollars  : 

That  said  deceased  left  a  will  bearing  date  the  ninth  day  of 

April,  j^,  D.  1873,  in  the  possession  of  his  vndow,  Jane  Clifford, 

which  your  petitioners  believe  and  therefore  allege  to  be  the 

last  will  and  testament  of  said  deceased,  and  which  is  herewith 

presented  to  said  Probate  Court  : 

1800.  That  your  petitioners,  Timothy  Markham  and  Gordon  Bennett^ 

187L  (0.  c.)  named  in  said  will  as  executors  thereof,  and  consent  to  ad  as 

such  [or  decline  to  act  as  such,  as  the  case  may  be],  and  Jane 

Clifford,  tlve  widow  of  said  deceased,  aged  about  thirty  years, 

residing  at  said  city  and  county  of  Sacramento,  Charles  Clifford, 

1810.  (0.  0.)  the  son  of  said  deceased,  aged  about  eighteen  years,  and  Mitabeth 

1348.  (0.  c.)  Clifford,  the  daughter  of  said  deceased,  aged  aboui  sixteen  years, 

1344.  (0. 0.)  residing  also  at  said  city  and  county  of  Sacramento,  are  named 

1350.  (G.  0.)  therein  as  devisees; 

That  the  subscribing  witnesses  to  said  will  are  Moses  King, 
residing  in  the  said  city  and  county  of  Sacramento,  and  Homer 
WiUard,  also  residing  in  the  said  city  and  county  of  Sacra- 
mento. 

That  the  next  of  kin  of  said  testator  whom  your  petitioners 
are  advised  and  believe,  and  therefore  allege,  to  be  the  heirs  at 
1300.  law  of   said  testator;  and  the  names,  ages  and  residences  of 

said  heirs,  are  his  said  surmmng  wife,  Jane  Clifford,  aged  about 
thirty  years,  residing  at  said  city  and  county  of  Sacramento,  wd 
his  said  children,  Charles  Clifford,  aged  aboui  eighteen  years,  and 
Elizabeth  Clifford,  aged  aboui  sixteen  years,  residing  at  said  oUy 
and  county  of  Sacramento, 

That  at  the  time  said  will  was  executed,  to  wit:  on  the  said 
^ih  day  of  April,  A.  D.  1871,  the  said  testator  was  over  the  ^ 
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Of  eighteen  years,  to  wit:  of  the  age  of  tkirty-five  years  or  there- 
abouts,  and  was  of  sound  and  disposing  mind,  and  not  acting 
under  duress,  menace,  undue  influence,  or  fraud,  and  in  every 
respect  was  competent,  by  last  will,  to  dispose  of  all  his  estate;  isn. 

That  said  will  is  in  writing  .signed  by  the  said  testator,  and 
attested  by  said  subscribing  witnesses,  at  the  request  of  said 
testator,  subscribing  their  names  to  the  said  will,  statmg  their  im.  (C.o.) 
places  of  residence^  in  the  presence  of  the  said  testator,  and  in 
the  presence  of  each  other;  and  that,  as  your  petitioners  are  ad- 
vised, and  therefore  allege,  said  witnesses,  at  the  time  of  attest- 
ing the  execution  of  said  will,  were,  and  are  now  competent : 

Wherefore  your  petitioners  pray  that  the  said  will  may  be 
admitted  to  Probate,  and  that  letters  testamentary  be  issued  to 
your  petitioners  and  that  for  that  purpose  your  Honor  appoint  ^'*®- 
a  time  for  proving  said  will,  and  cause  notice  to  be  given  thereof, 
by  the  Clerk,  by  publication  in  some  newspaper  printed  and  pub- 
lished in  the  city  and  county  of  ScicramentOy  that  notice  be  issued 
and  served  upon  the  said  heirs  of  said  testator,  residing  in  the  1304. 
cUy  and  county  or  State  last  aforesaid,  by  said  petitioner;  and 
subpoenas  be  directed  to  be  issued  to  the  said  subscribing  wit-  ^^'^ 
nesses  to  the  said  will  residing  in  the  said  cUy  and  County;  and 
that  all  other  necessary  and  proper  orders  may  be  made  in  the  laos. 
premises. 

And  your  petitioner  will  ever  pray,  &c. 

Dated  AprU  18, 1873. 

limothy  Markham, 

Gordon  Bennett, 

Note.— Form  No.  1  is  lo  printed  m  to  answer  for  most  anj  csso. 


No.  2. 


Petition  for  Probate  of  Will  in  the  county  in  which  any 
estate  may  be,  deceased  having  died  out  of  the  State 
and  not  being  a  resident  thereof  at  the  time  of  his 
death.   [M1294,  1303,  1300.] 

[Title  of  Estate  and  Conrt.] 

To  the  Probate  Court  [or  the  Probate  Judge,  §  1305]  of  El 

Dorado,  State  of  California : 

The  petition  of  Abel  Williams  respectfully  shows  to  this 
Court — 

That  your  petitioner  has  received  information  of  the  death  of 

1298 

Andrew  Beed,  a  resident  of  the  State  of  Oregon,  who  died  at 
his  residence  in  the  said  State  on  the  tenths  day  of  July,  1872. 
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That  said  deceased  left  a  will  in  which,  as  your  petitioner  has 
learned  within  the  last  thirty  days,  he  is  named  as  one  of  the 
executors,  and  which  is  herewith  presented  and  filed  in  courts 
and  consents  to  act  as  such  executor. 

That  at  the  time  of  the  execution  of  said  will,  said  Andrew 
1370.  (C.  a)  j^Q^  ^^  ^f  lawful  age  and  sound  mind,  and  competent  in 
'    every  respect  to  make  and  publish  his  will. 

That  said  deceased  left  estate  in  this  couniy  and  in  other 
counties  of  this  State,  but  no  application  for  letters  testament- 
ary upon  said  will  has  been  made  in  any  other  county. 

That  your  petitioner  does  not  know  the  names,  ages  or  resi- 
dence of  the  heirs  of  the  deceased,  nor  is  he  informed  fully  as 
to  the  value  and  character  of  the  property  of  the  deceased 
further  than  that  which  is  in  this  county,  which  consists  of  an 
interest  in  the  house  of  Jones  &  Banks,  in  the  city  of  San 
Francisco,  wool  dealers,  and  which,  as  near  as  your  petitioner 
can  ascertain,  is  worth  about  twenty  thousand  dollars. 

Wherefore  your  petitioner  would  humbly  pray  that  said  will 
may  be  admitted  to  probate,  and  that  letters  testamentaiy 
thereon  may  be  issued  to  him,  and  for  such  purpose  that  a  time 
may  be  fixed  by  your  Honor,  and  that  all  persons  interested  be 
notified  and  cited  as  required  by  law,  and  that  all  other  neces- 
sary  orders  in  the  premises  be  made, 

Dated.  Abel  Willkahs. 


1800. 


1300»  1904. 

1308. 
1304. 


No.  3. 

Petition  for  Probate  in  the  county  where  there  is  estate, 
deceased  dying  in  another  county,  and  not  being  a  resi- 
dent of  the  State.   [«1294,  1300,  1303.] 

I^Title  of  Estate  and  Cotut.] 

To  the  Hon.   the  Probate  Judge,   §1305,   of  the  county  of 
Sonoma,  State  of  California: 

1800.  Your  petitioner,  Bichard  Fox,  represents  to  your  honor — 

That  Peter  Mudge,  a  resident  of  the  State  of  Vermont, 
arrived  in  the  State  of  California  about  six  months  ago,  being 
then  poor  in  health,  and  seeking  to  enjoy  the  milder  climate  of 
the  interior  portions  of  this  State,  in  hopes  of  recovering  his 
health. 

—  That  he  left  a  family  in  Vermont,  his  place  of  residence,  con- 

mating  of  his  wife,  Anna  Jane,  aged  about  twenty-two  years, 


APPENDIX.  VU 

and  two  cliildren,  Heniy  C,  aged  about  three  years,  and  Sarah 
L.,  aged  about  one  year. 

That  he  never  became  a  resident  of  this  State,  but  traveled  i2m. 
about  in  the  different  valleys,  until  about  one  month  ago,  when 
he  died  in  the  county  of  Los  Angeles. 

That  about  four  months  since,  on  a  visit  to  this  county,  he 
purchased  for  investment  some  real  estate,  being  a  certain  vine-  isoo. 
yard,  known  in  the  Sonoma  valley  as  **  Sunshine  Knoll,"  which 
is  probably  worth  about  fifteen  thousand  dollars,  and  which  is 
the  only  property  of  said  deceased  in  this  county  of  which  your 
petitioner  has  any  knowledge. 

That  within  a  few  days  past  your  petitioner  has  received  from  laos. 
Los  Angeles  a  will  with  a  codicil  thereto,  executed  by  said 
Peter  Mudge  in  his  life-time,  in  said  county  of  Los  Angeles,  in 
which  your  petitioner  is  named  as  the  sole  executor,  and  which  i^^g. 
your  petitioner,  consenting  to  act,  is  appointed  executor,  now 
presents  to  this  court,  praying  that  the  same  may  be  admitted 
to  probate,  and  that  letters  testamentary  thereon  may 

be  issued  to  him. 

Wherefore  your  petitioner  asks  that  a  day  may  be  fixed  for 
that  purpose  by  your  Honor,  and  that  orders  of  publication  and  i909. 
notice  in  due  form  of  law,  and  all  other  notices  and  orders 
necessary,  may  be  issued  and  served,  and  that  all  proceedings 
mi^  be  had  that  are  necessary  and  requisite  in  the  premises. 

And  your  petitioner  will  ever  pray,  eto. 

Santa  Bosa,  May  3d,  1872.  Bighabd  Fox.     uos. 


No.  4. 

Renunciation  of  Trust  by  the  executor  named  in  the  will. 

[JJ  1300,  1801.] 
[Title  of  Estate  and  Court.]  laoo. 

To  the  Hon.  the  Probate  Court  of  the  city  and  county  of  San 
Francisco: 

The  undersigned,  Bichard  Boss,  one  of  the  executors  named 
in  the  will  and  testament  of  Henry  Clark,  deceased,  respect- 
fully shows  to  this  court  that  it  is  his  intention  to  decline  the 
said  trust  as  such  executor,  and  he  therefore  renounces  all  claim  laoi. 
or  right  thereto,  and  hereby  declines  said  trust,  relinquishing 
the  same  to  and  in  favor  of  John  Clay,  who  is  also  named 
therein  as  executor,  and  waives  all  further  citation  or  notice. 

April  10th,  1872.  Bighabd  Boss. 
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No.  5. 

Application  to  Eztezid  Time  to  me  petition,  etc   [$1301.] 
In  the  Matter  of  the  Estate  J        j^  ^^^  p^^^^^  ^ourt 
Charles  Handy,  Deceased. )    ^^  ^^^  ^^^^^  ^^  Alameda. 

The  petition  of  James  Stjles  respectfnllj  shoTTs  to  this  Hon. 
Conrt — 

That  in  the  will  of  Charles  Handy,  deceased,  filed  in  this 
court  on  the  third  day  of  April,  1873,  your  petitioner  is  named 
as  one  of  the  executors. 

That  your  petitioner  is  a  member  of  the  regiment  of  yoI- 
unteers  now  forming  in  this  county  for  service  in  the  cause  of 
sustaining  our  Federal  GoTemment,  should  aid  from  this  State 
be  required. 

That  your  petitioner  is  at  present  unable  to  ascertain  whether 
he  shall  be  required  to  leave  the  State  of  California  on  such 
service;  but  he  believes  that  he  can  ascertain  the  same  within 
twenty  days. 

That  if  your  petitioner  does  not  leave  the  State,  it  is  his 
desire  and  expectation  to  serve  as  such  executor. 

That  th^  estate  of  said  deceased  consists  almost  entirely  of 
real  estate,  and  no  injury  can  occur  to  the  same,  if  the  probate 
of  said  will  be  postponed  for  a  brief  period. 

Wherefore  your  petitioner  prays  that  the  time  for  filing  his 

renunciation  or  applying  for  letters  testamentary  be  extended 

for  twenty  days. 

San  Leandro,  January  17th,  1873. 

James  Sttles. 

State  of  California,  ) 

County  of  Alameda,  j 

James  Styles,  the  above  petitioner,  being  duly  sworn,  says 
that  the  matters  set  forth  in  the  foregoing  petition  are  true. 

James  Sttles. 

Subscribed  and  sworn  before  me,  January  17th,  1873. 

Henby  Qiles,  Justice  of  the  Peace 

of Township,  County  of  Alameda. 
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No.  6. 

Order  Extending  Time  to  petition  for  Probate  of  Wili- 
er 1301.] 

[Title  of  Estate  and  Goart.] 

On  application  of  James  Styles,  and  good  cause  for  delaj 

being  shown,  it  is  hereby  ordered  that  he,  the  said  James  Styles, 

have  twenty  days  further  time  from  the  date  hereof  in  which 

to  file  his  petition  for  letters  testamentary  upon  the  estate  of 

said  decedent. 

Jambs  Nye,  Probate  Judge. 

Dated  at  San  Leandro,  January  17,  1873. 


No.  7. 

Petition  for  Production  of  Will  and  Probate  where  the 
will  is  in  possession  of  a  third  party.   [J  13C2.] 

[Title  of  Estate  and  Court.] 

To  the  Honorable  the  Probate  Judge,  [§  1305]  of  the  county  of 

Monterey,  State  of  California  : 

The  petition  of  Catharine  Hall,  of  the  county  of  Monterey, 
respectfully  showeth — 

That  Joseph  Hall,  late  a  resident  of  this  county,  departed 
this  life  on  or  about  the  fifteenth  day  of  Januaiy,  1873,  leaving 
large  and  valuable  estate  in  this  and  other  counties  of  the  State 
of  California. 

[Here  describe  the  character  and  probable  value  of  the  estate^  ahd 
the  names,  ages  and  residence  of  (he  heirs  of  the  deceased,  §  1300.] 

That  said  deceased  left  a  will  in  the  hands  of  one  William 
Hall,  a  brother  of  deceased,  which  is  still  in  the  possession  of  ^^^* 
said  William  Hall,  and  has  never  been  presented  for  probate. 

That  your  petitioner  is  the  widow  of  said  deceased,  and  a 

devisee  under  the  said  will,  and  she  therefore  prays  that  the 

same  may  be  produced  and  admitted  to  probate,  and  that  letters  1298. 

testamentary  be  issued  to  the  proper  parties,  and  for  that  pur- 1299. 

pose  that  the  order  of  this  court  may  be  issued  and  served  upon  130& 

the  said  William  Hall  requiring  him  to  produce  the  said  will  at 

such  time  and  place  as  may  be  named  by  this  court,  and  that 

all  other  necessary  and  proper  orders  be  issued. 

Dated  January  4th,  1873. 

Cathabine  Hall. 
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No.  8. 

Order  requiring  a  person  having  possession  of  a  Will  to 

produce  it-  [« 1302.] 

In  the  Matter  of  the  Estate  ]  In  the  Probate  Court  of  the 

of  I  County  of  Monterey,  State 

Joseph  Hall,  of  Califomia,       (or    "In 

i2(9.                                          Deceased.  J  Chambers").     [§1305.] 

1803.  It  being  alleged  in  the  petition  of  Catharine  Hall,  widow  of 

Joseph  Hall,  deceased,  filed  in  this  court,  that  a  will  of  said 
«    Joseph  Hall  is  in  the  possession  of  one  William  Hall,  a  brother 
of  deceased,  and  this  court  being  satisfied  [ ."  from  the  affidavit 
of  Henry  Cole  accompanying  the  same,"  or  "  from  the  oath  of 
137«.  the  petitioner,"  or  "from  the  showing  made,"  or  as  the  case 

may  be]  that  said  allegation  is  substantially  correct. 

It  is  ordered,  that  the  said  William  Hall  produce  the  said 
will,  and  file  the  same  in  this  court  within  five  days,  [or  "forth- 
1710.  with,"  or  such  time  as  the  court  may  fix]  from  this  day,  and  let 

a  copy  of  this  order  be  serred  upon  said  William  Hall. 

James  F.  Bbeen,  Probate  Judge. 
Monterey,  January  4th,  1873. 


No.  9. 
[Bakcboft's  Pbinted  Blank,  No.  863.] 

Order  fixing  time  for  Probate  of  Will  and  direoting  pub- 
lication of  notioe  of  the  same.  [$  id03.] 

[Titie  of  Court  and  Estate.] 
A  document,  purporting  to  be  the  last  will  and  testament  of 
Paul  Clifford,  deceased,  having  on  the  eighieerUh  day  of  AprU, 
A.  D.  1873,  come  into  the  possession  of  said  Probate  Court,  and  a 

1808.  petition  for  a  pjrobate  thereof,  and  for  the  issuance  of  letters 

teeiamerUary  to  l\moihy  Markham  and  Gordon  Bennett  having 
been  filed  by  (hem; 

It  is  hereby  ordered,  that  ifonday,  the  second  day  of  May,  A.  D. 
1873,  at  11  o'clock  A.  M.,  of  said  day,  at  the  Court  Boom  of 
said  Court,  at  the  Court  House  in  the  cUy  and  county  of  Sac- 
ramento be,  and  the  same  is,  hereby  appointed  the  time  for 
proving  said  will  and  hearing  said  application  when  and  where 

^^'^'  any  person  interested  may  appear  and  contest  the  said  will,  and 

may  file  objections  in  writing  to  the  granting  of  letters  testa- 
merUary  to  said  petitioners. 
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It  is  further  ordered,  that  notice  be  given  thereof  by  the 
Clerk  of  said  Court,  by  publication  not  less  than  ten  days  be- 
fore said  second  day  of  May,  A.  D.  1873,  in  the  Sacramento  Daily 
Union,  a  newspaper  priiited  and  published  in  said  city  and 
county. 

And  it  is  further  ordered,  that  subpoenas  be  issued  to  the 

subscribing  witnesses  to  said  will,  and  that  notices  be  issued 

by  the  Clerk  over  his  official  seal  and  served  upon  the  heirs  of  1304. 

the  said  testator  residing  in  said  dty  and  couniy  or  State,  to  ^^^ 

appear  and'  contest  the  probate  of  said  will,  at  the  said  time 

appointed. 

Dated  4pnZ  18th,  1873. 

H.  C,  Clark,  Probate  Judge. 


No.  10. 
[Banoboft's  Printed  Blank,  No.  864.] 

Notice  for  Publication  ofTime  appointed  for  proving  Will, 

&o.    [M303.] 
[Title  of  Estate  and  Conrt.] 

Pursuant  to  an  order  of  said  Court,  made  on  the  eighteenth  ^^^ 
day  of  April  A.  D.  1873,  notice  is  hereby  given  that  ifonday, 
the  second  day  of  May,  A.  D.  1873,  at  11  o'clock  A.  M.  of  said  ^^^ 
day,  at  the  Court  Boom  of  said  Court,  at  the  Court  House  in 
the  city  and  county  of  Sacramento,  have  been  appointed  as  the 
time  and  place  for  proving  the  will  of  said  Paul  Clifford  de- 
ceased, and  for  hearing  the  application  of  Tlmoihy  Markham  and 
Gordon  Bennett  for  the  issuance  to  them  of  letters  testamentary, 
when  and  where  any  person  interested  may  appear  and  contest 
the  same. 

Dated  Apnl  19, 1873.  ^^' 

A.  C.  Bidwell,  Clerk,  isw- 

By  Samuel  WardweH,  Deputy  Clerk. 

NoTB.— Copy  of]  abore  notloe  U   eanred  bj  tb«  Olerk  ofne  hi*  official  aeal;  can  be 
mailed  to  helm,  etc. ;  or  Foim  No.  13,  which  la  better,  can  be  used. 
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No.  11. 

[Banoboft's  Pbikted  Blaitk,  No.  1067.] 

Notice  to  Heirs,  Etc.  of  Time  appointed  for  proving  Willi 

Etc.    L5  1304.] 

In  the  Matter  of  the  Estate  1 

of  y     Title  of  Court. 

Henry  Clark,  Deceased.    ) 

To  [Maiy  Clark  and  Alexander  C.  Clark] — 

You  and  each  of  you  are  hereby  notified  that  John  Clay  has, 
this  tenth  day  of  April,  1872,  filed  in  this  court  a  petition  ac- 
companied with  a  document  purporting  to  be  the  last  will  and 
testament  of  [Henry  Clark]  deceased,  asking  that  the  same  may 
be  admitted  to  probate,  and  that  thereupon  the  Hon.  Judge  of 
this  Court  has  fixed  Wednesday,  (he  twenty-third  day  of  April, 
1873,  at  the  hour  of  11  o'clock  A.  M.,  for  hearing  said  applica- 
tion; and  you  are  hereby  requested  to  be  and  appear  at  the  day 
and  hour  last  aforesaid  at  the  Court  Room  of  said  Probate 
Court,  at  the  City  Hall  in  said  cUy  and  county  of  San  Francisco, 
then  and  there  to  show  cause,  if  any  you  have,  why  the  said 
instrument  presented  to  this  Court  by  said  John  Clay  should 
not  be  admitted  to  probate  as  the  last  will  and  testament  of 
said  deceased,  and  also  why  letters  testamentaiy  thereon  should 
not  be  issued  to  him,  one  of  the  executors  named  in  said 
alleged  will,  according  to  the  prayer  of  said  petitioner.  Attest 
my  hand  and  seal  of  this  court,  this  tenth  day  of  April,  1873. 

William  Harney,  Clerk, 

By  A,  J.  Jeghers,  Deputy  Clerk. 
[Seal  of  Conrt.] 

(See  note  to  $1304.) 


No.  12. 


Affidavit  of  Mailing  Notice  to  Heirs  of  Testator,  Etc- 

lii  1304,  1305.] 

state  of  California,  ) 

City  and  County  of  San  Francisco, )     * 

John  Clay,  being  duly  sworn,  deposes  and  says  he  is  the 
petitioner  for  the  probate  of  the  last  will  and  testament  of 
Henry  Clark,  deceased;  that  as  such  petitioner  he  placed  in 
the  United  States  Post  Office,  at  the  city  and  county  of  San 
Francisco,  at  the  date  of  the  first  publication  of  the  time  ap- 
pointed for  probating  said  will,  to  wit,  on  the  eleventh  day  of 
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April,  A.  D.  1873,  true  copies  of  the  annexed  [or  within]  notice, 

addressed  to  the  heirs  of  said  testator,  postage  paid,  residing 

in  said  city  and  county,  at  their  places  of  residence  as  follows, 

to  wit:  Miss  Mary  Clark,  No,  708  Sacramento  St.,  San  Fra^a- 

cisco,  Cal.;  and  Alexander  C.  Clark,  Esq.,  No.  708  Sacramento 

St.,  San  Francisco,  Cal. 

John  Clay. 

Subscribed  and  sworn  to  this  day  of  April,  1873, 

before  me,  A.  J.  Jegher,  Deputy  County  Clerk. 

Note. —It  would  be  ftdviaable  to  serve  all  heixi  In  the  county  pereonaUy. 


No.  13. 
[Bancroft's  Printed  Blank,  No.  865.] 

Citation  to  Heirs  and  parties  interested  in  Probate. 

[JJ  1328,  1710,  1711,  1707,  1709.] 

In  the  matter  of  the  Estate  of  | 
Paul  Clifford,    Deceased,  j 

The  People  of  the  State  of  California,  to  the  Sheriff  of  the 
City  and  County  of  San  Francisco,  greeting: 

By  order  of  this  Court,  you  are  hereby  required  to  cite  Jane 
Clifford,  Charles  Clifford  and  Elizabeth  Clifford,  to  be  and  appear 
in  our  Probate  Court  of  the  county  of  Sacramento, 

at  the  Court  Boom  thereof,  at  the  Court  House  in  the  said  city 
and  county  of  San  Francisco,  on  ifonday,  the  second  day  of 
May,  A.  D.  1873,  at  11  o'clock  A.  M.  of  that  day,  then  and 
there  to  show  cause,  if  any  they  have,  why  a  certain  instrument 
in  writing,  presented  to  the  said  Probate  Court,  and  now  on 
file  therein,  should  not  be  admitted  to  probate  as  the  last  will 
and  testament  of  said  deceased,  and  why  letters  testamentary 
should  not  be  issued  to  Timothy  Markham  and  Gordon  Bennett, 
the  executors  named  in  said  vxiU,  according  to  their  petition  on  file. 

Witness,  the  Hon.  B,  C.  Clark,  Judge  of  our  Probate  Court, 
at  the  county  of  Sacramento,  this  nineteenth  day  of 

April,  A.  D.  1873. 

Attest:        A,  (7.  BidxoeU,  Clerk. 

By  Samuel  Wardwell,  Deputy  Clerk. 
[Seal  of  Probate  Conrt.] 

NozB.— Under  Motion  1804  a  different  mode  of  service  is  required,  but  as  the  law  is 
unsatisfactory  and  a  little  yague,  it  is  thought  adyisable  to  insert  this  form,  which  will 
come  Into  use  if  the  old  law  is  renewed. 
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Office  of  the  Sheriff  ^ 

of  the  >•  Certificate  of  service  of  Gita- 

Ciiy  and  County  of  Sacramento^  )  tion. 

I  hereby  certify  that  I  received  the  within  citation  on  the 
nineteenth  day  of  April,  A.  D.  1873,  and  personally  served  the 
same  on  the  nineteenth  day  of  April,  A.  D.  1873,  at  the  said  city 
and  couniy  of  Sacramento,  upon  the  within  named  Jane  Clifford, 
Charles  Clifford  and  Elieabeth  Clifford,  by  delivering  to  each  of 
them  personally,  on  the  day  last  aforesaid,  at  the  said  cUy  and 
county  of  Sacramento,  a  copy  of  the  said  citation. 

Dated  AprU  19th,  1873. 

Jam£8  McClatchy,  Sheriff. 

By  F.  A.  Gordon,  Under  Sheriff. 


No.  12. 

[Banoboft's  Pbinted  Blank,  No.  866.] 

SubpcBna  to  Witness.  W  W85, 1986, 1987.] 

In  the  Probate  Court  of  the  County  of  Sacramento, 

State  of  California. 

In  the  matter  of  the  Estate  of  ) 
Paid  Clifford,       Deceased.    ) 

The  People  of  the  State  of  California,  send  greeting  to  Mosea 
King  and  EoTuer  WiUard — 

We  command  you,  that  all  and  singular,  business  and  ex- 
cuses being  set  aside,  you  appear  and  attend  before  the  Hon. 
R.  C.  Clark,  Judge  of  the  Probate  Court,  in  and  for  the 

'  county  of  Sacrammdo,  State  of  California,  at  a  term  of 
said  Court  to  be  held  at  the  Court  room  of  said  Court  ai  the 
Court  House  in  the  said  cUy  and  county  of  Sacramento,  on  the 
second  day  of  May,  A.  D.  1873,  at  11  o'clock  A.  H.,  then  and 
there  to  testify  in  the  matter  of  the  said  estate,  and  disobedi- 
ence will  be  punished  as  a  contempt  by  the  said  Court,  and 
you  will  also  forfeit  to  the  party  aggrieved  the  sum  of  one 
hundred  dollars,  and  all  damages  which  may  be  sustained  by 
your  failure  to  attend. 
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Witness,  Hon.  E.  C.  Clark,  Judge  of  the  said  Probate  Court,  ^^^ 
at  the  Court  room  thereof,  in  the  ciiy  and  county  of  Sacra- 
mento, this  nineteenth  day  of  April,  A.  D.  1873. 

Attest,  my  hand  and  the  seal  of  said  Court,  the  day  and  year 

last  above  written. 

A.  C.  Sidtoell,  Clerk, 

By  Samuel  WardweU,  Deputy  Clerk. 
[Seal  of  Probate  Court.] 


No  16. 
[Bancboft's  PBnrnsD  Blank,  No.  867.] 

Order  appointing  Attorney  for  Minor  Heirs  or  persons  re- 
siding oat  of  the  County,  on  application  for  Probate 
'      of  Will.   [}1718.] 

[Title  of  Estate  and  Court.] 

A  document  purporting  to  be  the  last  will  and  testament  of 
Paid  Clifford,  deceased,  haying  come  into  the  possession  of 
this  Probate  Court,  and  a  petition  for  the  Probate  thereof  and 
for  the  issuance  of  letters  testamentary  thereon  haying  been 
filed,  and  it  appearing  that  there  are  minors  [§  1718]  who  are 
interested  in  the  estate  of  said  deceased,  to  wit:  Charles  Clifford 
and  Elizabeth  Clifford; 

It  is  hereby  ordered,  that  Frank  Jones,  Esq.,  be,  and  he  is 

hereby,  appointed  an  attorney  to  represent  said  Charles  Clifford 

and  Elisabeth  Clifford,  on  the  hearing  of  said  petition,  and  aU 

such  proceedings,    [§  1718.] 

Dated,  May  2d,  1873. 

B.  C,  Clark,  Probate  Judge. 


No.  16. 
[Bancboft's  Printed  Blank,  No.  869.] 

Consent  of  Attorney  of  Minors,  &o.,  to  Probate  of  Will. 

[SS  1307,  1718.] 
[Title  of  Estate  and  Court.] 
I,  Frank  Jones,  appointed  by  the  said  Probate  Court,  attor- 
ney of  the  minors  Charles  Clifford  and  Elisabeth  Clifford,  who 
are  interested  in  the  said  estate,  to  represent  ihem  on  the  hear- 
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ing  of  the  testimony  in  proof  of  a  document  filed  in  said  Court 
on  the  eighteenth  day  of  April,  A.  D.  1873,  purporting  to  be  the 
last  will  and  testament  of  said  deceased,  do  hereby  appear  on 
behalf  of  said  minore,  and  consent  that  the  said  document,  pur- 
porting to  be  the  last  will  and  testament  of  said  deceased,  as 
aforesaid,  be  allowed  and  recorded  herein,  and  be  admitted  to 
probate  in  said  Court,  as  the  last  will  and  testament  of  the  said 
decedent,  and  that  letters  testamentary  be  issued  to  Timothy 
Markham  and  Gordon  Bennett,  according  to  the  prayer  of  their 
petition,  filed  on  the  said  eighteenth  day  of  April,  A.  D.  1873. 

Frank  Jones, 
Attorney  of  minors  Chas,  Clifford 

and  Elizabeth  Cliford, 
Dated,  May  2d,  1873. 


No.  17. 
[Bancboft's  Printed  Blank,  No.  868..] 

Testimony  of  Subscribing  Witness  on  Probate  of  Will- 

[J  1318.] 

In  the  Probate  Court  of  the  County  of  Sacramenio^ 

State  of  California. 

In  the  matter  of  the  Estate  of  )    ^ 
PatU  Clifford,      Deceased.  ) 

State  of  California,  | 

County  of  Sacramento, )     ' 

Moses  King,  of  lawful  age,  and  a  competent  witness,  being 
duly  sworn  in  open  Court,  testifies  as  follows: 

I  reside  in  the  city  and  county  of  Sacramento,  State  of  Cali- 
fornia; 

I  knew  Paul  Clifford  on  the  nirvth  day  of  April,  A.  D.  1873, 
the  date  of  the  instrument  now  shown  to  me,  marked  as  filed 
in  this  Court  on  the  dghteerUh  day  of  April,  A.  D.  1873,  purport- 
ing to  be  the  last  will  and  testament  of  the  said  Paid  Clifford, 

I  am  one  of  the  subscribing  witnesses  to  said  instrument. 
I  also  knew  at  the  said  date  of  said  instrument.  Homier  WUlard, 
the  other  of  said  subscribing  witnesses. 

The  said  instrument  was  signed  and  sealed  by  the  said  Paul 
Clifford  at  his  office,  in  the  city  and  county  of  Sacramento,  on 
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the  said  ninth  day  of  April,  A.  D.  1873,  the  day  it  bears  date, 
in  the  presence  of  myself  and  of  said  Homer  WiUard,  and  the 
said  Paul  Clifford,  thereupon  published  the  said  instrument  as, 
and  declared  to  us  the  same  to  be,  his  last  will  and  testament, 
and  requested  us  in  attestation  thereof  to  sign  the  same  as 
witnesses.  The  said  Homer  Willard,  and  I  then  and  there  in 
the  presence  of  the  said  Paul  Clifford,  and  in  the  presence  of 
each  other,  subscribed  our  names  as  witnesses  to  the  said  in- 
strument. 

At  the  time  of  executing  the  said  instrument,  to  wit:  the 
ninth  day  of  April,  1873,  the  said  Paul  Clifford  was  over  the 
age  of  eighteen  years,  to  wit,  of  the  age  of  thirty-Jive  years,  or  i«7o.  (C.  o 
thereabouts,  and  was  of  sound  and  disposing  mind,  and  not  ^^v- 
acting  under  duress,  menace,  fraud,  undue  influence,  or  mis- 
representation. 

(Here  insert  any  other  testimony,  if  any,  of  the  subscribing  wii- 

ness  as  to  the  death,  value  and  character  of  the  property,  next  of  kin, 

etc.    See  testimony  of  Timothy  Markhom  next  form,) 

Moses  King. 

Subscribed  and  sworn  to  in  open  Court. 

before  me,  this  second  day  of  May,  }■  A,  C,  Bidwell,  Clerk. 
A.  D.  1873. 


No.  15. 
Testimony  of  Applicant  on  Prolate  of  Will-   [*  1318.] 

In  the  Probate  Court  of  the  County  of  Sacramento,  State 

of  California. 

In  the  matter  of  the  Estate  of 
Paul  Clifford, 

Deceased. 

State  of  California,  ) 

County  of  Sacramento,  j 

TimoUiy  Markham  being  duly  sworn  in  open  Court,  testifies 
as  follows : 

I  am  071^  of  the  persons  named  as  executors  in  the  docu- 

ment now  shown  to  me,  marked  as  fil^d  in  this  Court  on  the  ^^^ 
eighteenth  day  of  April,  A.  D.  1873,  purporting  to  be  the  last 
will  and  testament  of  Paul  Clifford. 

I  reside  in  the  city  and  county  of  Sacramento,  and  am  of  the 
age  of  twenty-one  years  and  upwards. 
2 
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1294.  I  knew  said  Paul  Clifford,  he  is  dead,  he  died  on  or  about  the 

elevenlf^  day  of  April,  A.  D.  1873,  at  his  residence  in  the  said  cify 
and  county  of  Sacramento.  State  of  California. 

At  the  time  of  his  death  he  was  a  resident  of  the  said  cUy 
and  county  of  Sacramento,  and  left  estate,  both  real  and  personal^ 
in  the  said  city  and  county  of  Sacramento,  State  of  California^ 
and  in  the  city  and  county  of  San  Francisco,  in  said  State, 

The  real  estate  is  of  the  -value  of  seventy-five  thousand  dollars, 
or  thereabouts,  and  the  annual  rents,  issues,  and  profits  of  said 

J9QQ  real  estate  amount  to  the  sum  of  twelve  thousand  dollars,  or 

thereabouts. 

1388.  The  personal  property  is  of  the  value  of  thirty  thousand  dol- 

lars or  thereabouts. 

i3()9.  The  said  estate  and  effects,  for  or  in  respect  of  which  the 

probate  of  said  will  has  been  applied  for,  does  not  exceed  the 
value  of  one  hundred  and  twenty-five  thousand  dollars, 

164.  (cc.)  AlU  of  the  estate  of  said  deceased  is  common  property,  the 
same  having  been  acquired  after  his  marriage  except  the  re^il 
estate  in  San  Francisco  which  was  owned  by  him  before  his  mar- 

163.   (0.  a)  riage. 

The  said  document  came  into  my  possession  as  foIIowBy  to 
wit:  The  said  document  was  handed  to  mc  by  Jane  Clifford,  the 
widow  of  said  deceased,  and  I  believe  the  same  to  be  his  last  will 
and  testament. 

The  next  of  kin  of  said  deceased  are  said  Jane  Clifford,  his 
widow,  and  Charles  Clifford  and  Elizabeth  Clifford,  his  children 

1386.  (c.  0.)  aged  respectively  thirty,  eighteen  and  sixteen  years,  all  residing  in 


the  city  and  county  of  So/^gmento, 

day  of  Tf^,  A.  D. 


On  the  ninth  day  of  Ajtifi,  A.  D.  1873,  when  said  will  was 

executed,  said  deceased  was  over  the  age  of  eighteen  years, 

being  of  the  age  of  thirty  five  years  or  thereabouts,  and  was  of 

1278.  (c.  0.)  sound  and  disposing  mind. 

Timothy  Markham. 

Subscribed  and  sworn  to  in  open  Court, 
before  me,  this  second  day  of  May, 
A.  D.  1873. 

A,  C,  Bidwell,  Deputy  County  Clerk, 
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No.  18. 
[Bancroft's  Printed  Blank,  No.  870.] 

Certificate  of  Proof  of  Will,  and  the  Facts  found-  [*  1318.] 

[Title  Estate  and  Court.] 

State  op  CaZifomiay         \ 
City  and  County  of  Sacramento, ) 

I,  B.  C,  Clark,  Probate  Judge  of  said  city  and  county,  do  i3i7.        ^/^ 
hereby  certify:  / 

That  on  the  second  day  of  May,  A.  D.  1864,  the  annexed  in-  i3i8. 
strument  was  admitted  to  probate  as  the  last  will  and  testament 
of  Paid  Clifford,  deceased,  and  from  the  proofs  taken  and  the      / 
examinations  had  therein,  the  said  Court  finds  as  follows: 

That  said  Paid  Clifford  died  on  or  about  the  eleventh  day  of 
April,  A.  D.  1873,  in  the  cUy  and  county  of  Sacramento,  State  1294. 
of  California,  that  at  t];iat  time  of  his  death  he  was  a  resident  Of 
the  mid  cUy  and  county  of  Sacramento,  State  of  California,  that 
the  said  annexed  will  was  duly  executed  by  the  sai4  decedent, 
in  his  life  time,  in  the  said  city  and  county  of  Sacramento,  State 
of  California,  and  signed  by  the  said  testator  in  the  presence  of 
Moses  King  and  Homer  Willard,  the  subscribing  witnesses  thereto;  larg.  (c.  c.) 
/ilso  that  he  acknowledged  the  execution  of  the  same  in  their 
presence,  and  declared  the  same  to  be  his  last  will  and  testa- 
ment, and  the  said  witnesses  attested  the  same  at  his  request  in 
his  presence  and  in  the  presence  of  each  other;  that  the  said 
decedent,  at  the  time  of  executing  said  will,  was  of  the  age  of  2970.  ( 
eighteen  years  and  upwards,  was  of  sound  and  disposing  mind, 
and  not  acting  under  duress,  menace,  fraud,  undue  influence 
or  misrepresentation,  nor  in  any  respect  incompetent  to  devise 
and  bequeath  his  estate. 

In  witness  whereof,  I  have  signed  this  certificate,  and  caused 
the  same  to  be  attested  by  the  Clerk  of  said  Court,  under  the  i^i?. 
seal  thereof,  this  second  day  of  May,  A.  D.  1873. 

E.  C,  Clark,  Probate  Judge. 

Attest:    A.  C.  Bidwell,  Clerk, 

By  John  Smith,  Deputy  Clerk. 
[SeiJ  of  Probate  Conrt.] 
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No.  19. 
[Bancroft's  Printed  Blank,  No.  871.] 

Order  aximitting  "Will  to  Probate. 

« 

[Title  of  Court  and  Estate.  1 

The  petition  of  Timothy  Markham  and  Gordon  Bennett  hereto- 
fore filed,  praying  for  the  admission  to  probate  of  a  certain 
document  filed  in  this  Court,  purporting  to  be  the  last  will  and 
iW.  testament  of  Thomas  Jones ,  deceased,  and  that  letters  testa- 

\  mentaxT  be  issued  to  said  petitioner  this  day  regularly  coming 
on  to  be  heard.  And  due  proof  being  made  to  the  satisfaction 
of  this  Court,  that  notice  has  been  given  of  the  time  appointed 
for  proYing  said  will,  and  for  hearing  said  petition,  and  that 

1303.  notices  had  been  duly  issued  and  served  as  required  by  law  and 

1304.  the  previous  order  of  this  Court,  and  after  examiiiing  the  said 
1318.  petitioner  and  Moses  King  and  Homer  Willard,  the  subscribing 

witnesses  to  said  will,  produced  in  behalf  of  said  petitioner, 
whose  testimony  has  been  reduced  to  writing  and  filed,  and  it 
duly  appearing  thai  said  will  was  executed  in  all  particulars  as 
required  by  law,  and  that  the  said  testator  at  the  time  of  the 
execution  of  the  same,  was  of  sound  and  disposing  mind,  not 
acting  under  duress,  menace,  fraud,  or  undue  influence,  or  mis- 
1817.  representations;    that  said  Paul  Clifford  died  on  or  about  the' 

eleventh  day  of  April,  A.  D.  1873,  being  a  resident  of  the  city 
and  county  of  Sacramento,  State  of  California,  at  the  time  of 
his  death,  and  leaving  both  real  and  personal  estate,  the  personal 
estate  being  of  the  yalue  of  thirty  thousand  dollars,  or  there- 
abouts, and  (he  annual  rents,  issues  and  profits  of  said  real  est/ite 
being  of  the  value  of  twelve  thousand  dollars,  or  thereabouts^  that 
the  said  estate  and  effects,  for  or  in  respect  of  which  the  pro- 
bate of  said  will  is  applied  for  as  aforesaid,  does  not  exceed  the 
value  of  one  hundred  and  twenty-five  tho%isand  dollars,  and  Frank 
Jones,  Esq. ,  the  attorney  duly  appointed  by  this  Court  to  repre- 
sent the  minor  heirs,  Charles  and  Elizabeth  Clifford,  who  are 
interested  in  the  estate  of  said  decedent,  being  present  and 
consenting,  and  no  objections  being  made  or  filed,  and  said 
applicants  being  competent  to  serve  as  executors. 

It  is  ordered  that  the  said  document  heretofore  filed,  pur- 
porting to  be  the  last  will  and  testament  of  said  Paul  Clifford, 
deceased,  be  and  the  same  is  hereby  admitted  to  probate  as  the 
last  will  and  testament  of  said  Paul  Clifford,  deceased;  that  said 
Timoiky  Markham  and  Gordon  Bennett  be,  and  they  are  hereby 
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appointed,  executors^  and  that  letters  testamentary  issue  to  said  isoi. 
petitioners  upon  giving  the  bond  required  by  law  for  th6  faith- 
ful execution  of  the  duties  of  the  trust  as  such  execuiors,  in  the  '^^' 
sum  of  eighty-four  thousand  dollars,  with  sufficient  sureties  to  i»*- 
be  approved  by  the  Probate  Judge  [or  without  giving  bonds,  as  iwe. 
the  case  may  be],  and  upon  taking  the  oath  as  required  by  i887. 
law. 

Done  in  open  Court,  this  second  day  of  May,  1873. 

R.  C.  Clark,  Probate  Judge. 


No.  20. 
Grounds  of  Opposition  to  Probate  of  Will- 

State  of  California,  \  pyQ]^j^^  Court 

City  and  County  of  San  Francisco,  j 


In  the  matter  of  the  Estate 

of  )-     [§1312.] 

Bobert  Freeman,  Deceased. 


1 


And  now  comes  Maiy  Freeman  and  contests  the  supposed  isor. 
will  of  said  deceased,  now  presented  to  this  court  for  probate; 
and  the  said  Mary  Freeman  says  that  she  is  the  widow  of  the 
said  Bobert  Freeman,  deceased,  and  interested  in  the  estate  left 
by  the  said  Bobert  Freeman.  i3<r. 

And  the  said  Mary  Freeman  says:  that  the  supposed  will  now 
offered  for  probate  is  not  the  last  will  and  testament  of  the  said 
Bobert  Freeman,  for  the  following  reasons: 

First.     That  at  the  time  of  signing  said  will,  said  Bobert 
Freeman  was  not  of  sound  and  disposing  mind,  and  was  not  1270.  c  o 
competent  to  make  his  last  will  and  testament. 

Second.     That  said  supposed  will  was  not  signed  by  said 
Bobert  Freeman,  or  by  any  person  in  his  presence  and  by  his  1276.  (c.  o 
express  direction. 

Third.    That  said  supposed  will  was  not  attested  by  two  or 
more  competent  witnesses  subscribing  their  names  thereto,  at 
the  request  and  in  the  presence  of  the  said  Bobert  Freeman  1276.  (c.o 
and  each  other. 

Fourth.     That  at  the  time  of  the  signing  said  supposed  will, 
if  the  same  was  signed  by  said  Bobert  Freeman,  the  said  Bobert 
Freeman  signed  the  same  under  duress,  menace,  undue  influ-  1312. 
ence  and  fraud. 
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1312.  Fifth.     That  there  are  other  substantial  grounds  affecting 

the  validity  of  said  alleged  will,  to  wit:    (Here  specify.) 

Therefore  the  said  Mary  Freeman  prays  that  probate  of  the 
said  supposed  will  shall  not  be  granted. 

Mart  Fbeehan,  Contestant. 
[Verification,  §446.] 

KoTB.— A  demurrer  may  be  filed  to  the  gronndi  of  opposltinn.    SS  1313  and  430. 


No.  21. 
Answer  to  Contestant's  Opposition. 

1312, 1716.  [Title  of  Court  and  Estate.] 

Now  comes  John  Styles,  the  petitioner  herein  for  the  probate 
of  the  will  of  Bobert  Freeman,  deceased,  and  for  his  separate 
answer  to  the  grounds  of  opposition  of  Mary  Freeman,  to  the 
probate  of  said  will  of  Bobert  Freeman,  deceased: 

First.  Denies  and  says  it  is  not  true  that  said  will  is  not  the 
last  will  or  testament  of  Bobert  Freeman,  deceased. 

Second.     Denies  that  at  the  time  of  signing  said  will,  or  at 
1270.  (C.  o  any  other  time  said  Bobert  Freeman  was  not  of  sound  or  dis- 
posing mind,  or  was  not  competent  to  make  his  last  will  or 
testament. 

Third.     Denies  and  says  it  is  not  true  that  said  supposed 
1276.  (c.  c.)  will  or  said  will  was  not  signed  by  said  Bobert  Freeman,  or  by 
any  person  in  his  presence,  or  by  his  express  direction. 

Fourth.  Denies  and  says  it  is  not  true  that  said  supposed 
will  or  said  will  waa^  not  attested  by  two  or  more  competent 
witnesses  subscribing  their  names  thereto  in  presence  of  said 
Bobert  Freeman. 

Fifth.  Denies  and  says  it  is  not  true  that  at  the  time  of 
signing  said  supposed  will,  or  said  will,  or  at  any  time  the  said 
Bobert  Freeman  signed  the  same  under  duress,  undue  influ- 
ence or  fraud.  Charles  Franklin, 

Attorney  for  Contestant  and 

Petitioner,  John  Styles. 

[Verification,  §  446.] 

NoTB.— On  tbe  trUl  the  contettant  is  plaintiif  and  petitioner  defendant.  [See  Sfi  131^ 
1716.]  It  would  seem  that  the  contestant  or  plaintiff  is  to  open  and  close  the  case,  and 
must  prove  insanity,  and  that  the  will  was  not  executed,  etc  That  is  in  a  coktxbt  the 
factum  of  the  will  need  not  be  proved  in  the  first  instance  by  petitioner  or  defendant. 
The  plaintiff  first  proves  a  negative,  and  the  defendant  the  af&rmatiye;  for  defendant  mIl^t 
prove  the  execution  of  the  will  and  tanily  of  testator  before  probate  of  will.  [1 1817.]  Tina 
law  presumes  sanity  for  the  purpose  of  contest. 
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No.  22. 
Demand  for  Jury  Trial.   [M  1312, 1313, 13U.] 

[Tide  of  Court  and  Caase.] 

Mary  Freeman,  the  widow  of  Bobert  Freeman,  deceased  and 
interested  in  the  estate  left  by  bim,  alleges: 

That  she  has  duly  filed  with  the  Ckrk  of  this  Court  her  writ-  laia. 
ten  grounds  of  opposition  to  the  probate  of  said  alleged  will  of 
Bobert  Freeman,  deceased,  and  duly  served  a  copy  thereof  on  me. 
the  petitioner  John  Styles,  and  on  John  S.  Freeman,  minor 
child  of  said  Bobert  Freeman,  deceased,  and  the  other  resi-1312. 
dents  in  the  said  city  and  county  of  San  Francisco  interested 
in  the  estate  of  said  Freeman,  deceased. 

She  therefore  prays  and  requests  that  the  issues  of  fact  raised  i3i». 
by  thus  filing  and  serving  her  grounds  of  opposition  as  afore- 
said, may  be  tried  and  determined  by  a  jury  to  be  summoned 
and  impaneled  by  this  Court  pursuant  to  the  statute  in  such 
cases  made  and  provided.         Bichard  Boe, 

Attorney  for  Contestant, 

Mary  Freeman. 
San  Francisco,  Januaiy  16,  1871. 


No.  23. 
Objections  to  the  Q-ranting  of  Letters  Testamentary. 

[$M351,  1350.    See  $13:2.] 
[Title  of  Estate  and  Goart.] 

Henry  A.  Mott,  duly  appointed  by  this  Court  to  represent  ms, 
the  interests  of  minors  and  absent  persons,  interested  in  the 
estate  of  said  deceased,  files  his  objections  to  the  granting  of  ^35^ 
letters  testamentary  to  Peter  Wyatt,  who  is  named  in  the  vnll 
of  said  deceased  as  one  of  the  executors,  as  follows: 

First.  That  said  Peter  Wyatt  is  incompetent  to  execute  the 
duties  of  the  trust  of  executor  of  said  will,  by  reason  of  im- 
providence and  drunkenness. 

Second.  [Or  other  reasons  that  may  exist,  as  specified  in  section 
1350.] 

And  prays,  that  upon  said  will  being  probated,  this  Honor- 
able Court  will  decree  that  the  application  of  said  Peter  Wyatt 
for  letters  testamentary  be  denied,  and  will  make  such  further 
order  as  may  be  just  and  necessary  in  the  premises. 

Henry  A.  Mott,  Attorney  for 

(Stating  names  in  full.)     1718. 
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No.  24. 
Order  rejecting  Will  to  Probate.    [M1312, 1313.] 

[Title  of  Estate  and  Court  J 

Whereas,  A.  H.  filed  in  this  Court,  on  the  11th  day  of  April, 
A.  D.  1872,  a  document  alleged  by  him,  and  purporting  to 
be  the  last  will  and  testament  of  H.,  late  of  the  city  and 
county  of  San  Francisco,  State  of  California,  deceased,  ac- 
companied with  a  petition  in  due  form  of  law,  asking  that  said 
document  be  admitted  to  probate,  as  and  for  the  last  will  and 
testament  of  said  deceased. 

And,  whereas,  in  due  time  thereafter,  and  on  the  9th  day  of 
May,  A.  D.  1872,  the  widow,  and  one  of  the  heirs  at  law,  of 
said  deceased,  by  their  attorneys,  filed  with  the  Clerk  of  this 
Court,  a  statement  in  writing  of  the  grounds  of  their  opposi- 
tion to  the  probate  of  said  document  as  aforesaid,  served  copy 
thereof  on  said  petitioner,  and  the  other  residents  of  said 
county  interested,  and  in  due  time  thereafter  duly  filed  their  re- 
quest in  writing  for  a  jury  to  try  the  issues  raised  and  joined 
iTif,  131?.    by  petitioner  and  contestant. 

And,  whereas,  the  trial  of  said  issues  so  raised,  as  aforesaid, 
was  duly  continued  from  time  to  time,  until  the  14th  day  of 
1314.  November,  1872,  when  the  same  came  on  to  be  tried,  and  it 

appearing  that  notice  of  the  hearing  of  said  application  for 
probate  of  said  alleged  will  of  said  decedent  had  been  duly 
given  according  to  the  statute  in  such  cases  made  and  provided, 
and  all  parties  interested  in  said  estate  or  alleged  will  being 
duly  repr.  sented  by  their  respective  counsel  and  attorneys,  and 
it  also  appearing  that  said  H.  died  in  said  city  and  county 
on  the  12th  day  of  March,  1872,  and  was  a  resident  of  said 
city  and  county  at  the  time  of  his  decease. 

Thereupon,  the  Court  proceeded  to  summon  and  impanel  a 
jury  in  the  same  manner  as  is  provided  by  law  for  summoning 
and  impaneling  trial  jurors  in  the  Courts  of  record  of  this 
State^  and  on  the  16th  day  of  November,  1872,  a  jury  of  twelve 
persons,  in  all  respects  competent  to  try  the  issues  raised,  as 
aforesaid,  we  duly  impaneled  and  sworn  to  try  the  same,  and 
the  trial  thereof  was  had  and  conducted  as  in  other  civil  cases 
from  day  to  day,  until  the  2d  day  of  December,  1872,  to  which 
day  said  trial  of  said  issues  had  been  duly  continued  from  time 
to  time. 

And,  whereas,  on  such  trial  the  following  issues  of  fact  raised 
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by  petitioner  and  contestant,  were  submitted  and  presented  to 
said  jury  for  their  special  verdict  on  each  one  thereof  : 

First.     Was  the  said  decedent  of  sound  and  disposing  mind 
at  the  time  of  the  execution  of  such  alleged  will  ? 

Second.     Was  the  said  alleged  will  signed  by  the  said  H., 
or  by  any  person  in  his  presence,  and  by  his  express  direction  ?    . 

Third.     Was  said  alleged  will  signed  by  said ,  and 

attested  as  required  by  law  ? 

Fourth.     If  the  said  alleged  will  was  signed  by  said  , 

did  he  sign  the  same  freely,  without  duress,  menace,  or  undue 
influence,  or  fraud  ?  i*^^- 

The  jury,  after  hearing  all  the  evidence  on  the  part  of  the 

proponent  and  contestant,  argument  of  counsel  and  instructions  ^716. 

from  the  Court,  retired  for  deliberation,  and  thereafter  re-  i«i2. 

turned  into  Court  on  said  second   day   of    December,   1872,    ' 

with  a  special  verdict  upon  each  and  every  one  of  issues  of 

fact  thus  submitted  to  them,   as  follows:   to  the  first  issue, 

the  answer  "No;"  to  the  second  issue,  the  answer  **Yes;" 

to  the  third  issue,  the  answer  **  Yes;"  to  the  fourth  issue  the 

answer  **  Yes."    Wherefore,  by  reason  of  the  law  and  the  facts 

aforesaid,  it  is  ordered,  adjudged,  decreed  and  determined,  that 

the  said  document  bearing  date  the  2d  of  March,  A..  D.  1872, 

and  heretofore  filed  in  Court  for  probate,  and  purporting  to  be 

the  last  will  and  testament  of  said  deceased,  is  not  his  last  will 

and  testament,  and  that  the  same  is  absolutely  null  and  void, 

and  of  no  force  or  effect,  whatever,  and  is  not  entitled  to  and 

cannot  be  admitted  to  probate  as  the  last  will  and  testament  of 

said  deceased,  or  otherwise,  and  probate  thereof  is  hereby  re-  i^m. 

jected. 

Selden  S.  Wright,  Probate  Judge. 

Dated  this  2d  day  of  December,  1872. 


No.  25. 
Order  of  Probate  after  contest  of  Validity  of  Will-    [  J  I3i  2.  ] 

[Title  of  Estate  and  Court.]  13U. 

Whereas,  A.  J.  B.,  on  the  10th  day  of  September,  A.  D.  laoo. 
1870,  filed  in  this  Court  a  document  alleged  by  him  and  pur- 
porting to  be  the  last  will  and  testament  of  B. ,  deceased,  late 
•of  said  city  and  county  of*  i^an  FranciscOy  California,  accom- 
panied with  a  petition,  in  due  form,  praying  that  said  document 
be  admitted  to  probate  as  the  last  will  and  testament  of  said 
decedent. 
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And,  whereas,  in  diie  time  thereafter,  and  on  the  25th  daj  al 
September,  1870,  the  widow  of  said  decedent  dulj 

filed  with  the  Clerk  of  said  Court  the  grounds  in  writing  of  her 
opposition  thereto,  and  served  copies  thereof  on  said  petitioner 

1717.  and  all  other  residents  of  said  county  interested  in  said  estate, 

to  which  grounds  of  opposition  answers  were  duly  filed  by  said 

1712.  petitioner,  and  no  jur^  being  demanded,  the  issues  of  fact  thus 

raised  was  tried  and  determined  by  the  Court,  and  the  trial 
having  been  duly  continued  from  time  to  time  until  the  sixth  day 
of  October,  A.  D.  1870,  and  the  oral  and  documentary  evidence 
of  thp  respective  parts  having  been  concluded,  and  the  same  on 
the  said  sixth  day  of  October  having  been  duly  submitted  to 
the  Court  for  the  decision  and  final  order,  and  the  Court  having 
di^ly  considered  the  same,  and  it  appearing  to  the  Court  on  due 
proof  made  that  notice  of  the  hearing  of  said  application  was  j 

1313.  duly  given  according  to  the  statute  in  such  case  made  and  pro- 

vided, and  that  the  same  was  duly  continuf^d  from  time  to  time  > 

until  this  day,  and  the  testimony  of  each  subscribing  witness 
having  been  reduced  to  writing  and  signed  by  him,  and  duly 

1814.  filed  with  the  documentary  evidence,  and  it  appearing  to  the 

satisfaction  of  the  Court  from  the  proofs  so  taken,  that  the  said  ? 

document  filed  in  this  Court  on  the  twentieth  day  of  Februaiy, 

A.  D.  1870,  purporting  to  be  the  last  will  and  testament  of  said  I 

deceased,  was  duly  executed  by  the  said  ,  and  that  the 

same  is  his  last  will  and  testament,  and  that  it  was  executed  in 

all  particulars  as  required  by  law,  and  that  at  the  time  of  the 

1317.  execution  of  the  same,  the  said  was  of  sound  and  dis- 

posing mind,  and  not  acting  under  duress,  menace,  fraud,  or 

1270.  (CO.)  'L^i^due  influence,  and  that  said  attesting  witnesses,  H.  and  P., 
duly  witnessed  and  attested  the  said  execution  of  said  will,  and 
it  appearing  to  the  Court  that  each  and  all  of  the  allegations 
and  grounds  of  opposition  of  said  respective  contestants  are 
untrue,  and  it  appearing  that  said  B.  died  on  the  sixteenth  day 
of  September,  A.  D.  18G9,  a  resident  of  the  city  and  county 
of  San  Francisco,  and  that  said  will  is  entitled  to  be  admitted 
to  probate. 

It  is  therefore,  ordered,  adjudged  and  decreed  that  said  paper 
heretofore  filed,  purporting  to  be  the  last  will  and  testament  of 

iBu.  B.,  deceased,  is  the  genuine  vdll  and  testament  of  said  B.,  and 

that  the  same  was  duly  executed  by  him,  and  attested  by  the 
said  witnesses,  at  the  same  time,  in  all  respects  according  to 
law,  and  that  said  last  will  and  testament  be  and  the  same  is 
hereby  admitted  to  probate  as  the  last  will  and  testament  of 
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B.,  deceased,  and  that  said  be  and  he  is  hereby  appointed 

executor  of  said  last  will  and  testament,  and  that  letters  testa- 
mentary thereon  issue  to  the  said  petitioner  without  any  bond  uoe. 
being  given  for  the  faithful  execution  of  his  duties,  the  bond 
required  by  statute  having  been  dispensed  with  by  the  will  of 
said  testator. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  alle- 
gations and  grounds  of  opposition  of  said  respective  contest- 
ants are  each  and  all  untrue. 

M.  H.  Myrick,  Probate  Judge. 

Dated,  October  8th,  1870. 


No.  26. 


Order  of  Probate  ofWill,  where  the  subscribing  witnesses 
do  not  reside  in  the  County.    L$  1315.] 

[Title  of  Estate  and  Court.] 

The  petition  of  Joseph  Scott,  heretofore  filed  in  the  above 
entitled  matter,  praying  for  admission  to  probate  of  a  document 
purporting  to  be  the  last  will  and  testament  of  said  deceased, 
and  to  be  appointed  executor  of  the  said  estate,  and  that  letters 
testamentary  thereon  be  granted  to  said  petitioner,  this 
day  of  ,  regularly  coming  on  to  be  heard. 

On  reading  and  filing  due  proofs  of  the  publication  of  the 
notice  of  the  present  hearing,  and  of  service  of  the  notice  issued  1306. 
herein  by  the  order  of  the  Court;  and  it  appearing  to  the  Court  that 
due  notice  has  been  given  according  to  law,  and  after  examining  i3(i3. 
the  witnesses  produced  in  behalf  of  said  petitioner,  whose  testi-  laoe. 
mony  has  been  reduced  to  writing  and  filed,  showing  the  sanity 
of  the  testator  at  the  period  of  the  alleged  execution  of  said 
will,  and  proving  the  due  execution  of  said  will  by  evidence  of  ^^' 
the  handwriting  of  said  testator,  and  of  the  subscribing  wit- 
nesses to  said  will,  none  of  said  witnesses  residing  or  being 
present  in  this  counter,  and  W.  W.  Wiggins,  Esq.,  the  attorney  nis. 
appointed  by  the  Court  to  represent  the  minor  heirs  and  per- 
sons residing  out  of  this  county,  and  interested  herein,  being 
present  and  consenting,  and  no  one  appearing  to  oppose. 

And  it  further  appearing  from  the  said  testimony  that  said 
Isaac  Eoberts  died  on  the  day  of  ,  1871,  being  at  that 

time  a  resident  of  the  couhty  of  ,  and  leaving  estate  real  1294. 


1S60. 


XX>ail  APPENDIX. 

and  personal;  and  that  his  personal  estate  is  of  the  value  of 
$2,500;  and  said  Joseph  Scott  being  of  lawful  age  and  compe- 
tent to  serve  as  an  executor. 

It  is  ordered  that  the  paper  heretofore  file6,  purporting  to  be 
the  last  will  and  testament  of  said  deceased,  be  admitted  to 
probate  as  the  last  will  and  testament  of  said  deceased;  that 
said  Joseph  Scott  be  and  he  is  hereby  appointed  executor  of 
said  estate,  and  that  letters  testamentary  issue  to  the  said  peti- 
1388.  tioner  upoti  his  giving  the  bond  required  by  law  for  the  faithful 

execution  of  the  duties  of  his  trust  as  such  executor,  in  the  sum 
of  five  thousand  dollars,  and  upon  taking  the  oath  as  required 
by  law.     [§  1387.]  M.  H.  Myrick,  Probate  Judge. 

NoTB.—The  foregoing  orders  are  longer  thaa  some  think  neoeesary^bnt  as  tbej  are 
the  fouudatiou  of  subsequent  proceedings,  it  is  of  the  greatest  importanoe  to  have  them 
full. 


1324. 


No.  27. 

Petition  for  Allowance  and  Record  of  a  Will  proved  and 
allowed  in  another  State  or  County.    [J  1322.] 

[Title  of  Estate  and  Goart.] 

To  the  Honorable,  the  Probate  Judge  of  the  city  and  county 
of  San  Francisco: 
i3'-88.  Your  petitioner,  Nathan  Sands,  herewith  produces  a  copy  of 

the  will  of  Samuel  Anson,  deceased,  and  the  probate  thereof 
duly  authenticated,  and  alleges  as  follows: 
1294.  That  the  said  Samuel  Anson  died  in  the  State  of  Alabama  in 

1322.  May,  1871 ;  that  his  said  will  was  duly  proved  and  allowed  in 

the  Surrogate's  Court  of  the  county  of  Westchester,  State  of 
New  York,  the  same  being  a  Court  of  competent  jurisdiction, 
on  the  tenth  day  of  June,  1871,  and  letters  testamentary  there- 
*  on  were  issued  to  your  petitioner,  who  .is  named  therein  as 
executor.  That  said  deceased  left  estate  in  the  city  and  county 
of  San  Francisco,  State  of  California,  which  has  not  been  ad- 
ministered upon;  and  that  said  will  is  executed  in  conformity 
with  the  laws  of  this  State.     [§  1324.]       •    ' 

[Here  describe  the  character  and  probable  value  of  the  property 
of  the  deceased  in  this  State,  and  the  ages  and  residence  of  the  heirs 
and  devisees  of  the  deceased,     §§  1300,  1800.] 

Wherefore  your  petitioner  prays  that  said  instrument  may  be 
allowed  in  this  Court  as  the  will  of  the  deceased;  and  that  said 
^^^-  authenticated  copy  may  be  admitted  to  probate  and  recorded  as 

1300.  t)je  ^^f\]i  of  said  deceased;  and  that  said  will  may  have  the  same 
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force  and  effect  as  if  it  had  been  originally  proved  and  allowed 
in  this  Court;  and  that  letters  testamentary  thereon  be  granted 
to  your  petitioner.     That  a  day  of  hearing  of  this  application 
be  appointed,  and  that  due  notice  thereof  be  given  by  publica-  i303. 
tion  according  to  law.       *  Nathan  Sands. 

Dated,  etc. 


No.  28. 
Petition  to  Revoke  Probate-   [}  1327.] 

In  the  Mattter  of  the  Estate  ^ 

of  >•  Probate  Court,  County  of  Santa 

Matthew  Bark,     Deceased.  )  Clara. 

Tour  petitioner,  William  Bark,  respectfully  shows  to  tbis 
Court — 

That  said  Matthew  Bark  died  intestate  in  the  county,  of  Santa 
Clara,  State  of  California,  on  the  twelfth  day  of  January,  1871, 
^  being  a  resident  of  said  county  at  the  time  of  his  death.  ^  *' 

That  on  the  twentieth  day  of  March,  1873,  a  document  was 
filed  in  this  Court  by  one  Lewis  Bond,  with  a  petition,  claiming 
that  said  document  was  the  last  will  and  testament  of  said 
Matthew  Bark,  deceased,  and  asking  that  the  same  be  admitted 
to  probate  at  such,  and  that  said  Lewis  Bond  be  appointed  ex- 
ecutor. 

That  upon  said  petition,  after  proceedings  had  in  this  Court, 
an  order  was  duly  made  and  entered  on  the  sixth  day  of  April, 
1873,  admitting  said  supposed  will  to  probate  as  the  last  will  ^'^' 
and  testament  of  said  deceased,  and  appointing  the  said  Lewis 
Bond  as  the  sole  executor  -thereof;  and  thereupon  the  said 
Lewis  Bond  duly  qualified  and  received  letters  testamentary 
from  this  Court,  and  he  is  now  in  the  possession  of,  and  is 
administering  upon  the  estate  of  said  deceased  as  executor. 

Your  petitioner  further  shows  that  he  is  the  only  brother  of  1386. 
said  deceased,  and  that  he  is  over  twenty-one  years  of  age.         13^, 

He  further  shows,  and  charges  upon  information  and  belief, 
that  the  said  paper,  purporting  to  be  the  last  will  and  testament 
of  said  deceased,  and  admitted  to  probate  as  such,  as  aforesaid, 
is  not  the  last  will  and  testament  of  said  deceased,  and  that  the 
same  is  a  forged  instrument  and  paper,  and  was  made  and  1397 
forged  by  John  Grim,  Peter  Hale  and  Abel  Fort,  in  the  city  of 
Los  Angeles,  in  this  State,  or  some  one  of  them,  long  after  the 
death  of  said  Matthew  Bark. 
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Tbat  said  paper  bo  admitted  to  probate,  as  aforesaid,  as  your 

petitioner  is  informed  and  believes,  and  so  charges  the  fact  to 

be,  was  made,  and  the  signature  of  said  deceased  falsely  and 

**•*•  fraudulently  forged  thereto,  in  the  city  of  Los  Angeles,,  after 

the  death  of  said  M.  Bark,  deceased. 

Your  petitioners  further  state,  upon  information  and  belief ^ 
and  the  advice  of  counsel,  that  the  said  paper  was  admitted  to 
probate  upbn  insufficient  evidence  and  proof  in  this,  t<»  wit: 
that  the  same  was  admitted  to  probate  upon  the  testimony  of 
one  witness,  the  testimony  of  the  other  subscribing  vntness  to 
1315  the  said  supposed  will  having  been  impeached  before  this  Court, 

i8»7.  and  the  probate  of  said  will  having  been  opposed. 

That  the  estate  of  said  deceased  consists  almost  entirely  of 
real  estate,  which  real  estate  is  not  producing  any  rents,  issues 
"^-  and  profits. 

That  the  only  personal  estate,  so  far  as  known  to  your  peti- 
tioner, is  a  sum  of  money  amounting  to  about  $5,000,  in  the 
hands  of  said  Lewis  Bond,  the  proceeds  of  a  sale  of  cattle  made 
1371.  by  him  under  the  order  of  this  Court. 

That  said  deceased  had  no  family,  and  so  far  as  your  peti- 
1886.  (0.  c.)  tioner  knows,  his  only  heirs  are  the  father  of  said  deceased, 
now  living  in  the  State  of  Ohio,  and  aged  about  sixty  years, 
1371-  and  your  petitioner,  aged  twenty-nine  years. 

Wherefore  your  petitioner  prays  that  the  probate  of  said 
paper  purporting  to  be  the  last  will  and  testament  of  said 
Matthew  Bark,  deceased,  made  and  decreed  in  or  about  the 
sixth  day  of  April,  1873,  be  revoked  and  that  the  letters  testa- 
mentary issued  to  said  Lewis  Bond  may  be  canceled;  and  that 
your  petitioner  may  be  appointed  administrator  of  said  estate, 
^^  and  that  a  time  may  be  fixed  for  the  hearing  of  this  petition, 

^^  and  that  all  due  and  proper  notice  thereof  be  given  according 

to  law.  WiLLUM  Bask. 

May  let,  1873.     [Verification,  §  446.] 


APPENDIX.  XXXI 


No.  29. 

Order  of  Publication  of  Time  appointed  for  allowance  of 
Will,  &c.,  probated  in  another  State  or  country- 

t$  1323.] 

In  the  Matter  of   the  Estate  \      In  the  Probate  Court 

of  >•  of  the  City  and  County  of  . 

James  W.  Cheever,  Deceased.  )      San  Francisco. 

On  reading  and  filing  a  document  purporting  to  be  an  ex- 
emplified copy  of  the  last  will  and  testament  of  James  W. 
Cheever,  deceased,  with  probate  thereof  in  the  Commonwealth 
of  Massachusetts. 

And  on  reading  and  filing  the  petition  of  F.  A.  Fabens,  jj^i 
prayiug  to  be  appointed  administrator,  with  the  will  annexed 
of  said ,  deceased,  and  that  said  will  be  allowed  as  the  will  of 
said  deceased,  and  be  admitted  to  probate  in  this  Court.  isos. 

It  is  hereby  ordered  that  Monday,  the  twenty-first  day  of 
December,  1872,  at  eleven  o'clock  A.  M. ,  be  appointed  for  the 
hearing  of  the  said  application,  and  that  notice  thereof  be  given 
by  publication  in  the  Daily  California  Chronicle,  a  newspaper  lao*. 
published  in  the  city  and  county  of  San  Francisco,  twice  a 
week,  until  the  time  appointed  for  hearing  said  petition,  and  ists. 
that  publication  be  likewise  given  by  posting,  notices  according 
to  law.  M,  C.  Blake,  County  Judge, 

and  ex  officio  Probate  Judge. 

November  30th,  1872. 


No.  30. 


Order  for  Citation  on  application  to  revoke  Probate. 

[$  1328.] 

In  the  matter  of  the  probate  of  a  paper  writing, 
purpoi*ting  to  be  the  last  will  and  testament 

of 

Mabie  Kbanz,  Deceased,  bearing  date  the  thir- 
tieth day  of  August,  A.  D.  1871,  now  on  file 
in  the  office  of  the  Clerk  of  said  Court. 

In  Probate  Court  in  and  for  the  city  and  county  of  San  Fran- 
cisco, State  of  California. 

On  reading  and  filing  the  petition  of  William  Bossell,  duly  i^^ 
verified,  against  the  probate  of  a  paper  writing,  purporting  to 
be  the  last  will  and  testament  of  Marie  Kranz,  deceased,  the 


XXXU  APP£in>IX. 

validity  thereof  and  the  competency  of  the  proofs  on  which  the 
same  was  admitted  to  probate.  On  motion  of  William  P.  Hal- 
let  and  S.  H.  Dwinelle,  of  counsel  for  William  Bossell. 

1328.  It  is  ordered  that  a  citation  issue,  directed  to  Albert  James 

and  H.  H.  Byrne,  Esq.,  attorney,  appointed  by  said  Court  to 

i7i«.  represent  the  interests  of  Frederick  Alison,  requiring  them  to 

show  cause  before  said  court,  on  Monday,  the  eighteenth  day 
of  January,  A:  D.  1873,  at  11  o'clock  A.  M.  of  that  day,  why 
the  probate  of  said  paper  writing  should  not  be  revoked,  and 
the  same  to  be  declared  not  to  be  the  last  will  and  testament  of 
Marie  Kranz,  deceased,  and  why  the  letters  testamentary  issued 
on  said  paper  writing  to  Albert  James  should  not  be  revoked, 
and  the  said  Albert  James  be  compelled  to  surrender  all  prop- 
erty in  his  hands,  or  under  his  control,  of  which  the  said  Marie 
died  possessed,  to  the  said  William  Bossell,  and  why  the  said 
Albert  James  should  not  be  enjoined  from  disposing  of  said 
property,  or  any  part  thereof,  and  from  executing  any  sales  or 
acquittances  thereof,  and  why  the  said  Albert  James  should  not 

1996.  file  a  bond  as  required  by  law. 

M.  H.  Mtbick,  Probate  Judge. 
Dated  January  11th,  1873. 


i^n. 


1328. 


No.  31. 
Order  revoking  Probate  of  Will.    t4 1330.] 

In  the  Matter  of   the  Estate )      In  Probate  Court, 

of  >-  City  and  County  of 

Marie  Kranz,     Deceased.      )      San  Francisco. 

William  Bossell  having  filed  herein  his  petition  inwntin^ 
containing  his  allegations  against  the  validity  of  the  document 
admitted  to  probate  in  this  Court,  on  the  fourth  day  of  Jann* 
ary,  1873,  as  the  last  will  and  testament  of  Marie  Kranz,  de- 
ceased, for  the  purpose  of  contesting  the  validity  of  said  will, 
and  praying  that  the  said  probate  of  the  said  will  be  revoked. 

And  thereupon  the  citation  of  this  Court  being  ordered  and 
issued  to  A.  James,  the  executor  to  whom  letters  of  testa- 
mentary upon  said  will  were  issued, '  requiring  him  to  show 
cause  why  tho  probate  of  said  will  should  not  be  revoked,  ft^a 
all  other  jDarties  interested  being  properly  cited,  and  the  other 
necessary  and  proper  orders  in  the  premised  being  made;  w^^ 


\ 
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now  upon  this  twenty-fifth  day  of  January,  1873,  being  the  day 
appointed  for  that  purpose,  the  said  matter  coming  on  for  hear- 
ing, and  due  proof  being  made  of  the  personal  service  of  the 
said  citations  upon  the  parties  therein  named,  and  the  said  peti- 
tioner appearing  by  W.  P.  Hallett  and  S.  H.  Dwinelle,  hisi3». 
counsel,  and  the  said  A.  James  appearing  in  person,  and  by 
S.  y.  Smith,  his  counsel,  the  Court  proceeds  to  hear  the  proofs 
of  the  parties,  and  the  same  being  fully  heard; 

And  it  appearing  to  the  Court  that  the  said  alleged  will  was  isar. 
without  any  right  or  authority  in  law,  and  that  the  same  is 
invalid,  null  and  void; 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  said**^- 
probate  of  said  will  be  declared  to  be  and  the  same  is  hereby 
annulled  and  revoked,  and  the  letters  testamentary  therein 
issued  to  the  said  A.  J/imes  are  canceled. 

And  it  is  further  ordered  that  the  fees  and  expenses  of  this  isaa. 
proceeding  be  paid  by  the  said  A.  James  out  of  the  property  of 
said  deceased.  M.  H.  Mtbick,  Probate  Judge. 

January  25th,  1873.     (See  §  1334.) 


.te   I 


No-  82. 

Petition  for  Letters  of  Administration  with  the  Will  an- 
nexed.   L51350.] 

In  the  Matter  of  the  Estate 

of 
Louis  Traube,    Deceased. 

In  the  Probate  Court  of  the  city  and  county  of  San  Fran- 
cisco, State  of  California, 

To  the  Honorable,  the  Probate  Judge  of  the  city  and  county  laos. 

of  Ban  Francisco: 

The  petition  of  Charles  L.  Traube,  late  of  the  city  of  Phila- 
delphia, in  the  State  of  Pennsylvania,  now  of  the  said  city  and 
county  of  San  Francisco,  respectfully  shows — 

That  your  petitioner  has  received  information  of  the  death 
of  Louis  Traube,  a  naturalized  citizen  of  the  United  States  of  ^*'*' 
America,  aged  about  forty-two  years; 

That  said  Louis  Traube,  as  your  petitioner  is  informed  and 
believes,  died  on  or  about  the  eighteenth  day  of  October,  A.  D. 
1872,  in  the  Free  Hanseatio  city  of  Hamburg,  Germany; 
3 


n 


XXXIV  APPENDIX. 

That  said  deceased,  at  the  time  of  his  death,  was  on  a  tem- 
porary visit  to  said  city  of  Hambarg,  and  had  left  the  city  and 
county  of  San  Francisco  with  the  expressed  intention  of  re- 

i»4.  turning  to  the  same,  of  which  place  your  petitioner  therefore 

alleges  said  deceased  was  a  resident  at  the  time  of  his  death; 

That  said  deceased  left  a  will  bearing  date  the  fifth  day  of 
February,  A.  D.  1866,  in  the  custody,  and  possession  of  John 

J3QJ  Traube,  of  said  city  and  county  of  San  Francisco,  who  is  named 

law  therein  as  an  executor,  which  said  will  your  petitioner  is  in- 

formed and  believes,  and  therefore  alleges,  to  be  the  last  will 
and  testament  of  said  deceased,  and  the  same  is  this  day  pre- 
sented to  this  Probate  Court; 

That  in  said  will,  Christopher  Whalley  and  said  John  Traube, 
a  brother  of  said  testator,  were  named  as  executors; 

That  said  Christopher  Whalley,  as  your  petitioner  is  informed 
and  believes,  died  on  or  about  the  second  day  of  May,  A.  D. 
1871,  and  said  John  Traube,  the  other  executor  named  in  said 
will,  as  aforesaid,  intends  to  decline  the  trust  as  such  executor, 
and  with  said  will  has  this  day  filed  in  the  Probate  Court  his  re- 

^^^'  nunciation  in  writing  of  said  trust,  and  all  claim  and  right  thereto ; 

That  said  testator  was  never  married  and  left  no  issue,  but 

left  him  surviving  Eueben  Levy  Traube,  aged  about  sixty  years, 

the  father  of  said  testator,  who,  as  your  petitioner  is  advised, 

1385.  and  therefore  alleges,  is  the  heir  at  law  of  said  testator,  residing 

1300.  in  the  said  city  of  Hamburg;  your  petitioner,  Charles  L.  Traube, 

aged  thirty-two  years,  residing  in  said  city  and  county  of  San 
Francisco;  Siegmund  L.  Traube,  aged  about  thirty  years,  resid- 
ing in  said  city  of  Hamburg,  Julius  L.  Traube,  aged  about 
twenty-six  years,  residing  in  Sydney,  Australia;  and  the  said 
John  Traube,  aged  about  twenty-three  years,  residing  in  said 
city  and  county  of  San  Francisco,  brothers  of  said  testator; 
and  Bachel  L.  Traube,  aged  about  thirty-nine  years,  intermar- 
ried with  Matthias  D.  Levi,  and  residing  in  Holstien,  Germany,, 
the  sister  of  said  testator; 

1270.  (0. 0.)  That  said  testator,  in  and  by  said  will,  gives,  devises  and 
bequeaths  all  his  property,  real  and  personal,  to  his  said  father, 
and  in  case  of  the  death  of  his  said  father  before  the  said  tes- 
tator's death,  to  his  brothers  and  sisters;  and  in  case  of  the 
death  of  any  of  his  said  brothers  or  sisters  before  the  said 
testator's  death,  then  to  the  descendants  of  each  brother  or 
sister  so  dying,  such  brother's  or  sister's  share; 

W76.  (0.  o.)  That  the  subscribing  witnesses  to  said  will  are  Henry  A.  Web- 
ster, A.  K.  Fisher,  whose  present  residences  are  unknown  to 
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your  petitioner,  and  John  B.  Felton  who,  as  your  petitioner  is 
informed  and  believes,  resides  in  the  city  and  county  of  San 
Francisco; 

That  said  testator  died  seized  of  the  undivided  half  of^^oo. 
certain  real  estate,  situate,  lying  and  being  in  said  city  and 
county  of  San  Francisco,  the  other  and  remaining  undivided 
half  being  owned  by  one  John  Shirely,  and  the  whole  being  of 
the  value  of  $1,000  or  thereabouts;  and  left,  also  in  said  city 
and  county  of  San  Francisco,  personal  property  consisting  of 
notes  and  mortgages  upon  real  estate,  situate  in  this  State,  of 
the  value  of  $20,000  or  thereabouts; 

That  the  said  father  of  said  testator  is  a  non-resident  of  this 

180T 

State,  as  aforesaid,  and  therefore  'incapable  of  conducting  the 
administration  of  this  estate,  and  your  petitioner  is  the  brother 
of  said  testator,  and  his  only  relative  in  this  State,  except  his 
brother  John  Traube,  who  has  filed  his  renunciation  as  afore- 
said, and  your  petitioner  is  advised  and  believes,  and  therefore 
alleges  that  he  is  entitled  to  letters  of  administration,  with  the 
will  annexed,  upon  said  estate; 

Wherefore  your  petitioner  prays  that  the  Hon.  Court  will 
appoint  a  time  for  proving  said  will,  which  shall  not  be  less 
than  ten  nor  more  than  thirty  days  from  this  date,  and  cause  ^^^' 
notice  to  be  given  thereof  by  the  Clerk,  by  publication  in  some 
newspaper  printed  in  this  city  and  county; 

That  this  Court  also  direct  notice  to  be  issued  and  served 
upon  the  said  John  Traube  to  appear  and  contest  the  probate  ^*^- 
of  the  said  will  at  the  time  appointed; 

That  this  Court  also  direct  subpoenas  to  be  issued  to  such  i^^^ 
subscribing  witnesses  as  reside  in  this  county; 

And  that  at  the  time  appointed,  or  at  such  other  time  as  the 
hearing  may  be  continued  lo,  upon  proof  being  made  by  affi- 
davit  or  otherwise,  to  the  satisfaction  of  this  Court,  that  notice  ^g^^^ 
has  been  given  as  required  by  law,  and  upon  hearing  the  testi- 
mony to  prove  the  said  will,  this  Court  admit  said  will  to  pro- 
bate; and  that  letters  of  administration,  with  the  will  annexed, 
issue  to  your  petitioner,  upon  his  executing  a  bond  and  taking  ^^^g^ 
and  subscribing  an  oath  as  required  by  law;  or  that  such  other  1390, 
or  further  orders  be  made  as  may  be  necessary  and  proper  in  1395. 
the  premises.  i989. 

And  your  petitioner  will  ever  pray,  etc. 

Chables  L.  Traube. 

Dated  at  San  Francisco,  Cal.,  this  twenty-fifth  day  of  Feb- 
ruary, A.  D.  1873. 


iao3. 
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No.  88. 

Order  of  Publication  and  Posting.   Hi  1309, 1378.1 

In  the  Matter  of  the  Estate  )  Probate  Court, 

of  >-  City  and  County  of  San  Francisco. 

Louis  Traube,  Deceased.  } 

On  reading  and  filing  the  petition  of  Charles  L.  Traube, 
praying  that  a  document  now  in  possession  of  this  Court  and 
filed  herein  this  twenty-fifth  day  of  February,  1871,  purporting 
1300.  to  be  the  last  will  of  said  deceased,  be  admitted  to  probate, 

and  that  the  petitioner  be  appointed  administrator  with  the  will 
annexed,  of  the  estate  of  said  deceased; 
197a.  It  is  hereby  ordered  that  Monday,  the  eleventh  day  of  March, 

1871,  at  eleven  o'clock  A.  M.,  of  that  day,  the  same  being  a 
regular  term  day  of  the  March  term,  A.  D.  1871,  at  the  Court  room 
of  this  Court,  at  the  City  Hall,  in  the  city  and  county  of  San 
Francisco,  be  appointed  for  proving  said  will,  and  for  hearing 
the  said  application  of  said  Charles  L.  Traube,  to  be  appointed 
such  administrator  with  the  will  annexed. 

And  it  is  further  ordered  that  the  Clerk  of  this  Court  give 
notice  thereof  by  publication  in  the  "  San  Francisco  Daily  Ex- 
aminer," daily,  for  at  least  ten  days  previous  to  said  eleventh 
day  of  March,  1871,  and  by  posting  notices  of  the  said  applica- 
tion for  letters  of  administration  vrith  the  will  annexed  accord* 
ing  to  law. 

It  is  further  ordered  that  a  notice  be  duly  issued  and  served 

upon  John  Traube,  who  is  named  in  said  will  as  the  executor, 

laM.      *    and  who  is  at  present  residing  in  this  county,  and  that  John 

1304.  Traube,  the  only  one  of  the  heirs,  of  the  testator  at  present 

residing  in  this  county,  be  notified  to  appear  and  contest  the 

probate  of  said  will  at  the  time  appointed. 

isia.  It  is  further  ordered  that  subpoBuas  be  issued  to  the  subscrib- 

198&.  ing  witnesses  to  the  will  who  reside  in  this  county. 

M.  H.  Mtrick,  Probate  Judge. 
February  25th,  1871. 


1705. 
1878. 


1908. 
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No.  84. 

Order  Appointing  Administrator  de  bonis  non,  with  the 
Will  annexed  on  the  Death  of  the  Executor.   [$  1353.] 

In  the  Matter  of  the  Estate  )  In  Probate  Court, 

of  V  City  and  County  of  San  Francisco. 

Henrv  O.  Park,  Deceased.  ) 

The  petition  of  Ellen  Park,  widow  of  said  deceased,  praying  ists. 
for  letters  of  administration,  with  the  will  annexed,  upon  the  1875. 
estate  left  unadministered  of  said  deceased,  coming  on  to  be 
heard;  and  due  proof  having  been  made  to  this  Court  that  the  ^^^* 
Clerk  had  given  notice  thereof  by  causing  notices  to  be  posted 
up  in  at  least  three  public  places  in  this  city  and  county — one 
of  which  was  at  the  place  where  the  Court  is  held — stating  the 
name  of  the  deceased,  the  name  of  the  applicant,  and  the  term 
of  the  Court  at  which  the  application  would  be  heard,  and  the 
same  having  been  given  at  least  ten  days  before  the  hearing, 
and  that  the  notice  was  in  all  respects  according  to  law;  and  it  1375. 
being  proved  by  the  oath  of  the  petitioner  that  John  Park,  the 
sole  executor  of  said  deceased,  to  whom  letters  testamentary 
were  issued  by  the  order  of  this  Court,  on  the  day  of  isre. 

1872,  died  on  the  tenth  day  of  February,  1873,  leaving  the 
administration  of  said  estate  unclosed  and  unsettled,  and  leav- 
ing estate  of  said  deceased  in  this  city  and  county,  and  vrithin  ^^^' 
the  jurisdiction  of  thif  Court,  and  the  will  of  said  deceased 
having  been  heretofore  duly  admitted  to  probate  in  this  Court,  ^^^ 
and  no  person  interested  appearing  to  contest  the  application 
of  the  said  petitioner,  and  it  appearing  that  the  said  Ellen  Park  ^^^' 
is  still  unmarried,  and  that  the  personal  property  remaining  in 
said  estate  is  worth  $2,500. . 

It  is  ordered  that  letters  of  administration,  and  with  the  will  1970. 
annexed,  upon  the  estate  left  unadministered  of  the  said  Henry 
O.  Park,  deceased,  issue  to  said  Ellen  Park,  upon  her  taking 
the  oath  and  filing  a  bond  according  to  law  in  the  sum  of  five 
thousand  dollars.  M.  H.  Mtbigk,  Probate  Judge. 

February  26th,  1873. 
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No  35. 

[Bakcboft'b  PfiiinnEi)  Blank,  No.  874.] 

Letters  of  Administration  with  the  Will  annexed-  U  I36i.i 

In  the  Probate  Court  of  the  County  of  Sacramenio,  State 

of  Clilifornia. 

In  the  matter  of  the  Estate  of ) 
Andrew  Morgan,  Deceased. ) 

State  of  California,  ) 

County  of  Sacramento,     J     ' 

The  last  will  of  Andrew  Morgan,  deceased,  a  copy  of  which 

isso.  is  hereto  annexed,  haying  been  proved   and  recorded  in  the 

Probate  Court  of  the  city  and  county  of  Sacramento,  and  ihere 

being  no  executor  named  in  the  will  [or  as  the  case  maybe]  residing 

in  this  State,  WUliam  Ferry  is  hereby  appointed  administrator 

1360.  with  the  will  annexed. 

,  Witness,  A.  G.  BidweU,  Clerk  of  the  Probate  Court  of  the 
county  of  Sacramento,  with  the  seal  of  the  Court  affixed, 
the  seventeenth  day  of  May,  A.  D.  1873. 

By  order  of  the  Court,  A,  G,  BidweU,  Clerk. 

By  John  Smith,  Deputy  Clerk, 
[deal  of  Probate  Court.] 

State  of  California,  ) 

Gity  and  County  of  Sacramento,  j  ***     * 

1387.  I  do  solemnly  swear  that  I  will  support  the  Constitution  of  the 

United  States  and  the  Constitution  of  the  State  of  California; 

and  that  I  will  faithfully  perfoim,  according  to  law,  the  duties 

of  administrator  with  the  will  annexed,  of  the  estate  of  Andrew 

Morgan,  deceased. 

William  Perry. 

Subscribed  and  sworn  to  before  me,  this  seventeenth  day  of 
May,  A.  D.  1873.  John  Smith, 

Deputy  County  Clerk. 
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No.  86. 

[Bancroft's  Printed  Blank,  No.  872.] 

Bond  with  more  than  Two  Sureties.   [*  1390.] 

Know  all  men  by  these  presents: 

That  I,  Timothy  Markham,  as  principal,  am  held  an4  firmly 
bonnd  unto  (he  State  of  California,  in  the  sum  of  eigJity-four 
thousand  dollars,  lawful  money  of  the  United  States  of  America, 
in  which  sum  I  am  also  jointly  bound  with  each  of  my  sureties 
hereinafter  named,  respectively,  to  the  .extent  with*  each  one  of 
them  not  exceeding  the  amount  of  his  liability  herein,  and  so 
as  not  to  exceed  in  all  in  such  joint  liability  on  my  part  the  said  isss. 
sum  of  eighty-four  thousand  dollars;  to  be  paid  to  the  said  Staie 
of  California,  for  which  payment,  well  and  truly  to  be  made,  I 
bind  myself,  my  and  each  of  my  heirs,  executors,  and  adminis- 
trators, firmly  by  these  presents. 

And  we,  John  Shirley,  R,  A.  Swain  and  Thomas  Davenport,  as 
said  sureties,  are  severally  held  and  firmly  bound,  and  jointly 
with  said  limothy  Markham,  are  held  and  firmly  bound  unto 
the  said  State  of  California  in  the  following  sums,  respectively, 
to  wit:  I,  the  said  John  Shirley,  in  the  sum  of  one  hundred  thou- 
sand dollars;  I,  the  said  R,  A,  Swain,  in  the  sum  of  fifty  thousand 
dollars;  and  I,  the  said  Thomas  Davenport,  in  the  sum  of  eighteen 
thousand  dollars,  lawful  money  of  the  United  States  of  America,  lass. 
to  be  paid  to  the  said*  Stale  of  California,  for  the  payment  of 
Which  sums,  well  and  truly  to  be  made,  we,  and  each  of  us, 
respectively,  bind  ourselves,  oiir  and  each  of  ou  rheirs,  exec- 
utors, and  administrators,  jointly  and  severally  as  aforesaid, 
firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  third  day  of  May,  A.  D. 
1874. 

The  condition  of  the  above  obligation  is  such :  That  whereas, 
hy  an  order  of  the  Probate  Court  of  the  city  and  county  of  Sacra- 
mento, State  aforesaid,  duly  made  and  entered  on  the  second  day  of 
May,  A,  D,  1864,  the  above  bounden  Timothy  Markham  and  one 
Gordon  Bennett,  were  appointed  executors  of  the  last  will  and  testor 
ment  of  Paul  Clifford,  deceased,  and  letters  testamentary  were 
directed  to  he  issued  to  them  upon  executing  a  bond  according  to 
law,  in  said  sum  of  eighty-four  thousand  dollars,  being  security  as 
well  for  the  personal  property  of  the  estate  of  said  deceased  as  for 
the  annual  rents,  issues  and  profits  of  the  real  estate  of  said  deceased 
ill  his  charge  as  executor. 
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Now,  therefore,  if  the  said  Tmothy  Markham,  as  such  exectitor, 
19M.  ^^tt  faiihfuUy  execute  the  duties  of  the  trvM  according  to  law,  tlien 

this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
effect. 

1-^91.  Signed,  sealed,  and  delivered  in  the  presence  of  John  ffrovon, 

James  Johnson. 

Timoihy  Marl^iam.       [l.  b.] 

John  Shirley,  [l.  b.] 

i?.  A.  Swain,  [l.  b.] 

Thomojs  Davenport,      [l.  a.] 

State  of  California,  ) 

City  and  County  of  Sacramento,  |     * 

John  Shirley,  one  of  the  sureties  above  named,  being  duly 

sworn,  says  that  he  is  a  freeholder,  and  resident  within  the  State 

looT.  of  California,  and  that  he  is  worth  the  sum  of  one  hundred  thou  sand 

dollars,  over  and  above  his  debts  and  liabilities,  exclusive   of 

property  exempt  from  execution. 

Subscribed  and  sworn  to  before  me  this  third  day  of  Mcty^ 
A.  D.  1873.  John  Shirley, 

F.  J,  ThibauU,  Notary  Public, 

State  of  California,  )  ^ 

City  arid  County  of  Sacramento,  j     ' 

S,  A.  Swain,  one  of  the  surieties  above  named,  being  duly 

sworn,  says  that  he  is  a  /louseholder,  and  resident  within  the  State 

106T  of  California,  and  that  he  is  worth  the  sum  of  Jifty  thousand 

dollars,  over  and  above  his  debts  and  liabilities,  exclusive  of 

property  exempt  from  execution. 

Subscribed  and  sworn  to  before  me  this  fourth  day  of  May, 
A.  D.  1873.  B,  A.  Swain, 

A.  C.  Bidwell,  County  Clerk, 

State  of  California,  > 

City  and  County  of  Sacramento,)     ' 

Thomas  Davenport,  one  of  the  sureties  above  naiAed,  being 
duly  sworn,  says  that  he  is  a  householder  and  resident  within 
1057.  the  State  of  California,  and  that  he  is  worth  the  sum  of  eighteen 

thousand  dollars,  over  and  above  his  debts  tod  liabilities,  exclu- 
sive of  property  exempt  from  execution. 

Subscribed  and  sworn  to  before  me  this  third  day  of  M<^, 
A.  D.  1873.  Ihomas  Davenport. 

R.  C.  Clark,  Probate  Judge, 


APPENDIX.  Xli 

No.  37. 

[Bancroft's  Prikted  Blank,  No.  473.] 
Letters  Testamentary.  [4  i860.] 

In  the  Probate  Court  of  the  county  of  Sacramento,  State 

of  California, 

In  the  matter  of  the  Estate  of 


,„,, 


Paul  Clifford,    Deceased 

State  of  California,  \ 

County  of  Sacramento, )     * 

The  last  will  of  Paul  Clifford,  deceased,  a  copy  of  which  is 
hereunto  annexed,  having  been  proved  and  recorded  in  the 
Probate  Court  of  the  county  of  Sacramento,  Timothy  Mark- 
ham,  who  is  named  therein,  is  hereby  appointed  executor. 

"Witness,  A.  G,  Bidwell,  Clerk  of  the  Probate  Court  of  the 
cUy  and  county  of  Sacramento,  with  the  seal  of  the  Court 
affixed,  the  fourth  day  of  May,  A.  D.  1873. 

By  order  of  the  Court: 

J.  C,  Bidwell,  Clerk. 

By  John  Smith,  Deputy  Clerk. 
[Seal  of  Probate  Court.] 

State  of  California,     \ 
CUy  and  County  of  Sacramento, )     ' 

I  do  solemnly  swear  that  I  will  support  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  State  of  California, 
and  that  I  will  faithfully  perform,  according  to  law,  the  duties 

\9SfT 

of  executor  of  the  last  will  and  testament  of  Paul  Clifford, 
deceased.  Timothy  Marhham, 

Subscribed  and  sworn  to  before  me,  this  fourth  day  of  May, 
A.  D.  1873.  John  Smith, 

Deputy  County  Clerk. 

Noix.— Same  form  of  letten  to  be  lasued  to  the  other  executors. 
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No.  38. 

Petition  to  Establish  a  Lost  or  Destroyed  Will.    [$  1338.] 

To  the  Honorable,  the  Probate  Court  of  the  county  of  San 
Joaquin,  State  of  California: 

The  petition  of  William  Thorp  respectfully  showeth — 

That  James  Anderson,  then  a  resident^  of  this  county,  died 
on  the  eighth  day  of  June  last,  leaving  estate  in  this  and  other 
counties  of  this  State. 

[Here  describe  the  character  and  probable  value  of  ike  estate,  and 
the  names,  ages  and  residence  of  (he  heirs  and  devisees,  if  knowrv. 
§§  1300,  1307.] 

That  letters  of  administration  upon  his  estate  were  granted 
to  the  public  administrator  of  this  county  by  this  court,  on  the 
second  day  of  July,  1871. 

1399. '  That  said  deceased  made  a  will  which  was  in  existence  at  the 

time  of  his  death,  [or,  **  was  fraudulently  destroyed  in  his  life- 
time," as  the  case  may  be]  wherein  your  petitioner  was  named 
executor,  which  has  been  lost  [  or  "  destroyed,"  as  the  case  may 

1338.  be,  stating  the  mode  or  cause]  as  appears  by  the  affidavit  of  Sarah 

Anderson  annexed  hereto  and  made  a  part  of  this  petition,  and 
that  the  provisions  of  said  will  can  be  clearly  and  distinctly 
proved  by  Sarah  Anderson  and  James  Chase,  two  creditable 
vritnesses  residing  in  this  county. 

1341.  Your  petitioner  would  further  state,  that  said  public  admin- 

istrator has  made  an  application  to  this  Court  for  the  sale  of 
certain  real  estate,  which,  under  the  terms  of  said  will  has  been 
devised  to  the  family  of  deceased,  and  there  is  sufficient  other 
real  estate  belonging  to  said  estate  to  pay  the  debts  of  deceased 
and  all  expenses  of  administration,  without  resorting  to  the 
property  so  devised. 

laos.  Wherefore  your  petitioner  prays  that  a  day  may  be  appointed 

1389.  for  hearing  this  application,  and  that  due  notice  thereof  may 

be  given  by  publication,  and  also  served  according  to  law;  that 
upon  said  hearing  this  Court  shall  proceed  to  take  proof  of  the 
execution  and  validity  of  the  said  will,  and  to  establish  the 

1340,  same,  and  that  upon  the  same  being  established,  the  proper 
certificate  of  these  provisions  thereof  under  the  hancL  and  seal 
of  this  Court  may  be  made  and  recorded,  and  that  your  peti- 
tioner may  be  appointed  executor  of  said  will,  and  that  letters 
testamentary  thereon  may  be  issued  to  him,  that  in  the  mean- 

1341.  time  the  said  administrator  may  be  restrained  from  proceeding 
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with  the  Bale  of  said  real  estate,  or  from  any  other  acts  which 
would  be  iDJurious  to  the  legatees  or  devisees  claiming  under 
the  said  lost  [or  destroyed]  will. 

And  your  petitioner,  as  in  duty  bound,  etc.  * 

William  Thobp,  Petitioner. 

State  of  California,  ) 

County  of  San  Joaquin,  j 

[Verification,  §446.] 


No.  39. 
[Bancboft's  Printed  Blank,  No.   875.] 

In  the  Probate  Court  of  the  city  /ind  county  of  San  Francisco^ 
State  of  California. 

In  the  matter  of  the  Estate  of )  Petition  for  Letters  of  Admin- 
Thomas  Jones,  Deceased,     j  istration.     [§1371.] 

To  the  Hon.  if.  H.  Myrick,  Judge  of  the  Probate  Court  of  the 
city  and  county  of  San  Francisco,  State  of  California: 
The  petition  of  Mary  Jones  of  said  cUy  and  county  respect- 
fully shpws: 
That  Thomas  Jones  died  on  or  about  the  seventeenth  day  of 

May,  A.  D.  1871,  in  the  cUy  and  county  of  San  Franciaco,  State  1394. 

of  California, 

That  said  deceased  at  the  time  of  his  death  was  a  resident  of 

the  said  city  and  county  of  San  Francisco,  State  of  California. 
That  said  deceased  left  estate  in  the  said  city  and  county  of 

San  Francisco,  State  of  California,  consisting  of  real  and  personal 

property. 

That  the  value  and  character  of  said  property  are  as  follows, 

to  ^t:  [Here  give  a  description,  condition  and  value  of  the  prop-  i^o. 

erty.] 

All  of  the  above  property  was  acquired  by  said  deceased  after  his 
marriage  to  your  petitioner,  and  is  therefore  common  property,         i**  (°-  °> 

That  the  estate  and  effects  for  or  in  respect  of  which  letters 
of  administration  are  hereby  applied  for  do  not  exceed  the  value 
of  fourteen  thousand  one  hundred  and  thirty-seven  dollars. 

That  the  next  of  kin  of  said  deceased,  and  whom  your  peti- 
tioner is  advised  and  believes  and  therefore  alleges  to  be  the 
heirs  at  law  of  said  deceased  are  your,  petUioner  aged  forty  years,  1371, 
residing  at  said  cUy  and  county  as  aforesaid,  and  James  Jones, 
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iw.  aged  twenty-three  years,  residing  at  the  city  of  Sacramento;  WiUiam 

Jones,  aged  eighteen  years;  Charlotte  Jones,  aged  8iaete:n  years;  and 
JEmma  Jones,  aged  fourteen  yec^rs,  residing  wUh  your  petitioner  ai 
said  city  arid  county  of  San  Francisco^  the  children  of  said  deceased 
and  of  your  petitioner. 

That  due  search  and  inquiry  have  been  made  to  ascertain  if 
said  deceased  left  any  will  and  testament,  but  none  has  been 
found,  and  according  to  the  best  knowledge,  information  and 
belief  of  your  petitioner,  said  deceased  died  intestate. 

That  your  petitioner  is  the  surviving  wife  of  said  deceased, 
and  therefore,  fU9  your  petitioner  is  advised  and  believes  is  en- 
i9n*  titled  to  letters  of  administration  of  said  estate : 

Wherefore,  your  petitioner  prays  that  a  day  of  Court  may  be 
appointed  for  hearing  this  application,  that  due  notice  thereof 
be  given  by  the  Clerk  by  posting  notices  according  to  law,  and 
that  upon  said  hearing,  and  the  proofs  to  be  adduced,  letters  of 
administration  of  said  estate  may  be  issued  to  your  petitioner. 

And  your  petitioner  will  ever  pray,  eto. 

Dated  San  Francisco,  June  1, 1871. 

MaBY  JoNXSw 

NoTB.— Tt  Ifl  the  nsual  practice  to  hsTe  %n  order  directing  Clerk  to  give  notioe  on  BSing 
petition  for  letters,  aHhoagk  the  eectlun  1378  doee  not  aeem  to  require  It. 


1373. 


1365. 


No.  40. 


Request  for  the  Appointment  of  an  Administrator  in  the 
place  of  the  Person  Entitled.   [M 1365. 1379.] 

[Title  of  Estate  and  Court.] 

The  undersigned  respectfully  sho^s  to  this  Court — 
That  she  is  the  widow  (§  1365)  [or  state  that  the  applicant  is 
son,  daughter,  brother,  etc.,  or  as  the  fact  may  be],  and  as  such,  ifl 
entitled  to  administer  upon  the  estate  of  said  deceased. 

laM.  That  said  Robert  Baird  died  intestate  on  the  tenth  daj  of 

August,  1871,  being  then  a  resident  of  the  county  of  Santa 
Clara,  and  having  estate  therein  [or  state  according  to  the  circum^ 
stances,.    If  there  be  a  will,  and  the  executor  declines  to  serve,  ask 

j3j^  that  the  party  named  be  appointed  administraior  ioith  the  vnU 

annexed.] 

J371.  That  your  petitioner  does  not  desire  to  undertake  the  admm* 

istration  of  said  estate,  but  Charles  Haight,  a  resident  of  tbifl 
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county,  has  eonsented  to  serve  in  this  capacity,  and  his  petition 
for  letters  of  administration  are  presented  and  filed  herewith.  ^^^' 

Wherefore  your  petitioner  requests  that  the  said  Charles 
Eaight  may  be  appointed  in  her  stead,  as  administrator  of  the 
estate  of  Eobert  Baird,  deceased. 

August  20th,  1871.  Sarah  Baibd. 

NoTK.— Where  the  request  is  made  \)f  a  wldov  or  other  pemon  not  in  the  State,  let  It 
be  accompanied  by  affldayita  of  witneaaea  eatkbliahiug  her  identity.    [H  1379,  2013.] 


No.  41. 
[Bakoboft's  Printed  Blank,  No.  876.] 

Order  directing  Posting  of  Notices  of  Application  for  Let- 
ters of  Administration .  [  J 1373.  j 

[Title  of  Court  and  Estate.] 

On  reading  and  filing  the  petitioD  of  Mary  Jones,  praying  for 
letters  of  administration  of  the  estate  of  ThomoB  Jones,  de- 
ceased. 

It  is  ordered  that  ifondaj,  the  fifteenth  day  of  June,  A.  D.  rni. 
1871,  at  11  o'clock  A.  M.  of  that  day,  being  a  day  of  a  regular 
term,  to  wit:  of  the  June  term,  A.  D.  1871,  of  this  Court,  at 
the  court-room  thereof,  at  the  CUy  Hall  in  the  city  and  county  i^^ 
of  San  Francisco,  be  appointed  for  hearing  said  petition;  and 
that  the  Clerk  give  notice  thereof  by  causing  notices  to  be 
posted  up  according  to  law.  ^  ^^^' 

M.  H,  Myriph,  Probate  Judge. 

Date  June  1st,  1871. 

KeTS.~Order  will  do  no  harm  in  svch  caaea,  if  it  la  not  neceaaary  under  the  Ooda. 
CI  1S7&] 


No.  42. 
[Bakcboff's  Psinted  Blank,  No.  878.] 

Notice  for  Posting  of  Application  for  Letters  of  Admlnls^ 

tration-   [*1373.] 

[Title  of  Estate  and  Goart.! 

Notice  is  hereby  given  that  Mary  Jones  has  filed  with  the 
Clerk  of  this  Court  a  petition,  praying  for  letters  of  adminis-  ism 
tration  of  the  estate  of  Thomas  Junes,  deoeased^  and  that  Mon^ 


-A 
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No.  45. 
[BANGBorr'B  Pbikted  Blank,  No.  881.] 

Bill  of  Clerk's  Fees  Dne- 

Probate  Court  of  the  City  and  County  of  San  Francisco ^  State  of 
California. 

In  the  matter  of  the  Estate  of ) 
Thomas  Jo7iee,    Deceased.     ) 

Stuart  S.  Wright,  Attorney  tor  Administratrix. 
To  William  Harney y  Clerk  of  the  Probate  Court,  Dr. ,  June 
16,  1871. 
To  Clerk's  fees  due  in  above  entitled  estate,  $2.50. 
Received  payment  of  the  above,  this  sixleenOi  day  oi  Jun«, 
1871.  Waiiam  Harney,  Clerk. 

By  A,  J.  Jeghers,  Deputy  Clerk. 


No.  46. 

[Bakoboft's  Pkinted  Blank,  No.  880.] 

Bond  of  Administrator.  [J1388.] 

Know  all  men  by  these  presents: 

That  we,  Mary  Jones ^  principal,  and  John  Smith  and  James 
Brown,  stureties,  are  held  and  firmly  bound  to  the  State  of 
California  in  the  sum  of  ten  thousand  seven  hundred  dollars, 
lawful  money  of  the  United  States  of  America,  to  be  paid  to 
the  said  State  of  California,  for  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  our  and  each  of  our  heirs^ 
executors  and  administrators,  jointly  and  severally,  filrmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this  sixteenth  day  of  June, 
A.  D.  1871. 

The  condition  of  the  above  obligation  is  such :  that  whereas, 
by  an  order  of  the*Probate  Court  of  the  dty  and  county  of  San 
Francisco,  State  aforesaid,  duly  made  and  entered  on  the  fif- 
teenth day  of  June,  A.  D.  1871,  the  above  bounden  Mary  Jones, 
yras  appointed  administratrix  of  the  estate  of  [or  executrix  of  the 
last  will  and  testament  of]  Thomas  Jones,  deceased,  and  letters  of 
adminiistralion  were  directed  to  be  issued  to  her  upon  her  exe« 
outing  a  bond  according  to  law,  in  said  sum  of  ten  thousand 
seven  hundred  dollars. 
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Now,  therefore,  if  the  said  Mary  Jones,  as  such  administrator 
[or  executrix]  shall  faithfully  execute  the  duties  of  the  trust  *^^' 
according  to  law,  then  this  obligation  to  "be  void;  otherwise  to  i^oo. 
remain  in  full  force  and  effect. 

Signed,  sealed  and  delivered  in  the  presence  of  John  Doe. 

Mary  Jones,  [l.  s.] 
John  Smith,  [h.  s.] 
James  Brovm,  [l.  s.J 

State  of  California,  I  ««    ' 

City  and  County  of  San  Francisco,  ]     ' 

John  Smith  and  James  Brown,  the  sureties  named  in  the  above 
bond,  being  duly  sworn,  each  for  himself  says  that  he  is  a  house- 1057. 
holder  [or  freeholder],  and  resident  within  said  State,  and  is  worth 
the  said  sum  of  ten  thousand  seven  hundred  dollars  over  and  1398. 
above  all  his  debts  and  liabilities,  exclusive  of  property  exempt 
from  execution. 

Subscribed  and  sworn  to  before  me  this  eleventh  day  of  June, 

A.  D.  1871. 

John  Smith. 

James  Brovm. 


No.  47. 
Same  with  more  than  two  Sureties.  [JJ 1393, 1057.] 

Whereas,  by  an  order  of  the  Probate  Court  of  the  city  and 
cqunty  of  San  Francisco,  duly  made  and  entered  of  record  on 
the  eighteenth  day  of  September,  A.  D.  1871,  Charles  L.  Traube 
was  appointed  the  administrator  with  the  will  annexed  of  the 
estate  of  Louis  Traube,  deceased,  and  was  in  and  by  said  order 
directed  to  execute  a  bond  to'  the  State  of  California,  with  two  1390. 
or  more  sufficient  sureties,  in  the  sum  of  forty  thousand  dol- 
lars, before  receiving  letters  of  administration  and  entering 
upon  the  office  of  such  administrator. 

Now  therefore,  know  all  ipen-by  these  presents,  that  I,  the 
said  Charles  L.  Traube,  as  principal,  am  held  and  firmly  bound 
unto,  the  State  of  California  in  the  sum  of  forty  thousand  dol- 
lars, in  which  sum  I  am  also  jointly  bound  with  each  of  my 
sureties  hereinafter  named  respectively,  to  the  extent  with  each 
one  of  them  not  exceeding  the  amount  of  his  liability  herein, 
and  so  as  not  to  exceed  in  all  in  such  joint  liability  on  my  part 
the  said  sum  of  forty  thousand  dollars. 
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•And  we,  said  soretiea,  are  seyerallj  held,  and  bound,  and 
jointly  with  said  Charles  L.  Tranbe,  are  held  and  bound,  unto 
the  State  of  California,  as  follows:  John  Shirley,  in  the  sum 
of  thirty  thousand  dollars;  B.  A.  Swain,  in  the  sum  of  tweniy 
thousand  dollars;  Thomas  Davenport,  in  the  sum  of  ten  thou- 
129Z.  sand  dollars;  Herman  Grunebaum,  in  the  sum  of  ten  thousand 

dollars;  William  Steinhart,  in  the  sum  of  five  thousand  dollars, 
and  Edmond  Brooks,  in  the  sum  of  five  thousand  dollars;  for 
the  payment  of  which  sums,  we,  and  each  of  us,  respectively, 
bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally  as  aforesaid,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  thirtieth  day  of  Sep- 
tember, 1871. 

The  condition  of  this  obligation  is  such  that  if  the  said 
Charles  L.  ^raube,  as  such  administrator,  shall  faithfully  exe- 
cute the  duties  of  the  trust  according  to  law,  then  this  obliga- 
tion to  be  void;  else  to  remain  in  full  force  and  virtue. 

Signed  and  delivered  in  the  presence  of 

Charles  L.  Traube, 
John  Shirlet, 
B.  A.  Swain, 
H.  Gbunebauh, 
Wm.  Steinhabt, 
Edmond  Brooks, 
Thos.  Davenport. 

City  and  County  of  San  Francisco :  ss. 

John  Shirley,  being  duly  sworn,  says  that  he  is  a  freeholder 
and  resident  in  the  State  of  California,  and  that  he  is  worth 
the  sum  of  thirty  thousand  dollars  over  and  above  all  his  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution. 

John  SnmLEY. 

Sworn  before  me,  this  30th  day  of  September,  1871. 

M.  C.  Blake,  Judge  of  the  Probate  Court 

of  the  city  and  county  of  San  Francisco. 

City  and  County  of  San  Francisco :  «s. 

B.  A.  Swain  being  duly  sworn,  says  that  he  is  a  freeholder 
1803-  and  resident  in  the  State  of  California,  and  that  he  is  worth 

the  sum  of  twenty  thousand  dollars  over  and  above  all  his 
1067.  debts  and  liabilities,  exclusive  of  property  exempt  from  execu- 

tion. B.  A.  Swain. 


1998. 
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[l. 
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[l. 
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[l. 
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[l. 
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Sworn  before  me.  this  thirtieth  day  of  September,  1871. 
M.  C.  Blakb,  Judge  of  the  Probate  Court 

of  the  city  and  county  of  San  Francisco. 

City  and  County  of  San  Francisco:  s«. 

Thomas  Davenport  and  Herman  Grunebaum,  being  duly  ^^^ 
sworn,  each  for  himself,  says  that  he  is  a  freeholder  and  resident 
in  the  State  of  California,  and  that  he  is  worth  the  sum  of  ten 
thousand  dollars  over  and  above  all  his  debts  and  liabilities, 
exclusive  of  property  exempt  from  execution. 

Thos.  Davenport. 
H.  Grunebaum. 
Sworn  before  me,  this  thirtieth  day  of  September,  1871. 
M.  C.  Blake,  Judge  of  the  Probate  Court 

of  the  city  and  county  of  San  Francisco. 

City  and  County  of  San  Francisco :  88, 

William  Steinhart  and  Edmond  Brooks  being  duly  sworn,  ^,^^ 
each  for  himself,  says  that  he  is  a  freeholder  and  resident  in  the 
State  of  California,  and  that  he  is  worth  the  sum  of  five  thou- 
sand dollars,  over  and  above  all  his  debts  and  liabilities,  exclu- 
sive of  property  exempt  from  execu.ion.' 

Wm.  Steinhart. 
Edmond  Brooks. 
Sworn  before  me,  this  thirtieth  day  of  September,  1871. 
A.  Campbell,  Judge  of  the  Twelfth  District  Court 
of  the  city  and  county  of  San  Francisco. 


No.  48. 


Bond  of  Executor  or  Administrator  for  the  Annual  Rents, 
Issues  and  Profits.   W 1388, 1389,  I39u.] 

[Same  as  in  form  No.  46,  except  as  to  recital,  which  may  be 
expressed  as  follows :] 

Whereas,  by  an  order  of  the  Probate  Court  of  the  county  of 

,  duly  made  and  entered  on  the day  of 1871,  the 

above  bounden  A.  B.  was  appointed  administrator  of  the  estate 
of  C.  D.,  upon  giving  a  bond  to  cover  the  personal  estate  of 
said  deceased  in  the  sum  of  $10,000;  [and  whereas,  the  said  A. 
B.  has  duly  qualified  as  such  administrator,  and  has  received 
letters  of  administration  upon  said  estate]  and  whereas,  the 


lii  APPENDIX. 

1384.  said  A.  B.,  has  been  required  by  the  Judge  of  said  Court  to  giro 

ft  bond,  ^th  sufficient  surety,  in  the  sum  of  $5,000,  for  the 
annual  rents,  issues  and  profits  of  all  the  real  estate  in  his 

1390.  charge  as  such  administrator; 

Now,  therefore,  etc.,  [conclude  as  in  said  form  No.  46]. 


1389. 
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No-  49. 


Petition  of  Public  Administrator  for  letters  of  Admin- 
istration.   [W  1371,  1365,  1726  to  1743.] 

[Title  of  Estate  and  Court.] 

To  Hon.  M.  C.  Blake,  Judge  of  the  Probate  Court  of  the  city 
and  county  of  San  Francisco : 

13T1.  The  petition  of  the  undersigned,  public  administrator  [§  1365] 

of  said  city  and  county,  represents  that  Issac  Levick,  who  -was 
at  and  immediately  preceding  the  time  of  his  death  a  resident 
of  the  city  and  county  aforesaid,  departed  from  the  State  of 
California  for  the  city  of  New  York  and  State  of  New  York,  on 
the  twentieth  day  of  August,  A.  D.  1867 ;  that  said  Levick,  on 

or  about  the day  of  September,  1867,  left  the  port  of 

Aspinwall,  New  Grenada,  for  said  city  of  New  York,  on 
board  a  steamship  called  the  ''Central  America;"  that  said 
steamship  **  Central  America,"  on  said  voyage  from  Aspinwall, 
as  aforesaid,  did,  on  or  about  the  twelfth  day  of  September, 
A..  D.  1867,  founder  or  was  sunk  at  sea,  and  that  by  said  acci- 
dent to,  or  sinking  of  said  steamship,  the  said  Levick  perished 
by  drowning. 

1865.  He  further  says  that  said  deceased  died  intestate,  and  has 

left  within  the  State  of  California  no  heirs  or  relative  entitled 
by  law  to  apply  for  and  receive  letters  of  administration  on 
said  estate,  and  that  deceased  has  left  valuable  real  and  per- 
sonal property  situated  and  being  in  the  said  city  and  county 
of  San  Francisco. 

That  said  deceased  was  an  unmarried  man,  and  your  peti- 
tioner has  no  knowledge  of  any  heirs  of  said  deceased  in  this 
State  or  elsewhere. 

1371.  That  the  real  estate  aforesaid  is  worth  about  $15,000,  and  is 

producing  a  monthly  income  of  about  one  hundred  and  £fty 

1888.  dollars  per  month.     That  such  amount  of  monthly  income  as 

may  have  accumulated,  about  five  hundred  dollars,  is  the  only 
personal  property  of  the  estate  known  to  your  petitioner. 
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Wherefore,  your  petitioner  prays  that,  by  reason  of  the  above  ^3^ 
recited  facts,  and  the  law  in  such  case  made  and  provided,  let- 
ters of  administration  on  said  estate  may  be  issued  to  him.  i^^- 
And  he  will  ever  pray,  etc. 

BoBBBT  C.  BooEBS,  Pijiblic  Administrator. 

Sau  Francisco,  November  9th,  1867. 


No.  50. 
Petition  for  Letters  by  a  Creditor.   M 1371, 1365.] 

[Title  of  Estate  and  Court.] 

To  the  Honorable  the  Probate  Court  of  the  city  and  county  of 
San  Francisco: 

Your  petitioner,  Mortimer  Griggs,  respectfully  showeth  that  ^^^ 
Charles  Browne,  a  resident  of  the  said  county,  died  on  the 
twelfth  day  of  August,  1871,  intestate,  and  leaving  estate  in 
said  county  of  San  Francisco,  real  and  personal.  That  he  was 
a  single  man,  and  your  petitioner  does  not  know  who  are  his  mi. 
heirs,  if  there  be  any,  him  surviving.  That  his  property  con- 
sists of  real  estate  worth  about  $20,000,  and  yielding  rents, 
issues  and  profits  to  about  the  sum  of  five  hundred  dollars  per 
month.  That  his  personal  estate  consists  mostly  of  promissory 
notes  and  stock  in  incorporated  companies,  and  is  worth  about 
$5,000. 

That  your  petitioner  is  a  creditor  of  said  deceased;  that  said  i^^s. 
deceased  is  indebted  to  him  in  the  sum  of  $3,000  on  his  prom- 
issory note,  secured  by  mortgage  upon  certain  of  his  real  estate. 
That  your  petitioner,  so  far  as  he  has  been  able  to  ascertain  the 
same,  alleges  that  said  deceased  is  indebted  in  all  in  about  the 
sum  of    $5,000.     That  your  petitioner  is  the  principal  and^g^^ 
largest  creditor  of  said  estate,  and  he  therefore  prays  that  in 
default  of  any  application  by  relatives  of  the  deceased,  or  other 
person  better  entitled,  administration  of  said  estate  be  granted 
to  him.     To  which  end  your  petitioner  asks  that  all  proper 
notice  be  given  according  to  law,  and  that  a  day  of  hearing  be    to' 
fixed,  and  that  all  orders  and  proceedings  necessary  in  the 
premises  be  made  and  had  in  favor  of  this  application.    And 
your  petitioner  will  ever  pray,  etc. 

MORTIMEB  GBIOaS. 

City  and  County  of  San  Francisco,  September  2d,  1871. 
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No.  51. 
Order  of  Administration  to  a  Public  Administrator  after 

Opposition.    W  1374,  1375,  1726  to  1743.] 
[Title  of  Estate  and  Conrt.] 

And  now  this  thirty-first  day  of  May,  A.  D.  1868,  the  May 
term  of  the  Probate  Court  for  the  city  and  county  of  San 
Francisco,  holden  at  the  City  Hall  in  said  city  and  county,  on 
the  seventeenth  day  of  May,  in  the  year  aforesaid;  the  petition 
of  Robert  C.  Bogers,  public  administrator  of,  in  and  for  the 
city  and  county  of  San  Francisco,  aforesaid,  pi^aying  for  letters 
of  administration  on  the  estate  of  John  C.  Cabaniss,  late  of 
San  Francisco,  deceased,  to  be  issued  to  him,  and  the  written 
opposition  thereto  of  Moses  G.  Noble,  and  also  the  petition  of 
said  Noble,  praying  for  letters  of  administration  to  be  issued  to 

i»75.  himself  on  said  estate,  coming  on  to  be  heard  at  the  same  time; 

and  it  appearing  to  the  Court  that  due  proof  by  affidavit  on  file 
had  been  made,  that  notice  had  been  given  of  both  said  peti- 
tions according  to  law,  and  legal  proofs  having  been  made  of 
all  the  allegations  contained  in  said  petition  of  said  Bobert  C. 
Eogers,  public  administrator  as  aforesaid;  and  the  allegations 
and  proofs  of  the  opponent  and  petitioner  Noble,  having  been 
heard  and  fully  considered  by  the  Court  at  the  different  sessions 

1374.  of  said  Court,  held  for  the  hearing  thereof,  as  well  as  other 

matters. 

And  it  appearing  to  the  Court,  from  said  proofs  aud  the  testi- 
mony of  the  applicant,  that  the  said  John  C.  Cabaniss  died 

intestate,  in  the  city  and  counrty  of  San  Francisco,  on  the 

day  of  ^— ,  1868,  leaving  no  will;  that  he  was  a  resident  of 
said  city  and  county  at  the  time  of  his  death,  and  that  he  left 
estate,  real  and  personal,  in  this  and  other  counties  of  this 
State,  of  the  value  of  about  $50,000. 

It  is  therefore  ordered  and  decreed,  that  the  petition  of  said 
Moses  G.  Noble,  praying  for  letters  of  administration  on  the 
estate  of  said  John  C.  Cabaniss,  deceased,  be  denied,  and  the 
same  is  hereby  denied,  and  the  opposition  of  said  Noble  to  the 
petition  of  said  Eogers,  public  administrator,  as  aforesaid,  be 
and  the  same  is  hereby  overruled. 

And  it  is  hereby  further  ordered,  adjudged  and  decreed,  that 

^^^'  letters  of  administration  on  the  estate  of  John  C.  Cabaniss, 

deceased,  be  issued  to  the  petitioner,  Bobert  C.  Bogers,  public 
administrator  of  the  said  city  and  county  of  San  Francisco. 

M.  C.  Blake; 

_  Probate  Judge. 
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No.  52. 


Petition  for  Letters  de  bonis  non,  on  Death  of  former  Ad- 
ministrator-   [W  1426,  1353.] 

[Title  of  Estate  and  Court.  ]« 

To  the  Honorable  the  Probate  Court  of  the  city  and  county  of 
San  Francisco : 

The  petition  of  Patrick  McEntire,  of  said  city  and  county, 
respectfully  shows  that  James  McEntire,  late  of  said  city  and  *^^- 
county,  died  intestate  in  said  city  and  county,  on  the  twenty- 
fourth  day  of  September,  A.  D.  1867. 

That  said  deceased,  at  the  time  of  his  death,  was  possessed 
of  real  estate  in  said  city  and  county,  of  the  value  of  two  hun- 
dred and  fifty  dollars,  and  personal  property  of  the  value  of 
eight  hundred  and  twenty-five  dollars. 

That  said  deceased  left  as  heirs  to  his  estate,  a  mother,  Jane 
McEntire,  residing  in  Ireland,  in  the  Kingdom  of  Great  Britain, 
and  two  brothers,  in  this  State,  one  of  whom,  John  McEntire,  ^^^'  ^^'^'^ 
has  since  died,  leaving  no  widow  nor  children,  and  your  peti- 
tioner, who  is  the  only  surviving  brother,  and  left  no  other 
heirs. 

That  all  of  the  said  heirs  are  of  the  age  of  majority. 

That  said  John  McEntire,  by  his  petition,  filed  in  this  Court 

1718 

on  the  sixth  day  of  October,  1867,  applied  for  letters  of  ad- 
ministration to  himself  upon  said  estate.  That,  on  the  nine- 
teenth day  of  the  same  October,  upon  hearing  the  said  applica- 
tion, this  Court  ordered  that  letters  of  administration,  as  asked 
for  in  said  petition,  issue  to  the  said  John,  and  that  on  the 
eighteenth  day  of  December,  1867,  letters  of  administration 
upon  the  said  estate  were  duly  issued  to  the  said  John  McEn- 
tire; that  on  the  twenty-first  day  of  December,  appraisers  upon 
the  said  estate  were  duly  appointed  by  this  Court;  and  that  on 
the  same  day,  the  notice  to  creditors  of  said  estate  to  prove 
their  claims  was  ordered  to  be  published  in  the  '*  San  Francisco 
Herald,"  twice  a  week,  for  four  weeks;  that  on  the  twenty- 
eighth  day  of  January,  1868,  an  inventory  of  said  estate,  with 
the  appraisement  of  said  appraisers,  was  duly  filed  in  this 
Court,  showing  the  total  value  of  said  estate  to  be  ten  hundred 
and  seventy-five  dollars. 

And  your  petitioner  further  shows,  that  the  said  John  McEn- 
tire, administrator  as  aforesaid,  upon  the  said  estate,  died  on 
the  twenty-eighth  day  of  February,  last  past,  in  said  city  and 
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count  J,  leaving  said  estate  unadministered  upon,  except    as 
above  stated. 

Therefore,  your  petitioner  prajs  that  letters  of  administra- 
tion upon  the  estate  left  unadministered  of,  of  James  McEntire, 
deceased,  maj  be  granted  to  him  in  pursuance  of  the  statute  in 

such  case  made  ancT  provided. 

James  McEimBE. 

Dated,  San  Francisco,  March  9th,  1868. 


No.  53. 
Order  for  Letters  on  Same.   [$  1^26.] 

[Title  of  Estate  and  Conrt.] 

The  petition  of  Patrick  McEntire,  filed  in  this  Court  on  the 
ninth  day  of  March,  1868,  praying  for  letters  of  administration 
upon  the  estate  left  unadministered  of  said  deceased,  coming 

1376.  ou  regularly  to  be  heard  on  this  twenty-second  day  of  March, 

1858,  the  time  duly  appointed  for  the  hearing  of  the  applica- 
tion made  by  said  petition,  and  due  proof  having  been  made 

1718.  ^o  ^^^  satisfaction  of  this  Court  that  due  notice  of  this  appli- 

cation has  been  given  according  to  law,  and  no  person  interest- 
ed in  said  estate  appearing  to  contest  the  application  of  the 
said  petitioner,  the  Court  proceeded  to  hear  his  allegations  and 
proofs,  and  it  being  duly  proved  that  the  material  facts  set 
forth  in  said  petition  were  true,   and  especially  that    John 

J375  McEntire,  the  former  administrator  of  said  estate,  died  in  said 

city  and  county  on  the  twenty-eighth  day  of  February,  A.  D. 
1868,  leaving  said  estate  of  James  McEntire,  deceased,  unadmin- 
istered upon,  except  as  set  forth  in  said  petition. 

Now,  on  this  twenty-second  day  of  March,  1868,  it  is  hereby 
ordered  that  letters  of  administration  upon  the  estate  left  un- 
administered of  the  said  James  McEntire,  deceased,  issue  to 

1387-93.  the  said  Patrick  McEntire,  upon  his  taking  the  oath  prescribed 
by  law,  and  filing  a  bond  according  to  law  in  the  sum  of  two 
thousand  dollars.  T.  W.  E.^ 

Probate  Judge. 
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No.  54. 

Petition  for  Revocation  of  Letters  of  Administration  and 
Issuance  of  Letters  to  Petitioner.   M 1383, 1386.] 

[Title  of  Estate  and  Court.] 

To  ihe  Probate  Court  of  the  county  of  San  Diego: 

The  petition  of  Vicente  Cesefia  respectfully  showeth  that  he 
is  the  son  of  Domingo  Cesefia,  deceased.  ^^^ 

That  said  Domingo  Cesefia  died  in  this  county  on  the  third 
day  of  December,  1865,  intestate,  being  at  the  time  a  resident 
of  the  said  county  of  San  Diego,  State  of  California. 

That  administration  upon  the  estate  of  said  deceased  was,  by 

the  order  of  this  Court,  on  the  day  of  January,  1866, 

granted  to  A.  B.,  public  administr$ttor  of  this  county,  after  due 
proofs  made,  no  one  then  appearing  to  oppose  his  application 
for  said  administration. 

That  your  petitioner,  after  an  absence  of  one  year,  has  lately 
returned  to  this  county  and  State,  and  desires  that  the  admin- 
istration granted  as  aforesaid  to  said  public  administrator  may 
be  vacated  and  his  letters  revoked,  and  that  letters  of  adminis- 
tration may  be  issued  to  your  petitioner,  and  to  John  Phoenix, 
Esq.,  a  resident  of  this  county,  whom  your  petitioner  prays 
may  be  joined  with  him  in  the  administration  of  said  estate. 

That  your  petitioner  is  unable  now  to  give  any  statement  of 
the  value  and  character  of  the  property  of  said  deceased,  until 
an  account  and  showing  thereof  be  made  by  said  A.  B.,  admin- 
istrator. That  the  heirs  of  said  deceased  are  his  widow,  Maria 
Cesefia,  and  your  petitioner,  both  of  whom  are  over  the  age  of  (O.c.) 
majority. 

"Wherefore,  your  petitioner  prays  that  said  A.  B.  may  be  re- 
moved from  the  administration  of  .said  estate,  and  that  your 
petitioner  and  the  said  John  Phoenix  be  appointed  administra- 
tors thereof,  and  that  said  A.  B.  be  cited  to  render  a  full  account  ^^^* 
*  of  his  administration,  and  that  all  other  necessary  and  proper 
orders  be  issued  in  the  premises.  And  your  petitioner  will 
eVer  pray,  etc.  Vicente  Cesena. 

May  1st,  1869. 

I,  Maria  Cesefta,  widow  of  said  deceased,  unite  in  the  fore- 
going petition,  relinquishing  my  right  of  administration  in  favor 
of  my  son,  the  said  Vicente.  Maiua  Cesena. 

May  Ist,  1869. 
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I,  John  Phoenix,  editor  and  proprietor  of  the  "San  Dieg^o 
Herald,"  agree  to  accept  the  joint  administration  of  the  estate 
of  Domingo  Ceseiia,  deceased,  and  unite  with  said  Vicente  in 
his  above  petition.  John  Phoenix. 

May  Ist,  1869. 


No.  55. 
Order  for  Citation  and  Special  Term.   [$  1384.] 

[Title  of  Estate  and  Court.] 

On  reading  and  filing  the  petition  of  Vicente  Cesefia,  praying 
for  revocation  of  the  administration  heretofore  granted  herein 
to  the  public  administrator,  and  the  issuance  of  letters  of  ad- 
ministration to  him  and  to  John  Phcenix. 

It  is  hereby  ordered,  that  Monday,  the  fifteenth  day  of  May, 
1869,  be  appointed  a  special  term  for  the  hearing  of  said  peti- 
tion, and  that  a  citation  be  issued  by  the  Clerk  of  this  Court 
to  the  said  public  administrator,  to  appear  and  answer  said 
petition  on  the  said  fifteenth  day  of  May,  1869,  at  ten  o'clock 
in  the  forenoon,  and  that  the  clerk  post  the  usual  notices  of  this 
application  for  letters  of  administration  according  to  law. 

M.  N.,  Probate  Judge. 
May  1st,  1869. 

NoTB.— It  does  not  eeem  necessary  now  to  bftve  s  special  term  appointed,  as  eacli  t«rm 

of  the  Probate  Court  continues  to  the  commencement  of  the  next  term.    (Stat.  1871-3. 
page  182:) 


No.  56. 

Citation.    [M  1384,  1707  to  1710.] 
[1*1116  of  Estate  and  Court.] 

The  people  of  the  State  of  California  to  the  Sheriff  of  the 

county  of  San  Diego,  greeting: 

By  order  of  this  Court  you  are  hereby  required  to  cite  A.  B. , 
public  administrator  of  said  county,  to  appear  before  tliis  Court, 
at  the  Court  room  thereof,  at  the  Court  House  in  the  city  and 
county  of  San  Diego,  at  a  special  term  of  the  Court,  to  be  held 
on  Monday,  the  fifteenth  day  of  May,  1869,  at  ten  o'clock  in 
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the  forenoon  of  that  day,  then  and  there  to  answer  the  petition 
of  Vicente  Cesefta,  this  daj  filed  herein,  asking  for  the  revoca- 
tion of  the  letters  of  administration  granted  to  said  public 
administrator  upon  this  estate,  and  the  issuing  of  letters  of 
administration  to  said  petitioner  and  John  PhcBnix,  and  make 
due  return  of  this  writ.     [§§  1710, 1711.] 

Witness,  the  Honorable  D.  C,  Judge  of  our  Probate  Court, 
in  and  for  the  county  of  San  Diego,  with  the  seal  of  said  Court 
affixed,  this  first  day  of  May,  1869. 

Attest:  E.F.,  Clerk, 

[Seal  of  the  Probate  Conrt.] 


No.  57. 


Order  Revoking  Letters  of  Public  Adnainistrator  and 
Q-ranting  Letters  to  the  Applicant*    Li  1385.] 

[Title  of  Estate  and  Court.] 

Application  having  been  duly  made  to  this  Court  to  remove 
A.  B.,  the  public  administrator  of  this  county,  from  the  admin- 
istration of  this  estate,  and  to  grant  administration  to  Vicente  ^^^ 
Cesefia,  the  son  of  said  deceased,  and  to  John  Phoenix,  as  co- 
administrator with  said  Vicente  Cesefta,  by  petition  of  said 
Vicente  Cesefta,  duly  filed  herein,  and  in  which  petition  Maria 
Cesefta,  the  widow  of  deceased,  and  said  John  Phoenix  join. 

Now,  at  this  day,  to  wit,  the  fifteenth  day  of  May,  1869,  at 
ten  o'clock,  A.  M.,  which  has  been  appointed  by  this  Court  a 
special  term  for  that  purpose,  the  said  application  coming  on  to 
be  heard,  and  the  citation  issued  under  the  order  of  this  Court 
to  said  administrator  being  returned  and  filed  with  due  proof  ^^^' 
of  legal  service,  and  the  proceedings  being  in  due  fonn,  and  isrs. 
the  parties  appearing,  the  Court  proceeds  to  hear  the  proofs 
and  allegations  of  the  parties,  and  it  duly  appearing  to  the  Court 
therefrom  that  the  matters  alleged  in  said  petition  are  true,  and  laes. 
that  the  said  Vicente  Cesefia  and  John  Phoenix  are  competent  ^^^o, 
to  act  as  administrators,  and  the  right  of  said  applicant  being 
established. 

It  is  hereby  ordered  that  the  letters  heretofore  granted  to 
said  A.  B.,  public  administrator,  be,  and  the  same  are  hei^eby 
revoked,  and  that  letters  of  administration  be  granted  to  baid 
Vicente  Cesefta  and  John  Phoenix,  upon  their  taking  the  oath 
required'  by  law,  and  filing  separate  [§  1391]  bonds  with  suffi« 


1888. 


1389. 
1423. 

1390. 


14M 


1387. 
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cient  sureties  to  be  approved  by  the  Court,  in  the  sum  of  five 
thousand  dollars  each. 

And  it  is  further  ordered  that  said  A.  B.  render  an  account 
of  his  administration  to  this  Court  within  ten  days,  and  that  he 
deliver  over  to  said  Domingo  Cesefia  and  John  Phoenix  as  such 
administrators,  all  the  property  of  said  estate  in  his  hands  or 
under  his  control.  D.  C,  County  Judge, 

Dated,  etc.  and  ex-officio  Probate  Judge. 


No.  58. 
[BiLNGBOFT's  Pbdtted  Blank,  No.  53.] 

Letters  of  Administration.  [$1362.] 

[Title  of  Estate  and  Court.] 

State  of  California^  ) 

City  and  County  of  San  Francisco.  J      ' 

Mary  Jones  is  hereby  appointed  administratno;  of  the  estate 
of  Thomas  Jones,  deceased. 

Witness,  William  Harney,  Clerk  of  the  Probate  Court  of  the 
cUy  and  county  of  San  Irancisco,  with  the  seal  of  the  Court 
affixed,  the  sixteenth  day  of  June,  A.  D.  1871. 

By  order  of  the  Court:         WiUiam  Harney,  Clerk. 

By  A.  J.  Jeghers,  Deputy  Clerk. 

State  of  California,  \ 

CUy  and  County  of  San  Francisco, )     ' 

I  do  solemnly  swear  that  I  will  support  the  Constitution  of 
the  United  States  and  the  Constitution  of  the  State  of  CaU- 
fomia,  and  that  I  will  faithfully  perform,  according  to  law,  the 
duties  of  administratrio;  of  the  estate  of  Thomas  Jones,  de- 
ceased. Mary  Jones, 

Subscribed  and  sworn  to  before  me  this  sixteenth  day  of  June, 
A.  D.  1871. 

A,  J.  Jeghers,  Deputy  County  Clerk. 
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No.  59. 

Petition  for  Further  Security  where  Sureties  of  Adminis- 
trator are  Insufficient.   W 1397, 1406.] 

[Title  of  Estate  and  Court.  1 

• 

To  the  Hon.  T.  W.  Freelon,  Probate  Judge  of  the  city  and 
county  of  San  Francisco:  ^*^' 

The  petition  of  Robert  Jones  respectfully  showeth — 

That  James  McCull  and  Simon  Brown,  the  sureties  upon  the 

1397 

administrator's  bond  of  William  Dais,  the  administrator  [or 
executor,  as  the  case  mUy  he]  herein  are  insolvent,  as  appears  by 
their  petitions  in  insolvency,  respectively  filed  in  the  District 
Court  of  this  district  [or  "  are  becoming  insolvent/'  state  the 
facts y  or  other  caiLse,  as  set  forth  in  section  1397],  and  that  said  bond 
is  insufficient.  That  your  petitioner  is  interested  in  said  estate, 
being  a  creditor  thereof.  Your  petitioner  would  also  repre- 
sent that  said  administrator  is  wasting  the  property  of  said 
estate,  as  is  shown  by  the  affidavit  of  A.  B.,  hereunto  annexed 
and  made  a  part  of  this  petition. 

Wherefore  your  petitioner  prays  that  a  citation  may  issue  to 
said  administrator,  requiring  him  to  appear  and  show  cause  why 
he  should  not  give  further  security,  and  that  in  the  mean  time 
his  powers  as  such  administrator  be  suspended.  [§§  1401, 
1436  to  1440.  J  RoBEBT  Jones. 

[Verification,  ^446.] 


No.  60. 
Order  for  Citation  cm  the  Above.  .  [4 1398.] . 

[Title  of  Estate  and  Court.] 

Application  having  been  made  to  me  for  the  requirement  of 
further  security  from  W.  D.,  the  administrator  of  this  estate 
[or,  §  1402,  ixrUhout  applicaiiony  "it  coming  to  my  knowledge," 
etc.],  on  the  allegation  that  the  sureties  upon  his  bond  have 
become  insolvent,  and  being  satisfied  that  the  matter  requires 
investigation:  It  is  hereby  ordered  that  a  citation  issue  to  said 
administrator,  requiring  him  to  appear  before  me,  at  my  cbam* 
bers,  on  the  tenth  day  of  May,  1873,  at  ten  o'clock  A.  M.,  to  ^^^' 
show  cause  why  he  should  not  give  further  security.  And  it 
being  alleged  on  the  oath  of  A.  B.,  whose  affidavit  is  annexed 
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to  Eaid  petitioD,  that  tbe  eaid  adminiBtrator  ia  wasting  the  prop- 
erty of  Baid  estate:  It  is  ordered  that  the  powers  of  said 
administrator  be  suspended  until  the  matter  can  be  beard  and 
determined.  T.  Vf.  Freelon,  County  Judge, 

and  ex-ofGcio  Probate  Judge. 
Dated,  May  6th,  1873. 

NoTB.— Fot  oltaUoD  aea  Buidofl'i  printed  bluki,  Na.  831. 


Order  on  the  foregoing  Appllcfttion  that  new  Security  be 
Given,   [jjisas.  itw.] 
[Title  of  Estate  and  Coort.] 

The  citation  ordered  herein,  on  the  fifth  day  of  ^lar,  1873, 
having  been  duly  served  and  returned,  and  the  Baid  A\illiam 
Dais,  administrator, etc.,  and  tbe  said  petitioner,  Bobert  Jones, 
having  this  day  appeared  before  me,  at  the  time  and  place 
named  in  said  citation,  and  the  proofs  and  allegations  of  the 
parties  being  beard,  and  it  being  shown  to  me  that  one  of  the 
sureties  of  said  admimstrator,  the  said  Simon  Brown,  is  solv- 
ent and  amply  sufficient;  and  it  appearing  satisfactorily  to  me 
that  the  said  James  McCuU,  the  other  surety,  is  insolvent;  and 
it  further  appearing  that  said  administrator  is  not  wasting,  nor 
has  he  been  wasting  the  property  of  said  estate;  the  order  of 
the  fifth  of  May,  instant,  suspending  the  powers  of  said  ad- 
ministrator, is  hereby  vacated,  and  he  is  fully  restored  to  tlie 
exercise  of  eaid  powers,  and  it  is  hereby  ordered  that  tbe  said 
administrator  give  further  security,  in  the  sum  specified  in  the 
bond  already  given,  in  the  place  of  the  said  James  Mi-Cull,  to 
be  approved  by  me,  within  five  days  [or,  that  the  said  admin- 
istrator file  a  new  bond,  in  the  form  prescribed  by  law,  in  the 
sum  of  twelve  thousand  dollars,  with  sureties  approved  by  me 
within  five  days],  or  that  his  letters  of  administration  be  revoked. 
M.  H.  M^BicE,  Probate  Judge. 

May  lOtb,  1873. 
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No.  62. 
Order  Revoking  Letters  in  the  same  matter.   [$  1400.] 

[Title  of  Estate  and  Court.] 

Order  haying  heen  made  herein  by  me,  on  the  tenth  day  of 
May,  1873,  that  William  Dais,  the  administrator  herein,  give 
further  security  upon  his  bond  as  administrator  in  the  place  of 
James  McCull,  within  five  days  from  that  date,  and  no  further 
security  having  been  given,  and  the  five  days  having  elapsed,  it 
is  hereby  ordered  that  the  letters  of  administration  of  said 
William  Deub  be,  and  they  are  hereby  revoked,  and  his  au- 
thority thereon  terminated. 

And  it  is  further  ordered,  etc.,  [conclude  as  in  form  No,  57], 

M.  H.  Myrick,  Probate  Judge. 

May  16th,  1873. 


No.  63. 
^Application  of  Surety  to  be  Released-   Li  1403.] 

[Title  of  Estate  and  Court.] 

Tour  petitioner,  Henry  Jones,  respectfully  shows  to  this 
Court — 

That  he  is  one  of  the  sureties  on  the  bond  given  by  A.  B.,  the 
administrator  herein,  on  qualifying  as  such  administrator  on  ^*^' 
ihe  tenth  day  of  June,  1871,  and  which  bond  was  duly  filed  in 
this  Court  on  that  day. 

That  your  petitioner  desires  to  be  released  from  all  responsi- 
bility on  account  of  the  future  acts  of  said  administrator.  ^*^' 

Wherefore  he  prays  that  said  A.  B.  may  be  cited  to  appear 
and  give  other  security,  and  that  your  petitioner  may  be  re-  ^''^^ 
leased  from  further  liability,  or  have  such  other  relief  in  the 
premises  as  may  be  proper.  Henbt  Jones. 

September  4th  1871. 
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No.  64. 
Order  of  Publication  to  Beleaae  Surety.   [J  1403.] 

[Title  of  Estate  and  Court.] 

Application  haying  been  made  herein  bj  Henry  Jones,  one 
of  the  sureties  upon  the  bond  of  A.  B.,  the  administrator  of 
this  estate,  praying  to  be  released  from  responsibility  on  ao 
count  of  the  future  acts  of  said  administrator,  upon  which  a 
citation  was  duly  issued  in  accordance  with  the  order  of  this 
court,  to  said  administrator,  requiring  him  to  appear  at  a  time 
and  place  therein  specified,  and  to  give  other  security;  and  it 
appearing  that  after  due  diligence  and  inquiry  the  said  admin- 
istrator cannot  be  found:    It  is  ordered  that  a  copy  of  said 
citation  be  leffc  at  his  last  place  of  residence,  and  that  said  cita- 
tion be  published  for  three  months,  at  least  once  a  week,  in  the 
"  San  Francisco  Daily  Examiner,"  a  newspaper  printed  and 
published  in  the  city  and  county  of  San  Francisco,  in  lieu  of 
personal  service.     [Or,  conclude  with  the  foUovmig  order:] 

It  is  ordered,  that  Monday,  the  tenth  day  of  November,  A.  D. 

1871,  at  eleven  o'clock  A.  M.,  be  fixed  for  hearing  said  matter, 

and  that  a  new  citation  be  issued  for  that  day,  directed  to  said 

administrator,  and  that  the  same  be  served  by  leaving  a  copy 

thereof  at  his  last  place  of  residence  in  this  county,  within  two 

days,  and  that  said  citation  be  published  at  least  once  a  week, 

eight  weeks  previously  to  said  day,  in  the  "  San  Francisco  Daily 

Examiner,"  a  newspaper  printed  and  published  in  the  city  and 

county  of  San  Francisco. 

M.  C.  Blase,  Probate  Judge. 
September  5th,  1871. 


No.  65. 
Order  Releasing  Surety  on  his  Request.    CM  1^3  to  1406.] 

[Title  of  Estate  and  Court.] 

Helena  Wingate,  administratrix  of  said  estate,  having  been 
cited  to  appear  before  this  Court,  by  an  order  entered  on  the 
twenty-fourth  day  of  December  last,  and  she,  the  said  Helena 
Wingate,  as  admmistratrix,  having  this  day  appeared  in  obedi- 
ence to  sai  1  order,  and  filed  a  new  bond,  conditioned  for  the 
faithful  discharge  of  her  duties  as  administratrix  with  sufficient 
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surety,  which  said  bond  has  been  this  day  approved  by  me:  It 
is  hereby  ordered  that  the  said  Frank  T.  Maynard  be,  and  he 
is  hereby,  fully  discharged  from  all  future  liability  for  any  sub- 
sequent act,  default  or  misconduct  of  the  said  Helena  Wingate, 
as  administratrix  of  the  said  estate. 

T.  W,  Fbeelon,  Probate  Judge. 
Dated,  etc. 


Probate  Court 
City  and  County  of  San 
Francisco. 


No.  66. 
Order  on  Application  of  Surety  that  New  Bond  be  Q-iven- 

lii  1403  to  1405.] 

In  the  Matter  of  the  Estate  of  J. 
Willard  Barker,  deceased,  on 
the  application  of  Henry  Pierce 
to  be  discharged  from  liability 
on  the  bond  of  James  Thomp- 
son, executor. 

This  day,  came  on  to  be  heard  the  application  of  Henry 
Pierce,  one  of  the  sureties  on  the  bond  of  James  Thompson, 
as  executor  of  J.  Willard  Barker,  deceased,  to  be  released  from 
all  liability  on  said  bond  for  any  future  act,  default,  or  miscon- 
duct of  said  executor,  and  it  being  shown  to  the  Court  that  a 
citation  has  been  issued  according  to  the  former  order  of  the 
Court,  requiring  the  said  Thompson  to  appear  on  Monday,  the 
first  day  of  March,  1868,  at  eleven  o'clock  A.  M.,  and  give  new 
securities  to  the  satisfaction  of  the  Judge  on  his,  the  said 
Thompson's  bond,  as  executor  as  aforesaid,  and  that  said  cita- 
tion was  duly  served  on  said  Thompson  on  the  twelfth  day  of  14m. 
February,  1868,  the  said  Thompson  appearing  by  counsel,  the  um. 
hearing  thereof  has  been  regularly  continued  to  this  day  by 
consent.  It  is  now  ordered  that,  within  five  days  from  this 
date,  the  said  James  Thompson  do  give  new  sureties  on  his  said 
bond,  as  executor,  to  the  satisfaction  of  the  Judge;  and  that 
on  his  failure  so  to  do,  his  letters  testamentary  be  revoked;  and  ng^. 
it  is  further  ordered,  that  this  application  be  continued  to  Mon- 
day, the  twenty-second  day  of  March,  inst ,  for  the  further 
order  of  the  Court  herein. 

T.  W.  Fbeelon,  Probate  Judge. 
May  15th,  1868. 
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No.  67. 


Order  Revoking  Letters  for  failing  to  give  new  HoncL 

[$(  1403  to  U05.] 
[Title  of  Estate  and  Court.] 

James  Thompson,  executor  of  the  last  T?ill  and  testament  of 
J.  Willard  Barker,  deceased,  having  neglected  to  give  new 
1403.  sureties,  to  the  satisfaction  of  the  Judge,  on  his  bond  as  exec- 

utor, as  aforesaid,  within  the  time  prescribed  by  the  order  of 
this  Court  of  the  fifteenth  of  March,  inst.,  it  is  now  ordered 
that  the  letters  testamentary  on  the  estate  of  said  Barker,  de- 
ceased, heretofore  issued  to  said  Thompson  by  this  Court  be, 
**^^  and  the  same  are    hereby,  revoked.     [  Conclude  as  in  form 

No.  52.]  T.  W.  Freelon,  Probate  Judge. 

San  Francisco,  March  22d,  1871. 


No.  68. 
Petition  for  Special  Letters.   [*  i^ii.] 

[Title  of  Court  and  Estate.] 

To  the  Hon.  M.  C.  Blake,  Probate  Judge: 

Your  petitioner,  John  Grant,  respectfully  shows — 

That  Charles  Grant,  a  resident  of  this  county,  died  on  the 
third  day  of  May,  1871,  leaving  estate  in  this  county. 

That  a  paper  document  has  been  filed  in  this  Court,  pur- 
porting to  be  the  genuine  will  of  said  deceased.  That  on 
account  of  opposition  made  thereto,  no  letters  testamentary,  or 
of  administration  of  any  kind,  have  been  issued  upon  said 
estate. 

That  the  property  of  said  estate  is  suffering  loss  and  damage 
from  the  want  of  an  administrator,  or  other  person  having  au- 
thority to  preserve  the  same. 

That  there  has  been  already  great  delay  in  granting  letters, 
and  the  said  opposition  is  still  made  to  said  will,  and  seems 
likely  to  be  still  greatly  protracted. 
2^j3^  That  your  petitioner  is  a  brother  of  deceased  [or  oihermse, 

as  the  case  may  be]. 

Wherefore,  he  prays  that  he  may  be  appointed  special  ad- 
ministrator  of  said  estate  of  Charles  Grant,  deceased. 

Dated,  etc.  John  Q^uirr. 


9m.m   ^    l^i 
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No.  69. 
Order  for  Special  Letters-   [}  1412.] 

[Title  of  Estate  and  Court.] 

It  duly  appearing  to  me  that  said  deceased  departed  this  life 
on  or  about  the  twenty-first  day  of  September,  A.  D.  1872,  in  j^j^ 
the  Eepublic  of  Nicaragua,  Central  America,  and  that  he  was 
at  the  time  of  his  death  a  resident  of  the  said  city  and  county  i709. 
of  San  Francisco,  leaving  property  and  estate  in  said  city  and 
county,  and  that  said  petitioner  is  the  widow  of  said  dceased, 
and  prays  general  letters  of  administration  on  said  estate,  and 
in  the  mean  time  special  administration  thereon;  and  it  likewise 
appearing  that  there  has  been  delay  in  taking  out  letters  of 
administration  on  said  estate,  and  that  until  such  general  let- 
ters be  granted,  said  Mary  Bowie  be  appointed  special  admin-  ^*^^' 
istratrix  of  said  estate,  with  full  power  and  authority  to  collect 
and  take   charge  of  the  estate  of  the  deceased,  in  whatever 
county  or  counties  the  same  may  be  found,  and  to  exercise  such  ^^^ 
other  powers  as  may  be  necessary  for  the  preservation  of  said 
estate,  and  that  letters  as  such  special  administratrix  shall  issue 
to  said  Marie  Bowie  on  giving  bond  in  the  sum  of  $7,000,  with 
sureties  to  the  satisfaction  of  the  undersigned  Probate  Judge.  ^^^^ 

M.  C.  Blake,  Probate  Judge. 

San  Francisco,  April  24th,  1873. 


No.  70- 
Special  Letter  of  Admimstration.   [« 1362, 1412.] 

State  of  California,  )      -^^  Probate  Court 

City  and  County  of  San  Francisco,  j 

Mary  Bowie  is  hereby,  in  accordance  vnth  the  order  of  the 
Probate  Judge,  appointed  special  administratrix  of  the  estate 
of  Hamilton  Bowie,  deceased,  until  general  letters  be  granted, 
with  full  power  and  authority  to  collect  and  take  charge  of  the 
estate  of  said  deceased,  in  whatever  county  or  counties  the  ui% 
same  may  be  found,  and  to  exercise  such  other  powers  and  per- 
form such  duties  as  may  be  necessary  for  the  preservation  of 
the  estate,  and  as  are  provided  by  law.  i««. 

Witness,  William  Harney,  Clerk  of  the  Probate  Court  of  the 


Iter. 
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city  and  county  of  San  Francisco,  with  the  seal  of  the  Court 

affixed,  this  twentj-fourtb  day  of  April,  A.D.  1873. 

By  order  of  the  Court: 

WxLLUM  Harvet,  Clerk. 

By  A.  J.  Jeohebs,  Deputy  Clerk. 
[Seal  of  Probate  Court.] 

State  of  California,  City  and  County  of  San  Francisco:  39. 

I  do  solemnly  swear  that  I  will  support  the  Constitution  of 
the  United  States  and  the  Constitution  of  the  State  of  Oali- 
fomia;  that  I  will  faithfully  discharge  the  duties  of  special 
administratrix  of  the  estate  of  Hamilton  Bowie,  deceased,  ac- 
cording to  law.  M.  Bowie. 

Subscribed  and  sworn  to  before  me  this  twenty-fourth  day  of 
April,  1873.  A.  J.  Jeobbbs,  Deputy  Clerk. 


No.  71. 

Resignation  of  Executor.   CJ  1^7.] 

[Title  of  Estate  and  Goort.] 
To  the  Hon.  John  H.  Moore,  Judge  of  the  Probate  Court  of 
the  county  of  Santa  Clara: 

I,  James  Stokes,  at  present  one  of  the  executors  of  the  last  will 
and-  testament  of  Francisco  Blanco,  .deceased,  duly  appointed 
and  qualified  as  such  under  the  order  of  this  Court  on  the  tenth 
day  of  December,  A.  D.  1865,  do  hereby  resign  my  said  ap- 
1437.  pointment  as  such  executor,  and  pray  to  be  duly  discharged 

upon  the  settlement  of  my  account,  which  is  herewith  filed. 
Dated,  San  Jose,  June  3d,  1868. 

James  Stokes. 

One  of  the  executors  of  the  last  will 
and  testament  of  Francis  Blanco. 


No.  72. 
Order  of  Disoharge  of  Adtnimstrator  on  BesignatioB. 

f«U27.] 
[Title  of  Estate  and  Conrt.] 

J.  Whitney,  Jr.,  administrator  of  the  estate  left  unadmift' 
istered  of  James  Blair,  deceased,  having  heretofore  filed  his 
resignation  as  such  administrator,  praying  to  be  discharged 
from  the  trust;  and  it  appealing  to  the  Court  that  the  said 
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administrator  has  duly  settled  his  accounts,  and  that  he  has 
delivered  up  the  property  of  the  estate  in  his  hands  to  William 
Norris,  in  accordance  with  the  former  order  of  this  Court  ap- 
pointing said  Norris  to  receive  said  property. 

It  is  hereby  ordered  and  decreed,  that  the  resignation  of  said 
administrator  be,  and  the  same  is  hereby  accepted,  and  he  is 
heteby  released  and  discharged  from  his  said  trust,  and  he  and 
his  sureties  are  hereby  released  and  discharged  from  farther 
liability,  and  his  letters  of  administration  are  vacated. 

M.  C.  Blakb,  Probate  Judge. 


No.  73. 

Order  for  Probate  of  a  Will  subsequently  found  after  Ad- 
ministration has  been  Granted,  and  for  Bevoca- 
tion  of  suoh  Administration.   M  1^23,  U24.] 


In  the  Matter  of  the  Estate  )  Probate  Court, 

of  >-  City  and  County  of  San  Francisco, 

J.  Caleb  Smith,  Deceased. )  State  of  California. 

ThQ  petition  of  Austin  E.  Smith,  heretofore  filed  in  the  above 
entitled  matter,  praying  for  the  admission  to  probate  of  a  docu- 
ment purporting  to  be  an  authenticated  copy  of  the  last  will 
and  testament  of  said  deceased,  and  to  be  appointed  executor 
of  the  said  estate,  and  that  letters  testamentary  thereon  be 
granted  to  said  petitioner  this  day  coming  on  regularly  to  be 
heard. 

On  reading  and  filing  due  proof  of  the  publication  of  the  isos. 
order  to  show  cause  why  the  prayer  of  the  said  petitioner  should  iao6. 
not  be  granted  as  aforesaid,  and  of  the  notice  of  the  present  1304. 
hearing  as  required  by  law ;  and  it  appearing  to  the  Court  that  ^^^^s, 
the  will  of  said  deceased  has  been  duly  proved  and  allowed  in 

the  Court  of ,  of  county,  in  ttie  State  of  Virginia,  the 

same  being  a  Court  of  competent  jurisdiction,  that  the  said  isas. 
testator  at  the  time  of  his  death  was  a  resident  of  the  city  and 
county  of  San  Francisco,  and  has  left  an  estate  in  this  city  and 
county,  and  that  said  will  has  been  executed  in  conformity  with 
the  laws  of  the  State  of  California,  and  B.  H.  Lloyd,  Esq.,  the 
attorney  appointed  by  the  Court  to  represent  the  absent  heirs  i^^^ 
and  persons  interested  resident  out  of  this  city  and  county, 
being  present  and  in  open  C'Ourt  consenting  thereto,  and  no 
one  appearing  to  oppose: 

It  is  now,  this  fifteenth  day  of  March,  1873,  ordered,  ad- 
judged and  decreed,  that  the  said  will  be  allowed  as  the  will  of 


U2i. 
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1423.  said  deceased,  and  that  said  authenticated  copy  be  admitted  to 

probate  and  recorded  as  the  last  will  and  testament  of  J.  Caleb 
Smith,  deceased,  and  that  said  will  have  the  same  force  and 
effect  as  if  it  had  been  originally  proved  and  recorded  in  this 
Court;  it  is  further  ordered  that  the  said  Austin  E.  Smith  be, 
and  he  is  hereby  appointed  executor  of  said  will,  and  that  let^ 
ters  testamentary  upon  the  estate  of  said  deceased  left  unadmin- 
istered,  issue  to  said  executor,  upon  his  taking  the  oath  prescribed 
by  law,  and  giving  a  bond  conditioned  for  the  faithful  execution 
of  his  duties  as  such  executor,  in  the  sum  of  $12,000,  to  be 
approved  by  the  Judge  of  this  Court. 

And  it  is  further  ordered,  that  the  letters  of  administration 
heretofore  granted  to  the  said  Austin  E.  Smith  be,  and  the  same 
are  hereby  revoked,  and  that  said  Austin  E,  Smith  do  render 
an  account  of  his  administration,  as  aforesaid,  to  this  Court 
within  thirty  days  from  this  date. 

M.  H.  Mtbick,  Probate  Judge. 

San  Francisco,  March  15th,  1873. 


No.  74. 

•  [Banceoft's  Pbinted  Blank,  No.  883.] 

Order  Appointing  Appraisers.   [J  1442.] 

[Title  of  Estate  and  Court.] 
Letters  of  administration  having  been  issued  to  Mary  Jones, 
and  application  being  made  to  this  Court  for  the  appointment 
of  appraisers  to  appraise  the  estate  of  deceased; 
It  is  hereby  ordered  that  F,  Holmes,  E.  Bigelow  and  IT.  L. 
U77.  Crowelly  three  disinterested  persons,  competent  and  capable  to 

act,  be,  and  they  are  hereby,  appointed  such  appraisers. 

M.  H,  Myrick,  Probate  Judge. 
Dated,  June  16th,  1873. 


No.  75. 
[Bancroft's  PMNTia)  Blank,  No.  888.] 

Inventory  and  Appraisement  and  AflGldavits. 

Hi  14:44,  1449,  1585.] 
[Title  of  Estate  and  Court.  ] 

I,  William  Hdmey,  county  Clerk  of  the  city  and  county  of 
San  Francisco,  and  ex-officio  Clerk  of  the  Probate  Court  there- 
of, do  hereby  certify  that  F,  Holmes^  E.  Bigelow,  and  W,  L, 
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Crowell,  were  dulj  appointed  appraisers  of  the  estate  of  Thomas 
Jones,  deceased,  by  order  of  the  said  Probate  Court,  duly  en- 
tered and  recorded  on  the  sixteenth  day  of  June,  A.  D.  1873.        1444. 

Witness  my  hand  and  the  seal  of  said  Probate  Court,  this 
thirtieth  day  of  June^  1871.  1477. 

William  Harney y  Clerk. 

By  A.  J.  Jeghers,  Deputy  Clerk. 
[Seal  of  Court.] 

State  of  California,  ") 

City  and  County  of  San  Francisco, )     ' 

F,  Holmes,  E.  Bigelow,  and  W,  L.  Crowell,  duly  appointed 
appraisers  of  the  estate  of  Thomas  Jones,  deceased,  being  duly 
sworn,  each  for  himself  says,  that  he  will  truly,  honestly,  and 
impartially  appraise  the  property  of  said  estate  which  shall  be  ^^ 
exhibited  to  him,  according  to  the  best  of  his  knowledge  and 
ability.  F,  Holmes, 

E.  Bigelow. 
W,  L.  Crowell. 

Subscribed  and  sworn  to  before  me,  this  thirtieth  day  of  June, 
A.  D.  1873.  A.  J.  Jeghers,  Deputy  County  Clerk. 


State  of  California,  ^^ 

00. 


Mary  Jones,  the  administratrix  of  the  estate  of  Thomas  Jones, 

deceased,  being  duly  sworn,  says,  that  the  annexed  inventory 

contains  a  true  statement  of  all  the  estate  of  the  said  deceased 

which  has  come  to  the  knowledge  and  possession  of  said  admin-  ^^^ 

istrairix,  and  particularly  of  all  money  belonging  to  the  said 

deceased,  and  of  all  just  claims  of  the  said  deceased  against 

the  said  administratrix.  Mary  Jones. 

Subscribed  and  sworn  to  before  me,  this  first  day  of  July, 
A.  D.  1873. 

P.  B.  Cornwall,  Notary  Public. 
[Notarial  Seal.] 

Estate  of  Thomas  Jones,  deceased,  to  F.  Holmes,  E.  Bigelow 
and  W.  L.  Crowell,  appraisers,  debtor. 

To  compensation  for  services  in  appraising  said  estate,  items 
as  follows:  1444, 

Two  days  services  at  five  dollars  per  day  each,        -  $30.00 

Necessary  disbursements,  as  follows: 
Fare  to  lot  No.  690  and  return,     -  -  -  -  .50 

$30.50 


M. 
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State  of  California,  ) 

CiJty  and  County  of  San  FranciKO, )     ' 

F.  Holmes,  E.  BigeUno  and  W.  L,  Crowell,  the  appraisers  above' 
named,  being  duly  sworn,  each  for  himself  says,  that  the  fore- 
going bill  of  items  is  correct  and  just,  and  that  the  services 

have  been  duly  rendered  as  therein  set  forth. 

F.  Holmes. 

K  Bigelow. 

W.  L.  Cnmoell. 

Subscribed  and  sworn  to  before  me,  this  Ihird  day  of  July, 

A.  D.  1873. 

A.  J.  Jeghers^  Deputy  County  Clerk. 


No.  76. 

[Bancboft's  Feinted  Blank,  No.  888.] 

Inventory  and  Appraisement.   M 1443, 1445, 1446.] 

[Title  of  Estate  and  Court.] 
Moneys  belonging  to  the  said  deceased,  which  have 
come  into  the  hands  of  the  administratrix,         -  $    50.00 

BEAL  ESTATE. 

A  certain  lot,  piece  or  parcel  of  land,  siiuate,  lying  and 
being  in  the  city  and  county  of  San  Francisco,  State  of 
California,  and  hounded  and  particularly  described  as 
follows,  to  vnt: 

Commencing  at  the  northeast  comer  of  Washington  and 
Mason  streets,  running  thence  easterly  along  the  northerly 
line  of  Washington  street,  twenty  (20)  feet;  thence  at  right 
45.  angles  northerly,  eighty  (80)  feet;  thence  at  right  angles 

westerly,  twenty  (20) /(?<?<,  to  the  easterly  line  of  Mason 
street;  ''and  (hence  southerly  along  said  easterly  line  of 
Mason  street,  eighty  (80)  feet,  to  the  point  of  commence- 
ment. And  the  improvements  thereon  appraised  at  the 
sum  q/;  -----  -        8,000.00 


Amount  carried  forward,  -  -        $3,050.00 

Amount  brought  forward,  -  -  -    $3,050.00 

A  certain  other  lot,  piece  or  parcel  of  land,  situate,  lying 
and  being  in  said  city  and  county,  and  known  on  the  offi- 
cial map  of  said  city  as  fifty-vara  lot  number  six  hundred 
and  ninety  (690),  appraised  at  the  sum  of,  -  6,000.00 


ssrrs 
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PERSONAL  ESTATE. 

Household  furniture — 

1  Parlor  etove,  appraised  at  the  mim  of,  -            $    20.00 

1  Cooking  stove,        "                  "          -  -             20.00 

1  Large  mirror,        **                  •*  -            -       15.00 

2  Small  mirrors,       "                  "          -  -             10.00 

6  Carp*^is,  "  "                -            -  75.00  lus. 

4  BedsU*ads,  beds  and  bedding,     "          -            -  80.00 

12  Chairs,  "  "                -            -  24.00 

3  Tables,  "  ««  .  -  •  16.00 
1  Desk,  "  *'  -  -  -.  16.00 
ISofa,  "  "  -  -  12.00 
1  Gold  watch  and  chain,  "  -            -            -  100.00 

25  SJiarvs  of  the  Zenith  Gold  and  Silver  Mining  Com- 
pany, appraised  at  %100  per  share,  -  -       2,500.00 

100  Shares  of  the  Cornucopia  Copper  Mining  Company, 

appraised  at  $10  per  share,  -  -  1,000.00 

60  Shares  of  the  Nellie  and  Julia  Mining  Company,  ap- 
praised at  $20  per  share,  -  -  -       1,000.00 

5  Shares  of  the  Smoky  Valley  Mining  Company,  appraised 

at  $60  per  share,      -----     250.00 

Appraised  value  of  the  whole  estate,        -  -    $14,137.00 

The  whole  of  the  estate  mentioned  in  the  foregoing  inventory 
IB  community  property.  ^•*    (^•^•) 

We,  the  undersigned,  duly  appointed  appraisers  of  the  estate 
of  Thomas  Jones,  deceased,  hereby  certify  that  the  property 
xnentioued  in  the  foregoing  inventory  has  been  exhibited  to  us, 
and  that  we  appraise  the  same  at  the  sum  of  fourteen  thousand 
one  hundred  and  thirty-seven  dollars  ($14,137). 

F.  Holmes,  Appraiser. 
E»  Bigelow,  Appraiser.  * 

Dated,  July  Sd,  1873.  W.  L.  CroweU,  Appraiser. 

Non  [1].— Ko  ftppnlgement  Deeded  when  the  whole  eitate  is  money.    [9  Hid.] 

Vorrt  [3].— It  mUy  be  neceuary  for  the  appralsen  before  the  inyentory  !■  returned,  to 
tdmeasure  aiid  net  epatt  each  portion  of  the  original  hom^tead  incmding  the  residenoe, 
and  make  report  thi  reof,  giving  the  metf s  and  buuuds,  and  a  fnll  description  of  the  prop- 
arty  and  api/ortenauoca  by  them  aet  apart  aa  a  homeatend,  etc.    [See  1 1476.  J 
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No.  77. 

Order  to  show  Cause  why  Letters  should  not  be  Re- 
voked for  failure  to  file  Inyentory.  [J  1450.] 

[Title  of  Estate  and  Court.] 

On  reading  and  filing  the  petition  of  A.  B.,  duly  "verified, 
showing  that  CD.,  the  administrator  of  the  estate  of  E.  B., 
deceased,  has  neglected  to  file  any  inTentory  of  said  estate, 
within  the  period  of  the  next  term  after  his  appointment,  the 
time  prescribed  by  law,  nor  within  the  period  of  two  months 
thereafter,  the  further  time  granted  him  for  that  purpose  by 
the  order  of  this  Court  duly  made  and  recorded  on  the  fourth 
day  of  Jdnuary,  1868;  it  is  hereby  ordered,  that  the  said  C.  D., 
administrator,  be  cited  to  be  and  appear  before  this  Court  at, 
etc.,  on,  etc.,  to  show  cause  why  his  letters  of  administration 
should  not  be  revoked.  M.  N., 

Dated,  etc.  Probate  Judge. 


No.  7a 

Summary  Revocation  of  Letters  for  failure  to  file  In- 
ventory.   [$  1450.] 

[Title  of  Estate  and  Court.] 

It  appearing  to  this  Court,  from  the  files  thereof,  and  from 
the  proofs  made  to  the  satisfaction  of  the  Court,  that  John  Coi^ 
the  executor  of  the  last  will  of  A.  B.,  deceased,  has  failed  to 
return  any  inventory  of  the  property  of  said  estate,  that  the 
term  of  Court  succeeding  the  term  at  which  he  was  appointed 
executor  has  expired,  and  that,  after  the  order  of  this  Court, 
duly  made,  and  returned  served  upon  said  executory  he  refuses 
to  file  such  inventory,  or  to  show  cause,  and  the  time  allowed 
hj  said  order  having  expired:  Now,  on  motion  of  J.  K.,itis 
hereby  ordered,  that  his  letters  testamentary  be,  and  the  same 
are  hereby  revoked,  and  his  bond  as  such  executor  is  declared 
forfeited,  and  held  liable  to  said  estate,  or  any  person  interested 
therein,  for  any  injury  sustained  by  said  neglect, 

Dated,  etc.  Signed,  etc. 
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No.  79. 
Petition  on  Complaint  of  Embezzlement*  etc-   [*  1^59.] 

[Title  of  Estate  and  Court.] 

To  the  Honorable  the  Probate  Judge  of,  etc. : 

A.  B.,  administrator,  etc.,  complains  that  one  C.  D.,  as  your 
petitioner,  is  informed,  and  believes,  was  a  short  time  previous 
to  the  death  of  deceased  in  possession  of  a  certain  diamond 
ring,  of  the  value  of  five  hundred  dollars,  the  property  of  said 
deceased;  that  the  said  C.  D.  refuses  to  give  any  information  in 
regard  to  the  same,  or  to  make  any  answers  to  the  inquiries  of 
your  petitioner  in  reference  thereto.  Wherefore;  your  peti- 
tioner complains  that  said  0.  D.  conceals,  or  has  embezzled  or 
disposed  of  said  property  of  said  deceased,  and  prays  that  he 
may  be  cited  to  appear  before  this  honorable  Court  and  be 
examined  on  oath,  and  answer  interrogatories  touching  the 
matter  of  this  complaint.  A.  B. ,  Adm'r. 

State  of  California,  )  ^ 

City  and  County  of  San  Francisco,  j     ' 

A.  B.,  the  above  petitioner,  being  duly  sworn,  says:  that  he 

has  read  the  foregoing  petition  and  knows  the  contents  thereof, 

and  that  the  same  is  true  of  his  own  knowledge,  except  as  to  i46». 

the  matters  therein   stated  on   his   information  or  belief,  and 

as  to  those  matters,  he  believes  it  to  be  true.  A.  B.      44«. 

Note.— On  the  foregoing  petition,  order  for  citation  can  easily  be  4rawn.    [See  forma 
Nob.  65.  66.] 


No.  80. 


Order  for  Warrant  of  Commitment  for  Refusing  to 

Answer.    [$U60.] 

[Title  of  Estate  and  Court.] 

G.  D.,  having  been  cited  before  this  Court  to  be  examined 
and  answer  interrogatories  concerning  certain  property  alleged 
in  the  complaint  of  A.  B. ,  administrator,  to  be  the  property  of 
SEdd  estate,  and  the  citation  being  duly  returned,  properly 
served,  and  the  said  C.  D.  having  appeared  in  obedience  there- 
to, and  having  refused  to  answer  the  interrogatories  put  to  him 
touching  the  matter  of  said  complaint,  after  being  ordered 
thereto  by  the  Court,  and  which  interrogatories  are  as  follows: 
[here  insert]  and  the  said  CD.  still  refusing  to  answer  the  said 
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interrogatories,  whereby  said  C.  D.  is  guilty  of  a  contempt:  It 
is  hereby  ordered,  that  the  said  C.  D.  be  committed  to  the  county 
jail  of  this  county,  there  to  remain  in  close  custody,  until  he 
shall  submit  to  the  order  of  this  Court,  and  answer  said  inter- 
rogatories, and  that  a  warrant  for  that  purpose  issue. 

M.  H.  Mtrick, 
Dated,  etc.  Probate  Jadge. 


No.  81. 
Warrant  of  Comniitment.  Hi  weo,  1211. 1219.] 

In  the  Matter  of  the  Estate  )  In  Probate  Court, 

of  >•  City  and  County  of  San  Francisco. 

E.  F.,    Deceased.     ) 

The  People  of  the  State  of  California,  to  the  Sheriff  of  the  city 

and  county  of  San  Francisco,  greeting: 

You  are  hereby  commanded  to  take  the  body  of  C.  D.,  and 
imprison  him  in  the  couJhy  jail  of  the  city  and  county  of  San 
Francisco,  in  close  custody,  for  refusing  to  answer  certain  in- 
terrogatories propounded  to  him  upon  his  examination  on  the 
complaint  of  A.  B.,  administrator  in  the  estate  of  E.  F.,  de- 
ceased, as  follows:  [here  insert  interrogatories]  there  to  remain 
until  he  shall  consent  to  answer  said  interrogatories,  or  uotil 
the  further  command  of  this  Court. 

Witness,  the  Honorable  M.  C.  Blake,  Judge  of  our  Probate 

Court,  in  and  for  the  city  and  county  of  San  Francisco,  with  the 

seal  of  said  Court  affixed,  this  nineteenth  day  of  April,  A.  D. 

1868.  Attest: 

William  Dues,  Clerk. 

By  J.  F.  Bowman,  Deputy  Clerk. 
[Seal  of  Probate  Court.] 


No.  82- 
[Banoboft's  Pbinted  Blank,  No.  885.] 

Petition  for  Provision  for  Support  of  Family  nnta  return 

of  Inventory-    [$  1464.] 

[Title  of  Estate  and  Oonrt.] 

To  the  Hon.  M.  ff.  Myrick,  Probate  Judge  of  the  (niy  and 
county  of  San  Francisco,  State  of  California: 

The  petition  of  Mary  Jones,  the  udministratrix  of  the  esUUe  of 
Thonias  Jones,  deceased,  respectfully  shows: 
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That  said  Ihomaa  Jones  died  on  the  seventeenCh  day  of  May, 
A.  D.  1872,  leaving  your  petUioner,  his  uridow  and  three  minor 
children  [naming  ihem]; 

That  letters  of  administration  of  the  estate  of  said  deceased, 
have  been  granted  to  y<mr  peiUioner,  and  that  no  inyentoiy  has 
yet  been  returned; 

That  said  Mary  Jones  is  without  estate  of  her  own,  and  wholly 
dependent  upon  said  estate  for  maintenance;  that  said  estate  is 
amply  able  to  provide  an  allowance  to  said  Mary  Jones  for  her 
support,  to  the  extent  of  one  hundred  dollars  gold  com  of  the 
United  States,  per  month,  which  is  a  reasonable  amount  for  that 
purpose,  according  to  her  circumstances  and  accustomed  mode 
of  life; 

Wherefore  your  petitioner  prays,  that  an  allowance  out  of 
said  estate,  to  said  amount  of  one  hundred  dollars  gold  coin  of 
the  United  States,  per  month,  be  made  by  your  Honor  for  the 
support  of  the  family  of  said  deceased,  until  the  return  of  said 
inventory. 

And  your  petitioner  will  ever  pray^  etc. 

Dated  June  ISih,  1872.  Mary  Jones. 


No.  83. 
[Banoboft's  Pbinted  Blakk,  No.  886.] 

Order  for  Provision  for  Support  of  Family  until  return  of 

Inventory.   [M464.] 

[Title  of  Estate  and  Court.] 

On  reading  and  filing  the  petition  of  Mary  Jones,  the  admin" 
istratrix  of  the  estate  and  widow  of  JTuymas  Jones,  deceased,  pray- 
ing that  an  allowance  for  the  support  of  the  family  of  said 
deceased,  until  the  return  of  the  inventory,  and  on  hearing  the 
testimony  of  George  Johnson  and  James  Young,  witnesses  didy 
examined  under  oath. 

It  is  hereby  ordered,  that  the  sum  of  one  hundred  dollars  gold 

coin  of  the  United  States,  per  month,  be  appropriated  out  of  said 

estate  for  the  support  of  said  family,  until  the  iuveiitory  be 

returned,  and  Mary  Jones,  the  administratrix  of  ilie  estate  of  said 

deceased, 'is  hereby  ordered  to  pay  the  same  moutbly,  on  the 

eighteenth  day  of  each  and  ever^  month,  to  the  widow  of  said 

deceased  until  said  inventory  be  returned,  or  until  the  further 

order  of  the  Probate  Judge. 

M.  H.  Myrick, 

Dated  June  18(ft,  1872.  Probate  Judge. 
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No.  84. 
[Bancroft's  Printed  Blank,  No.  890.] 

Petition  for  Order  setting  apart  Personal  Property  for 
Use  of  Family  and  for  Family  Allowance. 

[J  1465.] 
[Title  of  Estate  and  Gonrt.] 

To  the  Hon.  M,  H.  Myrick,  Judge  of  the  Probate  Court  of  the 

city  and  county  of  San  Francisco^  State  of  California : 

The  petition  of  Mary  Jones,  the  administratrix  of  the  estate  of 
Thomas  Jones ^  deceased,  respectfully  shows: 

That  on  the  third  day  of  July,  A.  D.  1872,  an  inventory  and 
appraisement  of  said  estate  were  duly  returned  to  said  Probate 
Court: 

That  as  appears  by  said  inventory  and  appraisement  said 
estate  has  been  appraised  at  the  sum  of  fourteen  thousand  one 
hundred  and  thirty-seven  dollars; 

That  the  debts  of  said  estate  are  few,  and  do  not  exceed,  in 
all  probability,  the  sum  of  three  thousand  dollars;  and  that  said 
estate  is  solvent; 

That  your  petitioner  is  advised  and  believes  that  the  follow- 
ing personal  property,  belonging  to  said  estate  and  mentioned 
in  said  inventory  and  appraisement,  is  by  law  exempt  from  exe- 
cution, to  wit:  one  parlor  stove ,  one  cooking  stove,  one  large  mir- 
ror, two  small  mirrors,  Jive  carpets,  four  bedsteads,  beds  and  bed- 
ding, twelve  chairs,  three  tables,  one  desk  and  one  sofa. 

That  the  amount  of  said  personal  property,  which  is  by  law 
exempt  from  execution,  is  sufficient  for  the  support  of  the  widow 
and  children  oi  said  deceased;  and  that  an  allowance  out  of  the 
said  estate  is  necessary  for  the  maintenance  of  the  said  family; 
and  that  the  sum  of  one  hundred  dollars  gold  coin  of  the  United 
States,  per  month,  is  a  reasonable  allowance,  according  to  the 
circumstances  of  said  family. 

Wherefore  your  petitioner  prays,  that  all  of  the  said  personal 
property  may  be  set  apart  for  the  use  of  the  said  family;  and 
that  an  allowance  of  one  hundred  dollars  gold  coin  of  the  United^' 
States,  per  month,  be  made  for  the  maintenance  of  said  family, 
out  of  said  estate,  during  the  progress  of  the  settlement  of  said 
estate. 

And  your  petitioner  will  ever  pray,  etc. 

Dated  July  6th,  1872.  Mary  Jones. 
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No.  85. 
[Bancroft's  Printed  Blank,  No.  891.] 

Order  setting  apart  Personal  Property  for  use  of  Family, 
and  making  Family  Allowance-   [$  1465.] 

[Title  of  Estate  and  Court.] 

Mary  Jones ,  the  administratrix  of  the  estate  of  Thomas  Jones , 
deceased,  having  this  day  made  application  to  the  Judge  of  this 
Court,  by  petition,  for  an  order  setting  apart,  for  the  use  of 
the  family  of  the  said  deceased,  all  personal  property  which  is 
by  law  exempt  from  execution,  and  making  family  allowance, 
and  it  duly  appearing  to  the  Judge  of  the  Court  that  the  sum  of 
one  hundred  dollars  gold  coin  of  the  United  States,  per  month,  is 
a  reasonable  allowance,  according  to  the  circumstances  of  said 
family; 

It  is  hereby  ordered,  that  the  following  articles  of  personal 
property,  to  wit:  one  parlor  stove,  one  cooking  stove,  one  large 
mirror,  two  small  mirrors,  five  carpets,  four  bedsteads,  beds  and 
bedding,  twelve  chairs,  three  tables,  one  desk,  and  one  sofa,  be,  and 
the  same  are  hereby  set  apart  for  the  use  of  the  family  of  the 
said  deceased,  and  that  the  same  shall  not  be  subject  to  admin- 
istration; 

And  it  is  further  ordered,  that  an  allowance  of  one  hundred 
dollars,  gold  coin  of  the  United  States,  per  month,  be  made  for 
the  maintenance  of  said  family,  out  of  said  estate,  during  the 
progress  of  the  settlement  of  said  estate,  and  the  administratrix 
of  said  estate  is  hereby  ordered  to  pay  the  same  monthly,  on  the 
sixth  day  of  each  and  every  month,  out  of  the  funds  of  said 
estate,  in  preference  to  all  other  charges,  except  funeral  charges 
and  expenses  of  administration. 

M,  E,  Myrick, 

Dated,  July  Qth,  1872.  Probate  Judge. 


No.  88. 
Order  for  Allowance  while  Estate  is  Insolvent,    [J  1466.] 

[Title  of  Estate  and  Court.] 

On  reading  and  filing '^ the  petition  of  E.  S.,  widow  of  de- 
ceased, and  on  the  testimony  of  A.  B.,  the  administrator  and 
other  witnesses  duly  sworn  and  examined,  and  it  appearing 
therefrom  that  the  said  estate  is  insolvent,  and  that  it  is  neces- 
sary that  provision  should  be  made  out  of  said  estate  for  the 
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mainteDance  of  the  family  of  said  deceased,  it  is  herebj  ordered 
that  an  allowance  of  fifty  dollars  per  month  be  and  hereby  is 
made  for  their  support  daring  the  progress  of  the  settlement  of 
the  estate,  for  a  period  not  to  exceed  one  year,  and  the  admin- 
istrator is  ordered  to  pay  the  same  monthly  to  said  B.  B. ,  widow 
of  deceased,  out  of  the  funds  of  said  estate. 

M.  N., 
Dated,  etc.  Probate  Judge. 


tO"©.  87. 
Order  that  the  whole  Estate  be  paid  to  the  Family. 

L$  U69.1 
[Title  of  Estate  and  Gooxt.] 

The  petition  of  A.  B.,  widow  of  L.  B.,  deceased,  being'  pre- 
sented to  this  Court,  showing  that  there  are  four  minor  children 
of  deceased  him  surviying,  George,  Maiy,  Susan  and  Helen 
Kate,  who  are  without  means  of  support,  and  it  appearing 
from  the  inventory  returned  by  the  said  A.  B.,  administratrix 
of  said  deceased,  that  the  value  of  the  estate  does  not  exceed 
fifteen  hundred  dollars. 

It  is  hereby  ordered,  adjudged  and  decreed,  that  after  the 
payment  of  the  expenses  of  his  last  sickness,  charges  of  ihe 
the  funeral  of  said  deceased  and  of  the  expenses  of  administra- 
tion, which  amount,  as  appears  by  the  account  of  the  admin- 
istratrix filed  heroin,  to  the  sum  of  six  hundred  and  twenty-two 
dollars  and  fifty  cents,  the  whole  of  the  estate  being  the  amount 
of  fourteen  hundred  and  fifty-seven  dollars,  as  shown  by  said 
inventory,  be  assigned  for  the  use  and  support  of  said  minor 
children,  and  that  no  further  proceedings  be  had  in  this  admin- 
istration unless  further  estate  be  discovered.     And  it  is  further 
ordered,  that  the  whole  of  said  property  so  set  apart,  to  wit: 
the  property  and  estate  set  forth  in  the  inventory  filed  herein, 
less  the  amount  necessary  to  pay  said  funeral  charges  and  the 
expenses  of  administration,  be,  and  the  same  is  hereby  de* 
clared  to  be  the  property  of  suid  minor  childron;  the  widow, 
the  said  A.  B.,  having  a  maintenance  derived  from  her  own 
Miffo.  property,  dcjual  to  the  one  half  part  or  portion  of  the  property 

v^  set  apart  for  the  benefit  of  the  family  of  deceased,  the  whole 

amount  thereof  is  hereby  decreed  to  be  the  property  of  said 
minor  children.  M.  N., 

Probate  Judge. 

KoTB.— The  aboTB  order  can  easil;'  be  drawn  to  suit  each  cue. 
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No.  88. 

[Bancroft's  Printed  Blank,  No.  891.] 

Petition  lor  Decree  setting  apart  Homestead  for  use  of 

Family.   W  1^65, 1474, 1475.] 

[Title  of  Estate  and  Court.] 
To  the  Hon.  M.  H.  Myrick,  Judge  of  the  Probate  Court  of  the 

citij  and  county  of  San  Francisco,  State  of  California. 

The  petition  of  Mary  Jones,  the  administratrix  of  the  estate  of 
Thomas  Jones,  deceased,  respectfully  shows : 

That  said  deceased  was  a  resident  of  the  said  city  and  county 
of  San  Francisco  at  the  time  of  his  death,  aud  left  estate  real 
and  personal,  in  said  city  and  county; 

That  letters  of  administration  were  issued  to  said  Mary  Jones 
on  the  sixteenth  day  of  June,  A.  D.  1871;  and  that  on  the  third 
day  of  July,  A.  D.  1871,  said  administratrix  duly  returned  an 
inventory  and  appraisement  of  said  estate  to  said  Probate 
Court; 

That  a  certain  quantity  of  land  in  said  inventory  and  herein- 
after pai-ticularly  described,  together  with  the  dwelling  house 
thereon  and  its  appurtenances,  was  selected  by  said  deceased  in 
his  lifetime,  and  was  occupied  by  said  deceased  and  his  family, 
at  the  time  of  his  death,  as  a  homestead;  that  since  the  said 
time  of  his  death  and  up  to  this  date  the  widow,  the  said  Mary 
Jones,  and  the  children,  h&ve  remained  in  possession  of  the  said 
homestead; 

That  the  same  does  not  exceed  in  value  the  sum  of  five  thou- 
sand dollars,  and  was  appraised,  as  appears  by  said  inventory 
^d  appraisement,  at  the  sum  of  three  thousand  dollars  only; 

That  said  selection  was  made  by^said  deceased  and  his  said 
wife  Mary  Jones,  declaring  (heir  intention,  in  writing,  to  claim  the 
same  as  a  homestead;  that  said  declaration  stated  that  they  were 
married;  that  they  were  at  the  time  of  making  such  declaration 
residing  with  their  family  on  said  premises  (said  premises  being  ^^^  ^^'  ^'^ 
particularly  described  in  said  declaration),  an  estimate  of  the 
cash  value  of  the  same  and  that  it  was  their  intention  to  use 
and  claim  the  s&me  as  a  homestead,  which  said  declaration  was 
signed  by  the  said  parti<?8  making  the  same,  and  acknowledged 
and  recorded  as  conveyances  affecting  real  estate  are  required 
to  be  acknowledged  and  recorded; 

That  the  family  of  said  deceased  consists  of  said  3fary  Jones, 
his  widow,  and  William  Jones,  Charlotte  and  Emma  Jones,  his 
children; 
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That  the  said  quantity  of  land  herein  before  referred  to  is 
situated  in  said  cUy  and  county  of  San  Francisco,  State  of  Cali- 
fomia,  and  is  bounded  and  particularly  described  as  follows, 
to  wit: 

Commencing  ai  the  northeast  comer  of  Washington  and  Mason 
streets,  running  thence  easterly  along  the  northerly  line  of  Washing- 
ton street,  twenty  (20)  feet;  thence  ai  right  angles  northerly,  eighty 
(80)  feet;  thence  ai  right  angles  westerly,  twenty  (20)  feet,  to  the 
easterly  line  of  Mason  street;  and  thence  southerly  along  said  east- 
erly line  of  Mason  street,  eigJity  (80)  feet,  to  the  point  of  comnience- 
ment,  and  is  of  the  value  o/*t4, 500. 

Wherefore  your  petitioner  prays  that  the  said  homestead, 
consisting  of  said  quantity  of  land,  together  with  the  dwelling 
house  thereon  and  its  appurtenances,  be  set  apart  for  the  use 
of  the  family  of  said  deceased. 

And  your  petitioner  will  ever  pray,  etc. 

Dated,  July  Qth,  1872.  Mary  Jones. 


No.  89. 
f Bancroft's  Printed  Blank,  No.  893.] 

Decree  setting  apart  Homestead  for  use  of  Family. 

[$$  1405,  1474  to  1485.1 
[Title  of  Goart  and  Cause.] 

Mary  Jones,  (he  administratrix  of  the  estate  of  Thomas  Jones, 
deceased,  having  on  the  sixth  day  of  July,  A.  D.  1871,  made 
application  to  the  Judge  of  this  Court,  by  petition,  for  an  order 
Betting  apart,  for  the  use  of  the  family  of  the  said  deceased, 
the  homestead  in  said  petition  and  hereinafter  particularly  de- 
scribed, together  with  the  dwelling  house  thereon  and  its  appur- 
tenances; and  it  duly  appearing  to  said  Court  from  the  papers 
on  file  in  the  matter  of  said  estate,  and  other  evidence: 

That  said  deceased  was  a  resident  of  the  city  and  county  of 
San  Francisco  at  the  time  of  his  death,  and  left  estate,  real  and 
personal,  in  said  city  and  county; 

That  letters  of  administration  were  duly  issued  to  said  Mary 
Jones,  and  that  on  the  third  day  of  July,  A.  D.  1873,  said  admin' 
istratrix  duly  returned  an  inventory  and  appraisement  of  said 
est^*^; 

That  bhe  family  of  said  deceased  consists  of  said  Mary  Jones, 
his  wvuow,  and  WiUiam  Jones,  Charlotte  Jones  and  Emma  Jones, 
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his  children  y  and  that  said  applicant  y  Mary  J  ones  ^  is  entitled  to 
have  the  said  premises  set  apart  to  her  for  a  homestead,  and 
that  the  same  does  not  exceed  five  thousand  dollars  in  value; 

And  F.  J.  French,  attorney  for  minor  heirs  assent.nc:  to  this 
order: 

It  is  hereby  ordered,  adjudged  and  decreed,  that  all  that 
certain  lot,  piece,  or  parcel  of  land,  situate,  lying  and  being  in 
the  city  and  county  of  San  Francisco^  State  of  California,  and 
bounded  and  described  as  follows,  to  wit:  [Insert  description.] 

Together  with  the  dwelling  house  thereon  and  its  appurte- 
nances, be,  and  the  same  is  hereby,  set  apart  for  the  use  of  the 
family  of  said  Thomas  Jone^,  deceased;  and  that  the  same  shall  i7i«. 
not  be  subject  to  administration; 

And  it  is  further  ordered,  that  a  certified  copy  of  this  decree  lise, 
be  duly  recorded  in  the  office  of  the  County  Becorder  of  said  nw. 
city  and  county  of  San  Francisco. 

Done  in  open  Court,  this  sixth  day  of  July,  1873. 

M.  H.  Myrick, 

Probate  Judge. 


No.  00. 
[Bancroft's  Printed  Blank,  No.  397.] 

Declaration  of  Homestead.   [Pages  95  to  98.] 

Know  all  men  by  these  presents: 

That  /,  Mary  Jones,  (he  wife  of  Thomas  Jones,  of  the  cUy  and 
county  of  San  Francisco^  State  of  California,  do  hereby  certify 
and  declare  that  /  am  married,  and  that  /  do  now,  at  the  time 
of  making  this  declaration,  reside  with  my  said  husband  and 
family  on  the  lot  of  land  and  premises  situate,  lying  and  being 

in  the  county  of ,  State  of ,  bounded  and  described 

as  follows,  to  wit:    [Description,] 

That  the  actual  cash  value  of  the  same  is  five  thousand  dollars, 
and  that  it  is  my  intention  to  use  and  claim  the  said  lot  of  land 
and  premises,  together  with  the  dwelling  house  thereon,  and 
its  appurtenances,  as  a  homestead,  and  /  do  hereby  select  and 
claim  the  same  as  a  homestead. 

In  witness  whereof,  /  have  hereunto  set  my  hand  and  seal 
this  tenth  day  of  January,  one  thousand  eight  .hundred  and 
seventy.  Mary  Jones,    [l.  s.] 

Signed,  sealed  and  delivered  in  the  presence  of  Stuart  S. 
Wright. 

yoTE.>-Acknowle(Igmezit  as  in  1119  C.  C. 
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No.  91. 

Order  directing  Liens  on  Homestead  to  be  paid  oat  of 

Funds  of  Estate.  [$  H75.] 

[Title  of  Court  and  Cause.] 

It  duly  appearing  to  the  Court  that  the  homestead  returned 
in  the  inventory  herein  was  selected  and  recorded  by  decedent 
prior  to  his  death,  and  that  the  appraised  value  does  not  exceed 
five  thousand  dollars;  that  there  are  subsisting  liens  and  encum- 
brances against  the  same,  as  follows,  to  wit:  [here  insert  liens] 
and  that  all  the  claims  allowed  against  said  estate  have  been 
paid,  and  there  remain  funds  sufficient  to  pay  and  discharge 
such  liens. 
It  is  hereby  ordered,  that  Mary  Jones,  administratrix  of  said 
U75.  estate,  pay  and  discharge  such  liens  or  incumbrances  on  said 

homestead  out  of  the  remaining  funds  of  the  estate. 
Done  in  open  Court,  the  eighth  day  of  January,  1873. 

Horace  Templeton, 

Probate  Judge. 


No.  02. 
[Bancboft's  Printed  Blakx,  No.  883.] 

Order  appointing  Appraisers  to  appraise  and  admeasure 

Homestead.   [M  U76, 1483.] 

[Title  of  Estate  and  Court.  ] 
Application  being  duly  made  to  this  Court  for  the  appointment 
of  appraisers  to  appraise  and  admeasure  the  homestead  of  Mary 
Jones: 

It  is  hereby  ordered,  that  James  Olis,  Oliver  Eldridge  and 
Horace  Davis,  three  disinterested  persons,  competent  and  capa- 
ble to  act,  be,  and  they  are  hereby,  appointed  such  appraisers. 

If.  H.  Myrick, 
Dated  January  lO^/i,  1873.  Probate  Judge. 


No.  03. 
Report  of  Appraisers. 

[Title  of  Estate  and  Court.] 

I,  William  Harney,  County  Clerk  of  the  city  and  county  of 
San  Francisco,  and  ex-officio  Clerk  of  the  Probate  Court  there- 
of, do  hereby  certify  that  James  Otis,  Oliver  Eldridge,  and 
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Horace  Davis  were  duly  appointed  appraisers  to  appraise  and 
admeasure  the  homestead  of  Mary  Jones,  by  order  of  the  said 
Probate  Court,  duly  entered  and  recorded  on  the  tenth  day  of 
January,  A.  D.  1873. 

Witness  my  hand  and  the  seal  of  said  Probate  Court,  this 
tenth  day  of  January,  1873. 

William  Harney,  Clerk. 

By  A.  J.  Jeqhebs,  Deputy  Clerk. 

State  of  California,  ) 

City  and  County  of  San  Francisco,  j     ' 

James  Otis,  Oliver  Eldridge,  and  Horace  Davis,  duly  ap- 
pointed appraisers  to  appraise  and  admeasure  the  homestead 
of  Mary  Jones,  being  duly  sworn,  each  for  himself  says :  that 
he  will  truly,  honestly  and  impartially  perform  the  duties  as 
such  appraiser,  and  make  report  thereof  to  this  Court  accord- 
ing to  the  best  of  his  knowledge  and  ability,  and  that  he  is  a 
householder  in  said  city  and  county,  and  disinterested  in  said 
estate  and  all  matters  pertaining  to  said  homestead. 

James  Otis. 
Oliver  Eldridge. 
Horace  Davis. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  Janu- 
ary, A.  D.  1873. 

Tristam  Burgess, 

Deputy  County  Clerk. 


No.  94. 
Report  of  Appraisers.    W  1*77, 1478.] 

[Title  of  Estate  and  Court.] 
To  the  honorable  the  Probate  Court  of  the  city  and  county 

of  San  Francisco : 

The  undersigned,  duly  appointed  by  this  honorable  Court, 
on  the  tenth  day  of  January,  1873,  to  appraise  and  admeasure 
the  homestead  of  Mary  Jones,  and  make  a  report  fully  of  our 
acts  in  the  premises  to  this  honorable  Court  within  thirty  days, 
report  as  follows: 

1.  That  before  proceeding  to  perform  the  required  labor  they 
severally  took  the  oath  required  by  law. 

2.  That  said  Mary  Jones  was  married  to  said  Thomas  Jones, 
deceased,  on  the  sixteenth  day  of  July,  1861,  and  they  lived 
togetlier  as  husband  and  wife,  until  the  death  of  said  decedent 
on  the  second  day  of  January,  1873,  on  the  Jots  of  land  here- 
inafter described,  which  had  been  selected  and  recorded  as  a 
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homestead  prior  to  the  death  of  said  decedent,  and  that  said 
property  vas  acquired  hj  decedent  on  the  sixth  day  of  June, 
18G6. 

3.  That  the  family  of  decedent  consists  of  his  widow,  Maiy 
Jones,  and  three  minor  children  [state  names  and  ages],  who 
now  live  with  and  are  supported  by  their  said  mother,  Maiy 
Jones. 

4.  That  the  homestead  of  Mary  Jones,  hereby  set  apart  to 
her,  is  bounded  and  described  as  follows,  to  wit:  [Here  insert 
particular  description.]  Having  a  dwelling,  house  thereon  two 
stories  in  hight,  with  a  frontage  twenty-five  feet,  and  a  depth  of 
thirty-two  feet,  with  an  L  in  the  rear  one  story  high,  twelve 
by  eighteen  feet;  the  main  house  contains  five  rooms  and  bath 
room,  and  L  one  room  and  store  room;  that  said  house  is  about 
six  years  old,  and  that  the  entire  value  of  the  house,  with  ap- 
purtenances, is  two  thousand  five  hundred  dollars,  and  the  lot 
of  land  set  apart  by  the  undersigned  to  said  Mary  Jones, 
described  as  aforesaid,  is  of  the  value  of  two  thousand  five 
hundred  dollars. 

5.  That  they  partitioned  off  the  lot  of  land  (selected  as  a 
homestead  prior  to  the  death  of  decedent)  so  as  to  leave  the 
largest  portion  of  said  land  adjacent  to  the  buildings,  and  that 
said  buildings  and  land  do  not  exceed  five  thousand  dollars. 

6.  That  said  lot  so  set  apart  as  aforesaid,  is  of  sufficient  size 
to  afford  a  convenient  space  all  around  said  buildings  and  im- 
provements, and  that  the  same  is  segregated  from  the  original 
homestead  lot  so  as  not  to  injure  the  shape  of  the  remaining 
portion  of  the  lot,  or  to  depreciate  its  market  value,  which 
remaining  portion  of  said  lot  is  bounded  and  described  as  fol- 
lows: [Here  insert  description.]  And  is  of  the  cash  value  of 
three  thousand  three  hundred  and  fifty  dollars,  making  with 
the  homestead  set  apart  of  the  cash  value  of  eight  thousand 
three  hundred  and  fifty  dollars  United  States  gold  coin. 

1478.  •  Wherefore,  your  appraisers  ask  that  the  Court  may  confirm 

said  report  or  make  such  other  order  as  may  be  meet  in  the 
U79.  premises.  James  Otis,  ^ 

Oliver  ELDBmoE,  >-  Appraisers. 

HoBACE  Davis,       ) 
February  8, 1873. 

NoTS.(l}— The  foregoing  report  ie  only  snggestive  to  the  practitioneni  u  to  thectcji* 
necessary  to  betaken  to  secure  a  homestead  to  the  party  entitled  to  the  same.  If  neither 
party  entitled  to  a  homestead  has  selected  one,  the  Probate  Court  or  Judge  now  has  ample 
power,  and  it  Is  his  duty  [i  1466]  to  set  one  aside,  either  from  separate,  or  oommoa,  or )oiA^ 
property,  and  have  a  partition  or  sale  of  the  same.    [See  §§  1474  to  I486.] 

lIoTx(a.)— It  will  be  necessary  for  appraisers  to  employ  ft  enryeyor  in  some  cues. 
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No.  95. 

Order  setting  Day  for  hearing  Ottlections  to  Appraiser's 
Report,  and  directing  Notice  to  be  Given-   li  1^78.] 

[Title  of  Estate  and  Ck)nrt.l 

James  Otis,  Oliver  Eldridge  and  Horace  Davis,  having,  this 
eighth  day  of  February,  1873,  filed  in  this  Court  their  report 
of  their  proceedings  in  the  matter  of  appraising  and  admeasur- 
ing the  homestead  of  Mary  Jones : 

It  is  hereby  ordered,  that  Tuesday,  the  twenty-fifth  day  of 
February,  1873,  at  11  o'clock  A.  M.  of  that  day,  at  the  Court 
room  of  said  Court,  at  the  Court  House  (or  City  Hall)  in  the 
city  and  county  of  San  Francisco,  be,  and  the  same  is  hereby, 
set  for  hearing  any  objections  thereto,  when  and  where  any 
person  interested  in  said  estate  may  appear  and  contest  the 
same  and  file  their  objections  in  writing. 

It  is  further  ordered.,  that  notice  be  given  thereof  by  the  i308« 
Clerk  of  said  Court,  by  publication,*  not  less  than  ten  days  be- 
fore said  twenty-fifth  day  of  February,  1873,  in  the   **  Daily 
Examiner,"  a  newspaper  printed  and  published  in  said  city  and  "''^• 
county,  and  that  notice  be  issued  and  served  upon  the  heirs  of  1304. 
said  Thomas  Jones,  residing  in  said  city  and  county,  and  State, 

•  1308 

to  appear  and  contest  the  same. 

M.  H.  Mtrick, 

Dated,  February  8th,  1873.  Probate  Judge. 


No.  96. 
Order  Confirming  Report  of  Appraisers.   f$  1478.] 

[Title  of  Estate  and  Court.] 

James  Otis,  Oliver  Eldridge  and  Horace  Davis,  the  appraisers 
duly  appointed  by  this  Court,  on  the  tenth  day  of  January, 
1873,  and  having  on  the  eighth  of  Fiebruary,  A.  D.  1873,  filed 
their  report  herein : 

Now,  on  this  the  twenty-fifth  day  of  February,  A.  D.  1873, 
said  matter  coming  on  regularly  to  be  heard,  and  due  proof  ^^^- 
beiug  made  to  the  satisfaction  of  the  Court  that  notice  has  been  1305. 
given  of  the  time  appointed  for  hearing  any  objection  to  said 
report  according  to  law,  and  the  previous  order  of  this  Court,  igQ^^ 
F.  J.  French,  Esq.,  attorney  for  thje  minor  heirs,  appearing  in 
open  Court  and  assenting  to  this  order,  and  no  one  interested  ni8. 


1484. 
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in  said  estate,  or  otherwise  making  or  filing  any  objection  to 
said  report: 

It  is  ordered,  adjudged  and  decreed,  that  said  report  of  said 
appraisers  be,  and  the  same  is  hereby,  in  all  respects  coniirmed. 
And  it  is  further  ordered,  that  the  costs  of  this  proceeding' 
1480.  be  paid  by  the  estate. 

1486.  Done  in  open  Court,  the  twenty-fifth  day  of  February,  A.  D. 

1873.  M.  H.  Mybick, 

Probate  Judge. 

NoTB.~An  order  can  easUy  be  drawn  by  reference  to  form  Na  89,  settixig  apart  the 
homestead. 


No.  07. 


Petition  to  Admeasure,  Appraise  and  set  apart  Home- 
stead.   [$41481,1465.] 

*  [Title  of  Estate  and  Court.] 

To  the  honorable  Probate  Court  of  county  of  San  ]\Iateo,  State 
of  California: 

1.  Your  petitioner,  l^ary  Haines,  represents  that  she' is  the 
widow  of  Horace  Haines,  deceased;  that  said  decedent  died  on 
the  second  day  of  January,  A.  D.  1873,  at  the  county  of  San 
Mateo,  and  left  surviving  him  as  his  heirs  at  law  your  peti- 
tioner and  three  minor  children.     [Names  and  ages  state.] 

2.  That  for  six  years  prior  to  the  death  of  said  decedent,  he, 
with  your  petitioner  and  said  children,  which  constituted  his 
family,  resided  on  the  lot  of  land  hereinafter  described. 

3.  That  a  portion  of  the  lot  of  land  occupied  by  decedent  in 
his  lifetime,  which  is  now  in  course  of  administration,  is  situate 
in  said  county  and  State,  and  described  as  follows:  [Here  in- 
sert description.]  And  has  a  dwelling  house  thereon  which, 
with  its  appurtenances,  is  worth  two  thousand  seven  hundred 
and  fifty  dollars. 

4.  That  all  of  said  lot  of  land,  with  said  dwelling  house 
1481.          thereon,  was  owned  and  acquired  by  decedent  before  his  mar- 
riage to  your  petitioner,  which  said  marriage  took  place  on  the 

1236.  (o.c.)  twenty-fomth  day  of  May,  1858,  and  that  the  same  was  the 
168    (0.0.)  separate  property  of  said  decedent  [or  state  the  facts  as  they 
exist]. 

Wherefore  your  petitioner  prays  that  this  honorable  Court 
will  appoint  three  disinterested  householders,  residents  of  said 
county  [§1479],  to  appraise  and  admeasure  petitioner  a  home- 
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stead  from  said  land,  and  to  report  to  this  Court  fnlly  concern- 1*^. 

ing  their  proceedings^  and  that  after  a  full  hearing  of  their  said  i465. 

report,  same  be  confirmed  or  set  aside,  as  to  this  Court  may  i48i. 

seem  proper.  i483.' 

Signed,  Maby  Haines. 

[Verification.] 


No.  9a 

[Banoboft's  Printed  Blank,  No.  884.] 
Order  of  Publication  of  Notice  to  Creditcirs-    t$i490.] 

[Title  of  Estate  and  Gonrt.] 

It  is  ordered,  that  notice  to  the  creditors  of  Thomas  Jones, 
deceased,  requiring  all  persons,  having  claims  against  the  said 
deceased,  to  exhibit  them  with  the  necessary  vouchers  to  the  ^**^* 
adminvitratrix  of  the  estate  of  said  deceased,  be  given  by  said 
administratrix  by  publication  in  the  "  Daily  Evening  Bulletin," 
a  newspaper  printed  and  published  in  the  dty  and  county  of 
San  Irancisco.  at  least  once  a  week  for  four  weeks:  and  it  is 

1460 

further  ordered,  that  said  administratrix  give  notice  to  all  cred- 
itors, and  persons  having  claims  against  said  decedent,  to  pre- 
sent them  within /our  or  ten  months  [as  the  case  may  be]  from 
the  first  publication  of  said  notice. 

M.  E,  Myrick, 
Dated  June  l&h,  1872.  Probate  Judge. 


No.  99. 
Notice  to  Creditors.   M  1491, 1469.] 

[Title  of  Estate  and  Court.] 

Estate  of  Thomas  Jones,  deceased,  notice  is  hereby  given  by 
the  undersigned,  administratrix  of  the  estate  of  Thomas  Jones, 
deceased,  to  the  creditors  of,  and  all  persons  having  claims 
against  the  said  deceased,  to  exhibit  them  with  the  necessary 
vouchers,  within  ten  months  after  the  first  publication  of  this 
notice,  to  the  said  administratrix  at  her  residence  northeast  comer , .__ 
of  Washington  and  Mason  streets,  in  the  city  and  county  of  San 
Francisco,  Mary  Jones, 

Administratrix  of  the  estate  of  Thomas  Jones,  deceased. 

Dated  at  San  Francisco,  June  11th,  1871. 

NoTi.— By  referenoe  to  MctionB  14G9,  1490  and  1491,  one  will  readQy  perceive  the  time 
in  which  olalmg  can  be  presented  againsi  an  estate,  depends  upon  the  value  of  the  estate. 


xc 
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No.  100. 

[Banoboft's  Printed  BiiAkx,  No.  894.] 

Affidavit  of  Publication  of  Notice  to  Creditors. 

m  1492,  231U.] 
[Title  of  Estate  and  Court.] 

State  of  California y  \ 

City  and  County  of  San  Francisco,  J  ^' 


Notice  to  Creditoes, 
Estate  of  Thomab 
Jones,  deceased: 

Notice  18  hereby  giren 
by  the  undersigned, 
administratrix  of  the 
estate  of  Ihos,  Jones, 
deceased,  to  the  cred- 
itors of,  and  all  per- 
sons having  claims 
against  the  said  de- 
ceased,to  exhibit  them, 
wUh  Uie  necessary 
vouchers,  within  ten 
months  after  the  first 
publication  of  this  no- 
tice, to  tlie  said  ad- 
ministratrix, at  her 
residence,  northeast 
comer  of  Washington 
and  Mason  streets,  in 
the  city  and  county  of 
San  Francisco, 

Dated  at  San  Fran- 
cisco, June  11th, 181 2, 

Mary  Jones, 
Administrairix  of  the 
estate  of  Thomas 
Jones,  deceased. 


A,  C.  BonnelX,  of  said  cUy  and  county, 
being  duly  sworn,  says:  that  he  is  a 
white  male  citizen  of  the  United  States, 
of  the  age  of  twenty-one  years  and  up- 
wards, not  interested  in  the  estate  of 
Thomas  Jones,  deceased,  and  is  compe- 
tent to  testify  in  the  matter  oi  said 
estate; 

That  he  is  the  principal  clerk  and 
book-keeper  in  the  office  of  the  pub- 
lisher of  the  Daily  Evening  Bulletin,  a 
newspaper  printed  and  published  in  said 
city  and  county  of  San  Fraiwisco,  and  as 
such  clerk  and  book-keeper  has  charge 
of  all  advertisements  in  said  newspaper; 

That  the  Notice  to  Creditors,  of  which 
the  annexed  is  a  printed  copy,  was  pub- 
lished in  said  newspaper  at  least /oi^r 
successive  weeks,  and  as  often  daring  the 
period  of  said  four  successive  weeks,  as 
said  paper  was  regularly  issued,  to  wit: 
daily,  Sundays  excepted,  from  the  seven- 
teenth day  of  Ju7ie,  A.  D.  1871,  to  and 
until  the  seventeenth  day  of  July,  A.  D. 
1871,  both  days  inclusive. 

A.  C.  Bonnell. 

Subscribed  and  sworn  to  before  me, 
this  eigJUeenth  day  of  July,  A.  D.  1872. 

George  T,  Knox, 

Notary  Public, 


' 


[Notarial  Seal.] 
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No.  101. 

[Bancroft's  Printed  Blank,  No.  887.] 

Creditor's  Claim.   [M  1493, 1494.] 

[Title  of  Estate  and  Court.] 

San  Francisco,  June  twentieth,  1871,  letters  of  admiJiisfration 
of  the  estate  of  Thomas  Jones,  deceased,  having  been  granted  to 
Mary  Jones,  the  undersigned,  a  creditor  of  said  deceased,  pre- 
sents his  claim  against  the  estate  of  said  deceased,  with  the 
necessary  vouchers,  to  said  administratrix,  for  approval,  as  fol- 
lows, to  wit: 

Estate  of  Thomas  Jones,  deceased,  to  John  Smith,  Dr. 

To  principal  of  promissory  note,  dated  May  fifth,  1871, 

hereto  attached,         -  -  -  -  $1,000.00 

2b  interest  on  same  from  Mpy  fifth,  1871,  at  two  per 

cent,  per  month,  to  this  date,        -  -  -  30.00 

To  cash  loaned  April  first,  1871,  -  -  300.00 

To  agreed  price  of  horse  sold  and  delivered,  April  tioenty- 

ninth,  1871, 170.00. 


(« 


$1,500.00 

John  Smith. 
[Copy  of  promissory  note  attached,] 

$1,000.00 

"  San  Francisco,  May  5th,  1871. 

"  Thirty  days  after  date  I  promise  to  pay  to  John  Smith,  •r 

**  order,  the  sum  of  one  thousand  dollars,  with  interest  al  the  rate 

"  of  two  per  cent,  per  month,  for  value  received. 

**  Thomas  Jones," 

State  of  California,  ) 

City  and  County  of  San  Francisco, )     * 

John  Smith,  whose  foregoing  claim  is  herewith  presented  to 
the  administratrix  of  the  estate  of  said  deceased,  being  duly  sworn, 
says  that  the  amount  thereof,  to  wit:  the  sum  of  fifteen  hundred 
dollars,  with  accruing  interest,  at  the  rate  of  two  per  cent,  per  month,  ****" 
on  the  sum  of  one  thousand  dollars,  is  justly  due  to  said  claimant; 
that  no  payments  have  been  made  thereon  which  are  not  cred- 
ited, and  that  there  are  no  offsets  to  the  same,  to  the  knowledge 
of  said  claimant.  John  Smith. 

Subscribed  and  sworn  to  before  me,  this  twentieth  day  of  June, 
A.  D.  1871. 

[Notarial  Seal.] 
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Claim  of  Jofin  Smith,  fiflem.  hundred  dollars. 

The  within  claim  presented  to  me,  Ike  administratrix  of  the 
estate  of  said  deceased,  is  allowed  and  approved  this  twentieth  dayof 
June,  1871.  Mary  Jones, 

Adminiatratris  of  estate  of  said  deceased. 

Allowed  and  approved  this  twenty-second  day  of  June,  1871. 
M.  S.  Myriclc,  Probate  Judge. 


Filed,  June  22rf,  1871. 


Wm.  Harney,  Clerk. 
By  John  P.  Poole,  Deputy  Clerk. 


No.  102. 
[Banoeoft's  Peinted  Blu4k,  No.  895.] 

Decree  showing  that  due  and  Legal  Notice  to  Oeditors 
has  been  Q-iveu.    [$  1492.]  . 

[Title  of  Estate  and  Court.] 

In  this  estate,  it  being  fully  sfaowii  to  this  Court  by  tbe  tesHr 
mony  in  open  Court  [or  if  an  affidatH  has  been  filnd,  then  say] 
affidavit  of  A.  C.  Bonnell,  a  competent  witnees,  this  day  filed, 
that  in  accordance  with  the  order  of  this  Court,  directing  pnh- 
liTsation  of  notice  to  creditors  heretofore  made,  to  wit:  on  the 
sifleenth  day  of  June,  A.  D.  1871,  the  administratrix  of  the  estate 
of  said  deceased,  did  cause  to  be  published  \and  posted,  if  post- 
ing was  ordered  also]  in  the  manner.and  for  the  time  prescribed 
by  said  order,  a  notice  to  the  creditors  of  said  deceased,  whereof 
the  following  is  a  copy: 

"  Notice  to  Creditors,  Estate  of  Thomas  Jones,  deceased— 
"  Notice  is  hereby  given  by  the  undersigned,  administratrir  of 
"  the  estate  of  Thomas  Jones,  deceased,  to  the  creditors  of  and 
"  all  persons  having  claims  against  the  said  deceased,  to  exhibit 
"  them  with  the  necessary  vouchers,  within  ten  months  after 
"  the  first  publication  of  this  notice  to  the  said  administralrix, 
"  at-her  residence,  )jorlheasl  comer  of  Washington  and  Mason 
"  streets,  in  the  city  and  county  of  San  FrandscO. 

"  Dated  at  San  Francisco,  June  seventeenth,  1871. 

"  Mary  Jones, 
"  Administratrix  of  Qie  estate  of  Thomas  Jones,  deceased. 


~\ 
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And  upon  such  [testimony,  or  if  affidavit  has  been  filed]  affi- 
davit, it  appearing  to  the  satisfaction  of  this  Court,  that  due 
and  legal  notice  to  said  creditors  has  been  given. 

It  is  hereby  ordered,  adjudged  and  decreed,  that  due  and 
legal  notice  to  the  creditors  of  said  Ihomas  Jones,  deceased,  ^*^' 
has  been  given;  that  the  same  is  established  of  record,  and  that 
this  decree  be  entered  in  the  minutes  of  this  Court. 

M.  H.  Myricky 

Dated  July  18//i,  1871.  Probate  Judge. 


No.  103. 
Certificate  by  Notary  of  Presentment  of  Claim.  [$  W96.] 

[TiUe  of  Estate  and  Court.] 

City  and  County  of  San  Francisco :  ss. 

This  is  to  certify  that  I,  Eichard  H.  Sinton,  a  Notary  Public 
in  and  for  said  city  and  county  of  San  Francisco,  at  the  request 
of  James  Black,  the  claimant  of  the  within  claim,  against  the 
estate  of  Charles  Boss,  deceased,  on  the  twelfth  day  of  Sep- 
tember, 1871,  did  present  the  said  claim  to  Henry  Jackson,  the 
administrator  of  the  said  estate  of  Charles  Boss,  deceased,  per- 
sonally, at  the  place  of  hia  residence  [or^  *'  transaction  of  busi-  ^*^' 
ness,"  accordingly  as  was  expressed  in  his  notice  to  creditors,  as 

published.    See  §  1451]  No. Montgomery  street,  in  the  city 

and  county  of  San  Francisco,  and  demanded  of  him,  the  said 
Henry  Jackson,  administrator  as  aforesaid,  to  endorse  upon 
said  claim  his  allowance  or  rejection  thereof;  and  I  further  ^^^ 
certify  that  after  the  lapse  of  ten  days,  to  wit:  on  the  twenty- 
third  day  of  September,  1871, 1  again  made  demand  upon  said 
Henry  Jackson,  at  hia  place  of  residence  [or,  transaction  of 
business]  as  aforesaid,  for  the  endorsement  upon  said  claim  of 
his  allowance  or  rejection  thereof,  and  he  thereupon  returned 
the  same,  neglecting  and  refusing  to  make  any  endorsement 
whatever  thereon. 

In  witness  whereof,  I  have  hereto  set  my  hand  and  seal,  this 
twenty-third  day  of  September,  A.  D.  1871.  • 

T.  J.  Thibault,  Notary  Public. 
[Notarial  Seal.] 
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No.  104. 

[Bancroft's  Printed  Blank,  No.  889.] 

Statement  of  Claims  Presented.   L$  1512.] 

[Title  of  Estate  and  Coort.] 

Th6  undersigned  administralrix  of  the  estate  of  Thomas  Jones, 
deceased,  at  this,  the  July  term,  A.  D.  1871,  of  said  Probate 
Court,  returns  to  said  Court  the  following  statement  of  all 
claims  against  the  said  estate  which  have  been  presented  to  her 
since  the  seventeenth  day  of  June,  A.  D.  1871,  being  the  day  of 
the  first  publication  of  notice  to  creditors  [or  if  the  statement  be  not 
the  first  returned,  then  say:  being  the  date  of  the  return  of  the  lasi 
statement]  in  which  statement  are  designated  the  names  of  the 
creditors,  the  nature  of  each  claim,  when  it  become  due,  and 
whether  it  was  allowed  or  rejected  by  said  administratrix; 


Name  of  Creditor. 

• 

Nature  of  Claim. 

When  Dae. 

Allowed 

or 
Rejected 

Amount 

John  Smith 

'  Promissory  note 

June  5,  1871.  " 

■  Money  loaned 

AprU  1,  1871 

AUoxced. 

$1600 

00 

And  horse  sold 

April  28,  1871  ^ 

George  Taylor 

Funeral  expenses 

May  19, 1871. . . 

AUoiced. 

200 

00 

D.  C.G,  Bryant... 

Expenses  lad  sicktiess, . . 

May  18, 1871. . . 

AUovoed. 

260 

00 

Alfred  Pope 

Balance  of  account 

March  3,  1871. . 

Alloued 

50000 

D.  P.  Vplhmw. . . . 

r.enal  serHres  

Jfwtuiry  5,  1871 

Rejected. 

100  00 

Mary  Jones, 
Administratrix  of  the  estate  of  Thomas  Jones,  deceased. 
Dated  July  eth,  1871. 


No.  105. 

Agreement  between  Administrator  and  a  Claimant  to 

Refer.    [$  1507.] 

[Title  of  Estate  and  Court.] 

The  claim  of  A.  D.  against  the  estate  of  B.  C,  deceased,  for 
the  sum  of  five  hundred  dollars,  alleged  to  be  due  to  the  said 
A.  D.  for  money  lent  and  advanced  by  him  to  deceased  in  his 
lifetime,  haviug  been  presented  to  E.  F.,  the  administrator  of 
said  estate,  verified  in  due  form  of  law,  and  the  said  admin- 
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istrator  having  reason  to  doubt  the  correctness  thereof,  the 
same  being  unaccompanied  by  any  voucher,  and  not  appearing 
upon  the  books  of  said  deceased,  and  having  therefore  en- 
dorsed thereon  his  rejection  of  the  same:  It  is  hereby  agreed 
to  refer  the  matter  to  J.  T.  Boyd,  Esq. ,  a  disinterested  person, 
to  hear  and  determine  the  said  claim,  and  report  thereon  to  the 
District  Court,  provided  the  appointment  of  said  J.  T.  Boyd  be 
approved  by  the  Probate  Judge. 

Signed,  E.  F.,  Administrator. 

Dated,  etc.  A.  D.,  Claimant. 

[Indorsement.] 

The  appointment  within,   of  J.  T.  Boyd,  Esq.,  referee,  is 
approved.  M.  N., 

Dated,  etc.  Probate  Judge. 


No.  106. 
Order  of  such  Reference  to  be  Entered  in  District  Court. 

[J15J7.] 
[Title  of  Estate  and  Court.] 

On  filing  the  agreement  of  E.  F.,  administrator  of  the  above 
named  estate,  and  of  A.  D. ,  vvho  makes  claim  against  said  ^^^' 
estate  for  the  sum  of  five  hundred  dollars,  agreeing  to  refer 
said  claim  to  J.  T.  Boyd,  Esq.,  and  on  filing  the  approval  of 
the  Probate  Judge  of  this  county,  approving  the  appointment 
of  said  J.  T.  Boyd,  as  referee,  the  said  claim  is  hereby  referred  ***®' 
to  said  J.  T.  Boyd,  to  hear  and  determine  the  same  and  make 
report  thereon  to  said  District  Court. 


No.  107. 

Order  to  show  Cause  on  failure  to  give  Notice  to  Cred- 
itor.  [M511.] 

[Title  of  Estate  and  Court.  J 

It  duly  appearing  to  this  Court  by  the  records  thereof,  and 
by  the  affidavit  of  K.  L.,  duly  filed  in  this  Court,  that  A.  B., 
the  administrator  of  the  estate  of ,  deceased,  has  neg- 
lected to  publish  notice  to  creditors  as  required  by  law.  1\  is 
therefore  hereby  ordered,  that  the  said  administrator  show 
cause  before  this  Court,  at,  etc.,  on,  etc.,  why  his  letters  of 
administration  should  not  be  revoked.  And  it  is  further  or- 
dered, that  a  copy  of  this  order  be  served  upon  him  at  least  five 
days  before  said  day  be  appointed.            M.  N., 

Dated,  etc.  Probate  Judge. 


1411. 
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No.  108. 
Petition  for  Order  to  Sell  Perishable  Property-   [^  1622.] 

[Title  of  EsUte  and  Court.] 

To  the  honorable  the  Probate  Court  [or  the  Hon.  M.  C.  Blake, 

Probate  Judge]  of  the  city  and  county  of  San  Francisco,  in 

the  State  of  California: 

The  petition  of  James  Smith,  special  administrator  of  the 
estate  of  John  Smith,  deceased,  respectfully  shows — 

That  after  due  and  legal  proceedings  had  in  this  Court,  youi 
petitioner  duly  received  special  letters  of  administration  of  said 
estate,  to  wit:  on  or  about  the  second  day  of  September,  A.  D. 
1871,  and  that  said  letters  have  not  been  revoked. 

That  certain  property  of  said  estate,  consisting  of  a  hundred 
head  of  cattle,  a  thousand  bushels  of  com,  and  five  hundred 
barrels  of  apples,  is  perishable,  and  that  a  sale  thereof  is, 
therefore,  for  the  best  interest  of  the  estate. 

Wherefore  your  petitioner  prays,  that,  after  notice  of  at  least 
five  days  gi^en  of  the  hearing  of  this  application,  this  Court 
[or  your  Honor]  order  a  sale  of  the  said  perishable  property  to 
be  made,  or  that  such  other  or  further  order  may  be  made  as  is 
meet  in  the  premises.  Jahes  Smith, 

September  4th,  1871.  Special  Administrator,  etc. 


No.  109. 

Petition  for  Order  to  Sell  Perishable  and  other  Property 
to  Pay  the  allowance  to  the  Family  of  the  De- 
ceased.   [JM522,  1523.] 

[Title  of  Estate  and  Court.] 

To  the  honorable  the  Probate  Court  [or  the  Hon.  Probate 

Judge]  of  the  county  of  Amador,  in  the  State  of  California: 

The  petition  of  Frank  W.  Gross,  the  executor  of  the  last 

will  and  testament  of  E.  Perry  Jones,  deceased,  respectfully 

shows  — 

That  on  or  about  the  ninth  day  of  September,  A.  D.  1^^» 
your  petitioner  duly  received  from  this  Court  letters  testa- 
mentary of  the  estate  of  said  testator,  and  that  said  letters  baTO 
not  been  revoked. 

That  certain  property  of  said  estate,  to  wit:  seventy-five  hams, 
a  large  quantity  of  eggs  and  cheese,  and  about  five  hundred 
1523.  pounds  of  butter,  is  perishable,  and  that  a  sale  thereof  % 

therefore,  for  the  best  interest  of  the  estate. 
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That  besides  the  said  perishable  property,  which  is  at  present 

of  the  value  of  dollars,  or  thereabouts,  other  property 

of  said  estate,  consisting  of  horses,  cattle,  grain,  and  farming 

utensils  and  implements,  of  the  value  of  dollars,  or 

thereabouts,  has  come  to  the  hands  of  your  petitioner. 

That  on  or  about  the  ninth  day  of  September,  A.  D.  1871, 

a  provision  of dollars  per  month  until  the  return  of  tiie 

inventory,  for  the  widow  and  minor  children  of  said  testator, 
was  duly  allowed  by  your  Honor,  amounting  at  this  date  to  the 

pum  of dollars,  all  of  which  remains  unpaid  for  want  of 

{unds  in  the  hands  of  your  petitioner. 

That  at  the  time  of  the  return  of  the  inventory,  the  said  pro- 
vision allowed  as  aforesaid,  will  amount  to  the  sum  of 

dollars,  or  thereabouts,  and  that  a  sale  of  so  much  of  said  other 
property  as  will  bring  the  sum  of  dollars,  or  there- 
abouts, is  therefore  necessary,  to  pay  the  t^aid  allowance  to  the 
family  of  the  said  deceased. 

Wherefore  your  petitioner  prays,  that,  after  notice  of  at  least 
five  days  given  of  the  hearing  of  this  application,  this  Court 
[or,  your  Honor],  order  a  sale  to  be  made  of  th«  said  perish-  ism. 
able  property,  and  of  so  much  of  the  said  other  property  as 
may  be  necessary  to  be  sold,  to  pay  the  allowance  made  to  the 
family  of  the  said  deceased,  to  wit:  so  much  as  will  bring  the 

said  sum  of dollars,  or  thereabouts,  or  that  such  other  or 

further  order  may  be  made  as  is  meet  in  the  premises. 

Frank  W.  Gross, 
September  13th,  1871.  Executor,  etc. 


No.  110. 
[Bancroft's  Printed  Blank,  No.  896.] 

Petition  for  Order  of  Sale  of  Personal  Property. 

[$$1523,  1525.1 
[Title  of  Estate  und  Court.] 

To  the  Hon.  M.  E,  Myrick,  Judge  of  [or,  to  the  Hon.]  the  Probate 

Court  of  the  cUy  and  county  of  San  Francisco,  State  of  Cali-  ^^'^ 

fomia: 

The  petition  of  Mary  Jones,  the  administratrix  of  the  estate  of 
Thomas  Jones,  deceased,  respectfully  shows; 

That  on  the  sixteenth  day  of  Jane^  A.  D.  1871,  letters  of 
7 
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UM. 


1407. 


164S. 


1M4. 


1643. 


1444. 


adminvslration  of  the  estate  of   said  deceased  were  issued  to 
your  petitioner,  and  that  said  letters  have  not  been  reyoked; 

That  immediately  after  her  appointment,  she  caused  to  be  duly 
published,  according  to  law,  a  notice  to  thecredilorsqfsaid  deceased; 

That  the  following  claim,  against  the  said  e^ate  has  been  duly 
allowed,  and  fled  in  said  Court,  to  wit: 

The  claim  of  John  Smith  for  the  sum  of  ff teen  hundred  doOart 
with  interest; 

That  expenses  amounting  to  one  hundred  and  forty-seven  doUars 
for  (he  administration  have  been  incurred; 

That  an  allowance  of  one  hundred  dollars  per  monih  for  Ois 
maintenance  of  said  family  have  been  granted.  Amount  of  family 
allowance  due  arid  to  become  due  eleven  hundred  and  thirty  dollars; 

That  the  expenses  of  administration  that  tmU  be  incurred  before 
said  administration  can  be  closed,  will  amovfnt  to  the  sum  of  eleven 
hundred  and  ninety-five  dollars  and  forty-eight  cents.  All  amount- 
ing to  the  sum  of  thirty-nine  hundred  and  seventy^wo  dollars  and 
forty-eight  cents; 

That  no  moneys  of  said  estate  have  come  to  the  hands  of  your 
petitioners,  exc^t  the  sum  of  fifty  dollars; 

That  said  intestate  died  possessed  of  personal  property  appraised 
at  the  sum  of  forty-eight  hundred  and  fifty  dollars  ^  in  the  itivejitory 
and  appraisementj  but  that  said  property  is  now  of  the  value  of 
about  four  thousand  dollars  only; 

Ihai  therefore  a  sale  of  the  whole  or  some  portion  of  said  per- 
sonal property  is  necessary  for  the  payment  of  said  claim,  expenses 
of  administration,  and  allowance  to  ike  family; 

Wherefore  your  petitioner  prays  that  after  notice  of  at  least  ^ys 
[§1523]  days  given  of  the  hearing  ©f  this  application,  said  Court, 
[or,  your  Honor]  order  a  sale  of  the  whole  or  so  mwch  of  the  said  per- 
sonal property  as  shall  be  necessary  for  the  payment  of  said  claims 
expenses  of  admiritstration,  and  allowance  to  the  family  of  said 

m 

deceased,  or  that  such  other  or  farther  order  may  be  made  as  ib 
meet  in  the  premises. 

And  your  petitioner  will  ever  pray,  etc. 

Mary  Jones, 

Dated  August  (Uh,  1871. 
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No.  Ill- 

Petition  for  Order  to  sell  the  whole  of  the  Personal  Prop- 
erty at  Private  Sale,  as  being  for  the  best  Interest 
,    of  the  Estate.   L^M525, 1526.] 

In  the  Matter  of  the  Estate 


be  ) 
of  [ 


In  the  Probate  Court 
Paul  Harri^n.  Deceased.    J        Of  the  County  of  Sutter. 

To  the  honorable  the  Probate  Court  [or,  the  Probate  Judge, 

§  1526]  of  the  county  of  Sutter,  in  the  State  of  California:       "^•• 

The  petition  of  Jane  Harrison,  the  executrix  of  the  last  will 
and  testament  of  Paul  Harrison,  deceased,  respectfully  shows: 

That  on  the  first  day  of  July,  A.  D.  1871,  letters  testamentary  in 
the  estate  of  said  testator  were  duly  issued  to  your  petitioner 
by  order  of  this  Court,  and  your  petitioner  thereupon  entered 
upon  the  discharge  of  her  duties  as  such  executrix,  and  has 
ever  since  continued  to  act  as  such; 

That  your  petitioner  duly  made  and  returned  to  this  Court, 
at  its  first  term  after  her  apppintment  as  such  executrix,  as  ^^^' 
aforesaid,  a  true  inventory  and  appraisement  of  all  the  estate  ^^^' 
of  said  deceased  which  had  come  to  her  possession  or  knowl- 
edge; 1635. 

That  the  whole  of  the  personal  property  of  said  testator  is 
unproductiye,  and  besides,  being  exposed  to  fire,  is  depreciating  ^^^' 
in  value,  and  a  source  of  expense  in  its  keeping;  and  your  peti- , 
tioner,  therefore,  deems  it  for  the  best  interest  of  the  estate 
that  the  said  personal  property  should  be  sold; 

That  said  property  consists  principally  of  the  stock  in  trade 
and  store  fixtures  of  the  said  testator,  the  greater  portion  of 
which,  if  sold  at  public  auction,  would  not  bring  one  half  of 
its  original  cost,  it  being  of  little  value  to  any  one  except  to  a 
purchaser  of  fhe  whole  stock  contemplating  a  continuance  of 
the  business  of  said  testator  upon  the  premises  occupied  by  said 
testator  in  his  lifetime; 

That  an  offer  of  seventy-six  hundred  dollars  has  this  day 
been  made  to  your  petitioner  by  one  Timothy  Partington  for 
the  whole  of  said  personal  property,  embracing  said  stock  and 
store  fixtures  and  the  few  articles  of  furniture  left  by  said  tes- 
tator, which  is  four  hundred  and  fifty  dollars  more  than  the 
appraised  value  of  said  property; 

That  yotir  petitioner  believes  this  to  be  a  rare  opportunity  of 
selling  said  personal  property  at  so  large  a  price; 

That  the  expenses  necessarily  incident  to  a  sale  of  said  per- 
sonal property  at  public  auction  would  amount  to  at  least  the 
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sum  of  two  hundred  dollars,  which  is  an  additional  objection  to 
the  usual  public  sale;  that  therefore  good  reason  is  shown  ioi 
ordering  a  private  sale; 

Wherefore,  your  petitioner  prays  that  after  notice  of  at  least 
isai.  fiy^  d&ja  given  of  the  hearing  of  this  application,  this  Court 

[or,  your  Honor,  §  1522]  order  a  private  sale  to  be  made  of  the 
whole  of  said  personal  property  belonging  to  said  estate,  or 
that  such  other  or  further  order  may  be  made  as  is  meet  in  the 
premises.  Jans  Harbison. 

November  18th,  1871. 

[Verification.] 


440. 


No.  112. 


Short  form  of  Petition  for  Sale  of  Personal  Property  to 
Pay  Claims  and  Expenses  of  Administration' 

[$$  1522,  1523.] 
[Title  of  Estate  and  Court.] 

IBM.  *^^  ^®  honorable  Probate  Court  [or,  Judge] : 

The  petition  of  A.  B.,  adminiRtrator,  re8pe<^tfully  showeth, 
that  claims  against  the  estate  of  said  deceased  have  been  dolj 
presented  and  allowed,  amounting  to  the  sum  of  one  thousand 
dollars;  that  no  money  has  come  to  the  hands  of  petitioDer, 

i5».  except  the  sum  of  two  hundred  and  fifty  dollars,  which  hsM 

been  paid  out  in  the  necessary  expenses  of  administration,  in- 
cluding the  funeral  expenses  of  deceased;  and  that  for  the 
payment  of  said  claims  and  the  further  expenses  of  adminis- 
tration, it  is  necessary  to  sell  the  personal  property  of  said 
estate. 
Wherefore  your  petitioner  prays  for  an  order  of  sale,  etc. 

A.  B., 
Dated,  etc.  Administrator. 


No.  113. 
[Bancroft's  Printed  Blank,  No.  897.] 

Order  appointing  Time  and  Place  for  hearing  Applica- 
tion to  sell  Personal  Property  and  directing 
Notice  to  be  Q-iven-    [M  1522, 1523, 1526.] . 

[Tide  of  Estate  and  Court] 

On  reading  and  filing  the  petition  of  Mary  Jones,  the  adtn'tf^- 
iatrcUrix  of  ttie  estate  of  Thomas  Jones,  deceased,  praying  for  ^ 
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order  to  sell  the  whole  or  so  much  of  the  personal  property  belong- 
ing to  the  said  estate  as  shall  be  necessary  for  tJie  payment  of  a 
certain  claim  allowed  against  said  estate,  the  expenses  of  the  admin- 
istration,  and  the  allowance  to  the  family  of  said  deceased: 

It  is  ordered,  that  all  persons  interested  in  said  estate  appear 
before  the  Judge  of  the  [or  before  the]  Probate  Court  of  the  cUy  1522. 
and  county  of  San  Francisco,  State  of  California,  at  the  Court 
room  of  said  Court,  at  the  City  Hall  in  said  city  and  county, 
on  the  thirteenth  day  of  AuguM,  A.  D.  1871,  at  eleven  o'clock 
^.  M.,  then  and  there  to  show  cause  why  such  order  should 
not  be  made. 

And  it  is  further  ordered,  that  a  copy  of  this  order  be  pub- 
lished in  the  Daily  AUa  Californian,  a  newspaper  published  [or  be 
posted  in  three  public  places]  in  said  cUy  and  county,  at  least ^ve  1823. 
days  previous  to  said  thirteenth  day  of  August,  A.  D.  1871. 

if.  H,  Myrick, 

Dated,  August  6th,  1871.  Probate  Judge. 


No.  1 14. 
[Bancroft's  Printed  Blank,  No.  942.] 

Notice  of  hearing  Application  to  Sell  Personal  Property. 

[J  1523.] 

State  of  California,  )  t    t>    i.  a    /^     -j. 

County  of  Sacramento.  \  ^"  ^"""^^  C^™*' 

Notice  is  hereby  gfiven  that  George  WUson,  the  administrator 
of  the  estate  of  Albert  Post,  deceased,  having  filed  in  this  Court 
his  petition,  praying  for  an  order  of  sale  of  the  personal  property 
of  the  estate  of  said  Albert  Post,  deceased,  the  hearing  of  the 
same  has  been  fixed  by  said  Court  for  ifonday ,  the  thirteenth  day  of  "^• 
August,  1871,  at  eleven  o'clock,  in  the  forenoon  of  said  day,  at  1523. 
the  Court  room  thereof,  at  the  Court  House  in  the  cUy  and  county 
of  Sacramento;  and  all  persons  interested  in  said  estate  are 
notified  then  and  there  to  appear  and  show  cause,  if  any  they 
have,  why  the  said  order  prayed  for  should  not  be  mxide, 

A.  C.  BidweU,  Clerk.' 

By  John  Smith,  Deputy  Clerk. 
Dated  August  1th,  1871 . 
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signed,  administrairix  of  the  e^iate,  of  eaid  deceased,  will  sell  at 
public  auction,  to  the  highest  bidder,  for  cash,  gold  coin  of  the 
1526,  United  States^  on  Tuesd&j,  the  twenty-fifth  day  of  August,   A.  D- 

1871,  at  twelve  o'clock  M.,  at  the  auction  salesrooms  of  John  Mid- 
M17-  dleton  dc  Son,  northeast  corner  of  Montgomery  and  California 

streets,  in  said  city  and  county,  the  following  personal  property, 
to  wit: 

Oyw  gold  watch  and  chain,  25  shares  of  the  Crown  Point  Gol^l 
and  Silver  Mining  Company,  100  shares  of  the  Cornucopia  Copper 
Mining  Company,  etc. ,  as  in  petition. 

Mary  Jones, 
•Administratrix  of  tJie  estate  of  Thomas  Jones,  deceased. 
Dated  August  13th,  1871. 


1529. 


1626. 


No.  119. 
[Bancroft's  Printed  Blank,  No.  900.] 

Return  and  Account  of  Sales  of  Personal  Property,  and 
Petition  for  Confirmation  and  Approval.    L$  1575.J 

[Title  of  Estate  and  Court.] 
To  the  honorable  the  Probate  Court  of  the  ci^y  and  county  of 

Sa7i  Francisco,  State  of  California: 

Mary  Jones,  the  administratrix  of  the  estate  of  Thomas  Jones ^ 
deceased,  at  this,  the  September  term,  A.  D.  1871,  of  this  Pro- 
1517.  bate  Court,  respectfully  returns  the  following  account  of  sales 

made  by  her  under  the  order  of  the  Judge  of  [or,  of]  this  Court, 
dated  on  the  thirteenth  day  of  August,  A.  D.  1871,  and  report 
as  follows,  to  wit :  , 

That  in  pursuance  of  said  order  of  sale  she  gave  public  notice 
for  at  least  ten  days,  by  puhllcation  in  the  Democratic  Press,  a 
newspaper  published  in  said  city  and  county  [or,  by  posting  notices 
in  three  public' places  in  said  city  and  county],  in  which  notices 
were  specified  the  time  and  place  of  sale,  as  will  also  and  more 
fully  appear  by  the  affidavit  marked  **A,"  hereunto  annexed 
and  made  a  part  hereof: 

That  at  the  time  and  place  specified  in  said  notice,  to  wit:  at 
the  auction  sales  rooms  of  John  Middleton  &  Son,  northeast  comer 
of  Montgomery  and  California  streets  in  said  city  and  county,  on 
the  twenty-fifth  day  of  August,  A.  D.  1871,  at  tTvelve  o'clock  M., 
^*2*-  she  caused  to  be  sold  through  said  John  Middleton  d;  Son,  auc- 

tioneers, to  the  highest  bidder,  for  cash,  the  property  described 
in  said  notice  and  mentioned  in  the  account  of  sales  attached 
to  the  affidavit  marked*  '*  B,"  hereunto  annexed  and  made  a 
part  hereof; 
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That  at  such  sales  the  persons  named  in  said  account  of  sales 
'became  the  purchasers  of  the  articles,  and  at  the  prices  set 
opposite  their  names  respectively:  that  all  of  the  said  property 
Tvas  present  at  the  time  of  selling;  that  the  said  sales  were 
le^lly  made  ^nd  fairly  conducted;  that  the  bidding  was  spir-  um. 
ited;  and  that  the  sums  bid  were  not  disproportionate  to  the 
Talue  of  the  property  sold;  all  of  which  will  also  and  more 
fully  appear  by  said  affidavit  marked  "  B." 

'Wherefore  said  administratrix  prays  that  said  sales  be  con- 
firmed and  approved,  and  declared  valid. 

Mary  Jones, 
Administratrix  of  the  estate^  of  Ihomas  Jones,  deceased. 

Dated  September  1th,  1871. 

State  of  California,  ) 

CUy  and  County  of  San  Francisco, )  ^* 

Mary  Jones,  who  as  the  administratrix  of  the  estate  of  1  homas 
Jones,  deceased,  has  subscribed  the  foregoing  return  and  ac- 
count  of  sales,  being  duly  sworn  [if  there  are  several  affidavits, 
then  say,  each  for  himself  or  herself  \  says:  that  she  has  h^ard 
read  the  said  return  and  account,  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  her  own  knowledge,  except 
as  to  the  matters  which  are  therein  stated  on  her  information  or 
belief,  and  as  to  those  matters  that  she  believes  it  to  be  true. 

Mary  Jones, 

Subscribed  and  sworn  to  before  me,  this  seventh  day  of  Sep- 
tember, A.  D.  1871.  Geo.  T.  Knox, 

Notary  Public. 
[Notarial  Seal.] 


No.  120, 
[Bancboft's  Printed  Blank,  No.  900.] 

Affidavit  of  Publication  of  Notice  of  Sale  of  Personal 

Property. 

[Title  of  Estate  and  Court.] 
State  of  California,  ) 

CUy  and  County  of  San  Francisco, ) 


ss. 


Here  insert  printed  copy  of 
Notice  of  Sale. 


Charles  Brovm,  of  said  ciJty 
and  county,  being  duly  sworn, 
says,  that  he  is  a  white  male^^^ 
citizen  pf  the  United  States, 
of  the  age  of  twenty-one  years 
and  upwards;  not  interested  in 
the  estate  of  Thonias  Jones,  de- 
ceased, and  is  competent  to  be 


on 
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Here  insert  printed  copy  of 
I  Notice  of  Sale. 


a  witness  in  the  matter  of  said 
estate; 

That  he  is  (he  principal  derh, 
and  book-keeper  in  the  office  of 
the  pMisher  of  ihe  Democraik 
Press,  a  newspaper  published  tn 
said  cUy  and  county,  and  as  suck 
clerk  and  book-keeper  has  charge 
of  aU  advertisements  in  saidnewh 
paper; 

[That  a  notice,  of  which  the 
annexed  is  a  true  copy,  ivas 
published  in  said  newspaper  for 
at  least  ten  days,  and  as  ofkn 
during  (he  period  of  said  ten  days 
as  said  paper  was  regularly  is- 
sued, to  wit:  daily,  Sundays  &> 
cepted,  from  the  fourteenth  day 
of  August,  1871,  to  and  until  the 
twenty-fifth  day  of  Augu^,  1871, 
both  days  inclujsive]  {or  iftheaffir 
davit  is  of  posting,  then  omiUvng 
the  words  wUhin  the  last  brackets, 
say): 

That  a  notice,  of  which  (he  an- 
nexed is  a  true  copy,  was  posted 
by  him,  on  the  fourteenth  day  of 
August,   1871,  in  three  ptMc 
places  in  said  city  and  county^ 
to  wU:  one  at  the  ifnUed  Slal^ 
Post  Office,  one  at  the  Ball  of 
Records,  and  one  ai  the  audm 
sales  rooms  of  John  Middleton  & 
Son,  in  said  city  and  county  [or 
at  whatever  places   notice  was 

posied\, 

Charles  BroK^- 

Subscribed  and  sworn  to  before  me,  this  seventh  di&j  of  Sei^ 
tember,  A.  D.  1871,  George  T.  Knox, 

Notary  Pv^^- 

[Notarial  Seal.] 
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No.  121. 
[Bancboft's  Printed  Blank,  No.  894.] 

Affidavit  of  Auctioneer  to  Sales  of  Personal  Property. 

[Title  of  Estate  and  Court.] 

State  of  California,  \ 

City  and  County  of  San  Francisco,  j  ^' 


Here  insert  copy  of  Notice  of 

Sale. 


n 


John  Middleton,  of  said  city 
and  county,  being  duly  sworn, 
says,  tljiat  he  is  a  member  of  the 
firm  of  John  Middleton  db  Son, 
auctioneers  in  said  cUy  and 
county,  that  the  property  men- 
tioned in  the  annexed  notice 
was  sold  by  said  auctioneers  to 
the  highest  bidders  for  cash, 
at  the  place  mentioned  in  said 
notice,  on  the  twenty-fifth  d( 
of  August,  A.  D.  1871,  thesaU 
commencing  at  twelve  o'clock  ,M. 

That  all  of  said  property  was 
present  at  the  time  of  selling; 
that  the  said  sales  were  legally 
made  and  fairly  conducted;  and  ***" 
that  the  sums  bid  were  not  dis- 
proportionate to  the  value  of 
the  property  sold ; 

That  the  account  of  sales  at- 
tached to  this  affidavit  is  true 
and  correct. 

John  Middleton, 


Subscribed  and  sworn  to  before  me,  this  seventh  day  of  Sep- 
tember, A.  D.  1871  W.  W.  Lawton, 

Notary  Public. 
[Notarial  Seal.] 
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ACCOUNT  OF  SALE. 


Name  of  Article  Sold. 


Name  of  Purchaser. 


A.m't  Bid 


1  Gold  wafch  and  chain 

25  Shares  Zenith  Gold  and  Silver 
Mining  Co 

100  Shares  Cornucopia  Copper 
Mining  Co 

60  Shares  Nellie  and  Julia  Min- 
ing Co 

6  Shares  Smoky  Valley  Mining 
Co 


William  Broum $     106.00 


Donald  Ferguson. 


Artemus  Ward 


Orpheus  C.  Kerr. 


Dan  Fhule 


Charges: 

Advertising  in  Democratic  Press $12.50 

Commissions  as  per  agreement 50.00 


2,525.00 
700.00 
800.00 
50.00 
$4,181.00 


62.50 


Net  proceeds  of  sale 


$4,118.50 


August  25th,  1871. 


John  Middleton  dc  Son^ 

Avjctioneer^, 


Note.— The  foregoing  forms  are  all  printed  In  one  form,  and  therefore  yerj  oonTeoient 
for  nse. 


1517. 


No.  122.    ■     • 
Order  approving  Sale  of  Personal  Property.   [*  1522.] 

[Title  of  Estate  and  Court.] 

Mary  Jones,  administratrix,  etc.,  having  daly  returned  and  filed 
herein  her  return  and  account  of  sale  duly  verified  by  her  affidavit 
of  the  following  personal  property,  to  wit  [same  as  in  return  and 
account] :  and  the  matter,  for  an  order  approving  said  sale  com- 
ing on  regularly  to  be  heard  this  seventh  day  of  September, 
A.  D.  1871,  and  it  duly  appearing  to  said  Court  said  sale  was 
properly  conducted  and  legally  madp,  and  that  due  notice  of 
the  time  and  place  of  such  sale  was  given  as  required  by  law 
and  the  order  of  this  Court;  ^ 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  said  sale 
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of  said  personal  property  be  and  the  same  is  hereby  approved 
and  confirmed  and  declared  valid. 

M.  H.  Myrick,  Probate  Judge. 
Dated  September  7th,  1871. 

Note.— The  statate  does  not,  upon  application  to  sell  personal  property,  aa  upon  appli- 
cation for  sale  of  real  estatje,  require  the  appointment  of  an  attorney  for  miiiorM  and  absent 
persons  interested  in  the  estate,  though  the  reason  for  such  appointment  would  seem  to  be 
equally  applicable  to  both  cases.    [|  1718.] 


No.  123. 
Order  Confirming  Sale  of  Personal  Property  directed  by 

the  Will  to  be  Sold.   W  1560, 1561.] 

[Title  of  Estate  and  Court.] 

Howard  Cross,  the  executor  of  the  last  will  and  testament  of 
Francis  Cole,  deceased,  having,  on  the  first  day  of  August, 
A.  D.  1871,  sold  to  H.  O.  Beatty,  Esq.,  without  the  order  of 
this  Probate  Court,  certain  personal  property  [specifying  it,  or 
the  personal  property]  directed  by  said  will  to  be  sold,  and 
having  given  notice  of  the  said  sale,  and  returned  accounts  ^"®' 
thereof  to  this  Court,  and  proceeded  in  making  the  savi  sale  in 
all  respects  as  if  it  had  been  made  under  the  order  of  this 
Court,  no  special  directions  having  been  given  in  the  said  will 
[or  in  all  respects  according  tg  the  special  directions  given  in 
the  said  will]; 

And  it  appearing  that  said  sale  was  legally  made  and  fairly 
conducted,  and  that  the  sum  bid  was  not  disproportionate  to 
the  value  of  the  property  sold,  on  motion  of  A.  P.  Catlin;  Esq.,  ^^^• 
counsel  for  said  executor; 

It  is  ordered,  adjudged  and  decreed,  that  said  sale  be  con- 
firmed and  approved,  aifii  declared  valid. 

B.  BoBQiSOK, 

Probate  Judge. 
Dated  at  Sacramento,  this  second  day  of  August,  1871. 


No.  124. 
[Bancroft's  Pbinted  Blank,  No.  903.] 

Petition  for  Order  of  Sale  of  Real  Estate.    [M 1518,  1537.] 
In  the  Matter  of  the  Estate  of ) 
Thomas  Jones,  Deceased*      j 

In  the  Probate  Court  of  the  cUy  and  county  of  San  Francisco, 

State  of  California. 

To  the  Hon.  M.  H,  Myrick,  Judge  of  [or,  the  honorable]  the  Pro- 
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1687.  bate  Court  of  the  ciiy  and  conntj  of  San  Francisco^  State  of 

California: 

The  petition  of  Mary  Jones,  the  administrairix  of  ffie  estale  of 
Thomas  Jones,  deceased,  respectfully  shows; 

That  said  Thomas  Jones  died  intestate,  on  or  about  the  set^en- 
teenih  day  of  May,  A.  D.  1871,  in  the  dty  and  county  of  San 
Francisco,  being  at  the  time  of  his  death  a  resident  of  the  said 
city  and  county  of  San  Francisco,  and  leaving  estate  in  said  city 
and  county; 

That  on  the  sixteenth  day  of  June,  A.  D.  1871,  your  petitioner 
duly  qualified  as  such  administratrix,  and  that  letters  of  admin- 
istration of  said  estate,  signed  by  the  clerk,  and  under  the  seal 
of  said  Court,  were  thereupon  duly  issued  to  your  petitioner,  a 
competent  person,  and  have  not  been  revoked; 

That  your  petitioner  duly  made  and  returned  to  said  Court, 
ai  its  first  term  after  her  appointment,  to  wit:  on  the  sixth  day  oi 
July,  A.  D.  1871,  a  true  inventory  and  appraisement  of  all  the 
estate  of  the  said  deceased,  which  has  come  to  her  possession  or 
knowledge.  And  also  publishes  notices  to  the  creditors  of  said 
1490.  decedent  as  required  by  law; 

All  which  will  more  fully  appear  by  reference  to  the  papers 
on  file  in  the  clerk's  office,  and  to  the  records  of  said  Court  in 
the  matter  of  said  estate  which  is  hereby  made; 

That  the  amount  of  personal  estate  that  has  come 

to  the  hands  of  your  petitioner  is  the  sum  of. .     $4,168.50 

Cash  and  the  sum  of • 287,00 

Appraised  value  of  the  personal  property  set  apart  for 
ihe  use  of  the  family  of  the  deceased 

Whole  amount  of  personal  §roperty ....     $4,465.50 

That  a  portion  of  said  personal  property  has  been  disposed  of 
as  follows,  to  wit:  (he  said  personal  property  set  apart  for  ilie  use  of 
said  family,  andthe  sum  of  four  hundred  and  fifty-eighl  doUars  fl^ 
fifty  cents  cash  paid,  expenses  of  administration,  and  family  aSovy 
ance,  leaving  in  the  hands  of  your  petitioner  the  sum  of  thirfy-seven 
hundred  and  ten  dollars  only: 

That  the  debts  outstanding    against   the    said  de- 
ceased, as  far  as  can  be  ascertained  or  estimated, 

amount  at  this  date  to  the  sum  of $2,450.00 

and  are  fully  set  forth  in  the  schedule  marked 

''A,"  hereunto  annexed  and  made  a  part  of  this 
petition; 

That  the  amount  due  upon  the  family  allowance  is 

the  sum  of 
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That  the  amount  that  will  be  due  upon  said  family 

allowance,  after  the  same  shall  have  been  in  issr, 

force  for  one  year,  is  the  sum  of $  880.00 

That  the  debts,  expenses  and  charges  of  the 

administration  already  accrued,  amount  ^sn* 

to  the  sum  of  ^ $458.50 

and  are  fully  set  forth  in  the  schedule 
marked  "B,"  hereunto  annexed  and 
made  a  part  of  this  petition $458.50 

That  the  debts,  expenses  and  charges  of  administra- 
tion that  will  or  may  accrue  during  the  adminis- 
tration are  estimated  by  your  petitioner  at  the 

sum  of  $1,195.48  mi. 

and  are  set  forth  in  the  schedule  marked  "  C" 
hereunto  annexed,  and  made  a  part  of  this  peti-  * 
tion 

Whole  amount  of  the  debts  outstanding  against  the 
deceased,  of  the  amount  due  and  to  become  due 
upon  the  family  allowance,  of  the  debts,  ex- 
penses and  charges  of  administration  already 
accrued  and  remaining  unpaid,  State  and 
county  taxes  and  of  the  estimated  debts, 
expenses,  and  charges  of  administration  that 
will  or  may  accrue $4,475.48 

That  a  full  description  of  all  the  real  estate- of  which  the  said 
decedent  died  seized,  or  in  which  he  had  any  interest,  or  in 
which  the  said  estate  has  acquired  any  interest,  and  the  condi- 
tion and  value  of  the  said  real  estate  are  set  forth  in  the 
schedule  marked  ''D,"  hereunto  annexed  and  made  a  part  of 
this  petition; 

That  the  whole  of  said  real  esiaie  was  acquired  by  said  deceased 
after  his  marriage  to  your  peiiiioner,  and  is,  therefore,  community  ^^  ^  ^^^ 
property;  ^ 

That  the  following  are  the  names  and  ages  of  the  devisees  [if 
any]  and  heira  of  the  ^aid  deceased,  to  wit:  James  Jones,  aged 
twenty-three  years,  William  Jones,  aged  eighteen  years,  Charlotte 
Jones,  aged  sixteen  years,  and  Emmu  Jones,  aged  fourteen  years,  ^^' 
the  children  of  said  deceased  and  your  petitioner. 

Your  petitioner  therefore  alleges  that  the  personal  estate  in 

the  hands  of  your  ^petitioner  is insufficient  to  pay  the 

allowance  to  the  family,  the  debts  outstanding  against  the  de- 
ceased, and  the  debts,  expenses  and  charges  of  the  administra- 
tion; and  that  it  is  necessary  to  sell  the  whole  or  some  portion  n 
of <  the  real  estate  for  such  purposes. 
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SCHEDULE  "Ar 

Claim  of  John  Smith,  for  the  sum  of  fifteen  hundred  dollars,  wiih 
interest  on  the  sum  of  one  thousand  dollars,  at  the  rate  of  two  per 
cent,  per  month,  from  the  twentieth  day  of  June,  A.  D.  1871. 

Allowed  and  approved  by  the  administratrix,  June  20ih,  A.  D, 
1871,  and  by  the  Probate  Judge,  June  22d,  A.  D.  1871. 

Claim  of  George  laylor,  funeral  expenses,  for  the  sum  of  two 
hundred  dollars. 

Allowed  and  approved  by  the  administratrix,  June  21st,  A,  D, 
1871,  and  by  the  Probate  Judge,  June  23d,  A.  D,  1871. 

Claim  of  Dr,  C,  J,  Bryant,  expenses  last  sickness,  for  the  sum 
of  two  hundred  and  fifty  dollars. 

Allowed  and  approved  by  the  administratrix  and  the  Probak 
Judge,  July  1st,  A.  D,  1871. 

Claim  of  Alfred  Pope,  balance  of  account,  for  (he  sum  office 
hundred  dollars, 

Alloxoed  and  approved  by  the  administratrix  and  the  Probate 
Judge,  July  5th,  A.  D,  1871.  Mary  Jones, 

Administratrix, 

SCHEDULE  "B," 

Fees  of  Clerk  of  Probate  CouH $  16.50 

Fees  of  Appraisers  of  Estate 30.50 

Fees  of  Attorney  for  Administrator lOO.OO 

Publication  of  Notice  to  Creditors 6.00 

Pvblicaiion  of  Notice  of  ApplUioiionfor  Order  of  Sale  of 

Personal  Property 5.00 

Notary  Fees,  Affidavits  to  Return  of  Sale  of  Personal 

Propei'ty 1.50 

Allowance  to  Family  of  Deceased 300.00 

t4:58.50 
Mary  Jones,  Administratrix. 

SCHEDULE  "Cr 
lees  of  Attorney  for  Administratrix,  upon  closing  said 

Estate  OAi  per  agree^nerd $  400.00 

Commissions  upon  $14,137.00,  the  Appraised  Value  of 
said  estate,  and  the  prcbaUe  amount  of  the  whole 
estate  to  be  accounted  for  by  the  said  administratix, 

upon  the  settlement  of  her  fiiwl  account 695.48 

Other  Expenses ..'. 100.00 

$1,195.48 
Mary  Jones,  Administrairix. 
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SCHEDULE  "D." 

First— That  certain  piece  of  parcel  or  land,  set  forth  in  said 
inventory  and  appraisement,  and  being  siluaie  in  the  city  and  county 
of  San  Francisco,  State  of  California,  and  hounded  and  particularly 
described  a»  follows,  to  unt: 

Commencing  at  the  northeast  comer  of  Washington  and  Mason 
streets,  running\hence  easterly,  along  the  ^northerly  line  of  Washing- 
ton street,  twenty  (20)  feet;  thence  at  right  angles  northerly  eighty 
(SO)  feet;  thence  at  right  angles  westerly  twenty  (20)  feet  to  the  east- 
erly line  of  Mason  street;  and  thence  southerly  along  said  easterly 
hne  of  Mason  street,  eighty  (SO)  feet,  to  the  point  of  commencement; 

That  said  lot  is  improved,  and  was  appraised  at  the  sum  of  three 
thousand  dollars,  and  is  estimated  by  your  petitioner  to  be  worth  i^g^^ 
about  that  sum.  This  lot  was  set  apart  as  a  homestead  for  the  use  of 
the  family  of  said  deceased  by  the  decree  of  said  Court,  dated  July 
6th,  1871,  and  said  family  are  now  residing  thereon,  and  the  same 
is  not  subject  to  administration. 

Second — That  certain  other  lot,  piece  or  parcel  of  land,  set  forth 
in  said  inventory  and  appraisement,  situate,  lying  and  being  in  said 
city  and  county,  and  known  on  the  official  map  of  said  city  as  fifty- 
vara  lot  number  six  hundred  and  ninety  (No,  690.) 

That  said  lot  was  appraised  at  the  sum  of  six  thousand  dollars, 
and  would  probably  bring  that  sum  at  piiblic  auction  if  sold  in  one 
parcel;  but  if  said  lot  were  divided  into  two  equal  portions,  by  a 
line  running  through  the  middle  thereof,  from  east  to  west,  the 
northerly  half  of  said  lot  wovdd  probably  bring  about  thirty-five 
hundred  dollars,  and  the  southerly  half  about  three  thousand  dollars. 
This  property  is  unimproved,  except  thai  it  is  enclosed  by  a  good 
and  substantial  fence.    It  yields  no  income. 

Mary  Jones,  Administratrix. 

Thai  by  a  sale  of  less  than  one  half  of  the  lot  secondly  described  in 
said  inventory,  the  residue  thereof  would  be  greatly  injured,  and 
Vwt  U  would  be  most  for  the  interest  of  all  concerned,  to  sell  the 
whole  of  one  half  of  said  real  estate,  to  wit:  the  southerly  half  of 
-fifty-vara  lot  ^o.,690,  said  half  being  sixty-eight  and  three  quarters 
(6S^)feet  on  Leavenworth  streH,  by  one  hundred  thirty  seven  and 
one  fwlf  (Idli)  feet  deep,  and  sixty-eight  and  three  quarters  (68|) 
feet  from  the  southeast  comer  of  Leavenworth  and  Chestnut  street. 

Wherefore  your  petitioner  pray«  that  an  order  be  made  by 
mid  Court  \or  your  Honor]  directing  all  persons  interested  in  1688.. 
said  estate  to  appear  before  said  Court  at  a  time  and  place 
specified,  not  less  than  four  nor  more  than  ten  weeks  from  the 

8 


1587. 


446. 
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tiine  of  making  such  order,  to  show  cause  why  an  order  should 
not  be  granted  to  your  petitioner  to  sell  so  much  of  the  real 
estate  of  the  deceased  as  shall  be  necessary; 

And  that  after  a  full  hearing  of  this  petition,  and  examina- 
tion of  the  proofs  and  allegations  of  the  parties  interested,  and 
due  proof  of  the  publication  of  a  copy  of  said  order  to  show 
cause,  etc.,  an  order  of  sale  be  made,  authorizing  your  peti- 
tioner to  sell  so  much  and  such  parts  of  the  real  estate  as  said 
Court  shall  judge  necessary  or  beneficial;  or  that  such  order 
or  further  order  may  be  made  as  is  meet  in  the  premises. 

And  your  petitioner  will  ever  pray,  etc. 

Mary  Jones. 
Dated  November  5th,  1871. 

State  of  California,  ) 

City  and  County  of  San  Francisco^  j  ^®' 

Mary  Jones,  the  petitioner  above  named,  being  duly  sworn, 
8ay8  that  ahe  has  heard  read  the  foregoing  petition,  and  knows 
the  contents  thereof,  and  that  the  same  is  true  of  her  own 
knowledge,  except  as  to  the  matters  which  are  therein  stated  on 
her  information  or  belief;  and  as  to  those  matters,  that  she 
believes  it  to  be  true.  Mary  Janes. 

Subscribed  and  sworn  to  before  me,  this  fifth  day  of  Novem- 
ber, 1871.  F.  B.  ComwaU,  Notary  FuUk. 

[Notarial  Seal.] 


No.  126. 
[Banceoft's  Printed  Blank,  No.  904.] 
Order  to  show  Cause  why  Order  of  Sale  of  Beai  Estate 

should  not  be  made,   m  1538, 1712.] 

[Title  of  Estate  and  Court.] 

It  appearing  to  the  Jmdge  of  [or,  to  the]  said  Court,  by  the 

1538.  petition  this  day  presented  and  filed  by  Mary  Jones,  the  admin^ 

isiratrix  of  the  estate  of  Thomas  Jones,  deceased,  praying  for  an 

order  of  sale  of  real  estate,  that  it  is  necessaiy  to  sell  the  whole 

or  some  portion  of  the  real  estate,  to  pay  the  aUotoance  to  the 

family,  tJie  debts  outstanding  against  the  deceased,  and  the  dehts, 

expenses  and  cliarges  of  administration: 

It  is  th*erefore  ordered  by  the  Judge  of  [or,  by  the]  said  Court, 
that  all  persons  interested  in  the  estate  of  said  deceased,  app^^ur 
before  the  said  Probate  Court  on  ifoTiday,  the  seventh  day  of 
December,  A.  D.  1871,  at  eleven  o'clock  in  the /orcnoon  of  said 
1638.  day,  at  the  Court  room  of  said  Probate  Court,  at  the  City  Eo&r 

in  said  city  and  county  of  San  Francisco,  to  show  cause  why  ao 
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170S.  least ^four  successiye  weeks,  and  as  ordered  by  the  Judge 

of  this  Court,  and  as  required  by  law,  being  filed  herein,  and  it 
duly  appearing  that  such  publication  was  completed  at  least 
ten  days  before  the  day  set  for  hearing  said  petition,  (a)  this 

1^9.  Court  proceeded  to  the  hearing  6f  said  petition,  and  heard  and 

examined  the  allegations  and  proofs  of  the  petitioner,  and  other 
documentary  proofs  were  offered  and  put  in  eyidence;  and 
Henry  J,  Wells,  attorney  for  said  minors  [naming  them],  having 
appeared  on  the  hearing,  as  aforesaid,   and  in  open   Court 

1719.  assented  to  this  order,  and  no  person,  interested  in  the  said 

estate  or  otherwise,  having  made  or  filed  any  objections  thereto; 

iffis.  and  it  duly  appearing,  that  all  the  proceedings  upon  this  appli- 

cation have  been  in  all  respects  strictly  conducted  in  accordance 
with  law:  On  motion  of  said  counsel  for  said  admirnMrcdrix, 
it  is  hereby  ordered,  adjudged,  and  decreed,  that  said  Mary 
JoneSj  the  administratrix  of  the  estate  of  Ihomas  Jones,  deceased, 
be  and  she  is  hereby  authorized  to  sell,  either  in  one  parcel 
or  in  subdivisions,  as  the  said  administratrix  shall  judge  most 

1M3.  beneficial  to  said  estate,  the  following  real  estate  belonging  to 

1648.  said  estate,  at  public  auction  (b)  to  the  highest  bidder,  upon  the 

1M9.  following  terms,  to  wit:  for  cash,  gold  coin  of  the  United  States; 

1644.  And  it  is  further  ordered,  that  before  making  such  sale,  the 

said  administratrix  execute  an  additional  bond  to  the  State  of 

1390.  California,  with  two  or  more  sufficient  sureties,  in  the  penal  sum 

of  three  thousand  dollars,  conditioned  that  the  said  administratrix 
shall  faithfully  execute  the  duties  of  the  trust  according  to  law. 
The  following  is  the  real  estate  hereby  authorized  to  be  sold, 
being  situated  in  the  said  city  and  county  of  San  Francisco, 
State  of  California,  and  bounded  and  described  as  follows,  to 

1644.  wit:    [Here  insert  description.] 

Done  in  open  Court  this  17th  day  of  December,  1871. 

M.  H,  Myrick,  Probate  Judge. 


Clerk's  Certificate  to  be  annexed.   [«  1719, 1554, 1923.] 
Office  of  the  County  Clerk  ) 

1719.  Of  the  City  and  County  of  San  Francisco. )      * 

I,  William  Harney,  County  Clerk  of  the  city  and  county  of 

San  Francisco,  and  ex-officio  Clerk  of  the  Probate  Court  thereof, 

do  hereby  certify  the  foregoing  to  be  a  full,  true,  and  correct 

(s)  Note.— Hie  practitioner  will  notice  that  the  Berrice  is  not  complete  tilICMdi]rs 
after  four  weeks'  publication,    f  1639. 

(b)  Note.— The  above  order  will  answer  for  "  private  aalf" "  by  inserting  In  place  of  "i^ 
public  auction  at  private  sale  pursouit  to  prayer  of  her  petition  herein."      [§1649.] 


APPENDIX.  CXVU 

copy  of  the  Order  of  Sale  of  Real  Estate,  made  and  entered  in  the  1554. 

matter  of  the  estate  of  said  deceased,  on  the  11th  day  of  December, 

A.  I),  1871,  that  I  have  compared  the  same  with  the  original,  iws. 

and  is  a  correct  transcript  therefrom,  and  of  the  whole  thereof, 

on  file  in  my  office. 

Witness  my  hand  and  the  seal  of  said  Court,  this  Vl(h  day 

of  December,  A.  D.  1871. 

WUliam  Harney,  Clerk. 

By  A,  J.  Jeghers,  Deputy  Clerk- 
[Seal.  J 


No.  128. 
Objections  to  Granting  Order  of  Sale  of  Baal  Estate, 

[$$  1518,  1553.1 
[Title  of  Estate  and  Court.] 

To  the  honorable  the  Probate  Court  of  the  city  and  county  of 

San  Francisco,  in  the  State  of  California: 

James  J.  Beckett,  an  infant  under  the  age  of  fourteen  years, 
and  the  sole  heir-at-law  of  the  said  James  Beckett,  deceased, 
by  Charles  Gallagher;  his  guardian,  shows  for  cause  why  the 
order  of  sale  of  real  estate  in  the  petition  of  Abia  A.  Selover, 
prayed  for,  should  not  be  granted,  the  following  objections  and 
allegations  of  law  and  fact,  viz: 

That  the  order  to  show  cause  is  irregular  and  insufficient  in 
this:    [State  wherein.] 

And  the  said  James  J.  Beckett,  an  infant^  etc.,  sets  forth  the 
following  as  his  objections  and  allegations  in  fact,  viz: 

1.  That  the  said  Abia  A.  Selover  is  not  the  owner  or  holder 
of  any  valid  or  lawful  claim  against  the  said  estate,  and  that 
the  said  estate  is  not  indebted  to  the  said  Selover  in  the  amount 
in  his  said  petition  alleged,  or  in  any  amount  whatever,  in  man- 
ner and  form  as  the  same  is  in  the  said  petition  alleged. 

2.  That  the  said  estate  is  not  indebted  to  Gregory  Yale  upon 
a  judgment  in  his  favor  against  Samuel  Flower,  the  admin- 
istrator of  said  estate,  in  the  District  Court  of  the  Twelfth 
Judicial  District,  for  two  thousand  seven  hundred  and  nine 
dollars,  together  with  three  hundred  and  fourteen  dollars  and 
eighteen  cents,  costs,  as  in  the  said  petition  alleged,  nor  in  any 
amount  whatever. 

3.  That  the  said  estate  is  not  indebted  to  the  estate  of  James 
C.  Hackett,  deceased,  in  the  amount  of  two  thousand  five  hun- 
dred dollars,  as  in  the  said  petition  alleged,  nor  in  any  amount 
whatever. 

4.  That  the  alleged  claim  of  Henry  H.  Byrne,  in  the  said 
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petition  described,  was  not  a  valid  or  lawful  claim  against  the 
said  estate,  and  the  same  was  never  duly  presented  to  the  said 
Flower,  administrator,  and  not  to  the  said  Thomas  "W.  Freelon, 
Esq.,  Probate  Judge,  as  required  by  law,  and  by  them,  and 
each  of  them  allowed,  and  the  said  allowance  duly  endorsed  in 
writing  upon  the  same;  and  the  said  estate  never  was  indebted 
to  the  said  Byrne  in  the  amount  of  fifteen  thousand  dollars, 
as  in  the  said  petition  alleged,  nor  in  any  amount  whatever; 
and  the  said  claim  of  the  said  Byrne  never  was  assigned  to  the 
said  petitioner  as  the  same  is  alleged  in  the  said  petition. 

5.  That  the  lawful  expenses  of  the  administration  of  the  said 
estate  do  not  now,  nor  will  they  amount  to  the  sum  of  fifteen 
thousand  dollars,  nor  to  any  such  sum  [or  any  sum  greater  than]. 

6.  That  the  personal  estate  in  the  hands  of  said  administrator, 
and  the  rents  daily  accruing  from  the  real  estate  of  the  said 
decedent,  will  be  amply  sufficient  to  pay  off  and  dischaige  all 
the  just  and  lawful  debts  and  liabilities  of  the  said  estate,  and 
that  a  sale  of  the  said  real  estate,  or  any  portion  thereof,  is  un- 
necessary; and  is  also  inexpedient  at  the  present  time,  which  is 
a  period  of  uncommon  and  disastrous  depreciation  in  the  value 
of  real  estate  in  the  State  of  California,  and  especially  in  the 
county  of  San  Francisco. 

7.  That  the  said  alleged  claim  of  Henry  H.  Byrne  is  barred 
by  the  statute  of  limitations,  the  same  not  having  accrued  with- 
in the  period  of  two  years  before  the  death  of  the  said  decedent. 

8.  That  as  to  the  several  claims  in  the  said  petition,  the  sched- 
ules thereto  annexed,  set  forth  and  alleged  to  be  outstanding 
debts  against  the  said  estate,  the  same  are  not  valid  and  lawful 
claims  against  the  said  estate,  nor  is  any  of  them  a  valid  or 
lawful  claim. 

9.  That  there  is  no  proof  of  publication  of  the  said  order  to 
show  cause,  as  in  the  said  order  directed  according  to  law. 

And  the  said  James  Beckett,  an  infant,  etc.,  sets  forth  and 
alleges  the  foregoing  allegations  and  objections  of  facu,  and  re- 
quires the  said  petitioner  to  make  due  proof  thereof. 

Wherefore  he  prays  that  these,  his  said  allegations  and  ob- 
jections, may  be  duly  examined  and  considered  by  the  said 
Court,  and  that  the  order  heretofore  made  be  duly  vacated,  or 
for  such  further  order  as  may  be  proper. 

E.  Cassebly, 

Attorney  for  Objectore. 

[Verification,  §  446.] 

■ 

Note.— The  foregoing  wUl  serve  to  guide  the  practiticmer  to  filing  ol^eotions  to  (sder 
oonflrmiTig  sale  of  real  estate,  f  1668. 
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No.  129. 
[Bancroft's  Printed  Blank,  No.  907.] 

Assent  of  Attorney  of  Minors  to  Order  ot  Sale  of  Real 

Estate.    [J  1718.] 

[Title  of  Estate  and  Court.] 

I,  Henry  L  Welh,  appointed  by  the  Probate  Court  [or,  Judge] 
of  the  cUy  and  county  of  San  Francisco,  State  of  California,  on 
the  fifth  day  of  November,  A.  D.  1871,  attorney  of  William  Jones, 
Charlotte  Jones,  and  Emma  Jones,  minor  heirs  and  children  of 
Thomas  Jones,  deceased,  for  the  sole  purpose  of  appearing  for 
them  and  taking  care  of  their  interests  in  the  proceedings  upon 
the  hearing  of  the  petition  of  Mary  Jories,  the  administratrix  of 
the  estate  of  said  deceased,  praying  for  an  order  of  sale  of  real 
estate,  filed  on  the  said  fifth  day  of  November,  A.  D.  1871,  do 
hereby  appear  on  behalf  of  said  minor  heirs,  and  assent  to  the 

order  of sale  of  real  estate,  made  by  the  Probate  Court 

of    said  city  and  county,  this  11th    day  of    December,  A.  D. 
1871.  Henry  I.  Wells, 

Attorney  of  minor  heirs  of  Thomxis  Jones,  deceased : 

[Name  them]. 

Dated  December' 1th,  1871. 

Note.— The  above  form  will  do  for  Order  of  Sale,  or  Order  Oonflrming  Sale. 


No.  130. 
[Bancroft's  Printed  Blank,  No.  908.] 

Notice  of  Administrator's  Sale  of  Real  Estate  at  Private 

Sale.    [$1549,1547,1712.] 

Notice  is  hereby  given,  that  in  pursuance  of  an  order  of  the 
Probate  Court  of  the  city  and  county  of  San  Francisco,  State 
of  California,  made  on  the  17th  day  of  December,  A.  D. 
1872,  in  the  matter  of  the  estate  of  James  Miles,  deceased,  the 
undersigned,  the  administrator  of  said  estate,  will  sell  at  pri- 
vate sale,  to  the  highest  bidder  for  cash,  in  gold  coin  of  the 
United  States,  and  subject  to  confirmation  by  said  Probate 
Court,  on  or  after  Friday,  the  twenty-seventh  day  of  Septem- 
ber, A.  D.  1872,  all  the  right,  title,  interest  and  estate  of  the 
said  James  Miles,  deceased,  at  the  time  of  his  death,  and  all  the 
right,  title  and  interest  that  the  said  estate  has,  by  operation  of 
law  or  otherwise,  acquired  other  than  or  in  addition  to  that  of  ^"** 
the  said  intestate  at  the  time  of  his  death,  in  and  to  all  that 
certain  lot,  piece  or  parcel  of  land  situate,  lying  and  being  in  ^***' 
the  said  city  and  county  of  San  Francisco,  State  of  Califqmia, 
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1790. 


1644. 


1548. 
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and  bounded  and  described  as  follows,  to  wit:  [Insert  descrip- 
tion §1547.] 

Terms  and  Conditions  of  Sale:  Cash,  in  gold  coin  of  the  United 
States.     Deed  at  expense  of  purchaser. 

Bids  or  offers  may  be  made  at  any  time  after  the  first  publi- 
cation of  this  notice  and  before  the  making  of  the  sale. 

All  bids  or  offers  must  be  in  writing  and  left  at  the  office  of  J. 

C.  Bates,  attorney  at  law,  No.  434  California  street,  in  said  city 

and  county,  or  delivered  to  the  undersigned  personally. 

Dated  September  11th,  1872. 

Charles  D.  Henry, 

Administrator  of  the  estate  of  James  Miles,  deceased. 

J.  C.  Bates,  Attorney. 


No.  131. 
Notice  of  Quardian's  Sale  of  Real  Estate.   [4 1549, 1789.] 

Notice  is  hereby  given,  that  in  pursuance  of  an  order  of  the 
Probate  Court  of  the  city  and  county  of  San  Francisco,  State 
of  California,  made  on  the  ninth  day  of  September,  A.  D.  1872, 
in  the  matter  of  the  estate  and  guardianship  of  John  J.  Welch, 
Charles  W.  Welch,  Joseph  D.  Welch,  Mary  E.  Welch  and  Ed- 
ward M.  Welch,  minors,  the  undersigned,  the  guardian  of  the 
persons  and  estates  of  said  minors,  will  sell  at  private  sale,  to 
the  highest  bidder,  for  cash,  in  gold  coin  of  the  United  States, 

1791.  and  subject  to  confirmation  by  said  Probate  Court,  on  or  after 

Thursday,  the  twenty-sixth  day  of  September^  A.  D.  1872,  all 
the  right,  title,  interest  and  estate  of  the  said  minors,  in  and  to 
all  that  certain  lot,  piece  or  parcel  of  land  situate,  lying  and 
being  in  the  said  city  and  county  of  San  Francisco,  State  of 
California,  und  bounded  and  described  as  follows,  to  wit: 

16**-  [DesciHption  §1547,] 

1791.  Terms  and  Conditions  of  Sale:    Cash,  in  gold  coin  of  the 

United  States.    Deed  at  expense  of  purchaser. 

1651.  Bids  or  offers  may  be  made  at  any  time  after  the  first  pubU- 

cation  of  this  notice,  and  before  the  making  of  the  sale. 

All  bids  or  offers  must  be  in  writing,  and  left  at  the  office  of 

J.  C.  Bates,  attorney  at  law.  No.  434  California  street,  in  said 

city  and  county,  or  delivered  to  the  undersigned  personally. 

John  J.  I^bks, 

Guardian  of  the  persons  and  estates  of  John  J.  Welch,  Charles 

W.  Welch,  Joseph  D.  Welch,  Mary  E.  Welch  and  Edward 

M.  Welch,  minors. 

J.  C,  Bates, 

Dated  September  9th,  1872.  Attorney  for  Guardian. 
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No.  132. 
[Bancjeoft's  Printed  Blank,  No.  908.] 

Public  Sale. 
Notice  of  Administratrix  Sale  of  Real  Estate.     [§§  1547-1550.] 

Notice  is  hereby  given,  that. in  pursuance  of  an  order  of  the  ^^^ 
Probate  Court  of  the  city  and  county  of  San  Francisco,  State  of 
California,  made  on  the  seventh  day  of  December,  A.  D.  1871,  in 
the  matter  of  the  estate  of  Ihomas  Jones,  deceased,  the  under- 
signed, the  administratrix  of  the  said  estate,  will  sell  at  public 
auction,  to  the  highest  bidder,  for  cash,  gold  coin  of  the  United 
States  of  America,  and  subject  to  confirmation  by  said  Probate  ^^^ 
Court,  on  Jtfanday,  the  fourth  day  of  January,  A.  D.  1872,  at 
twelve  o'clock  M.,  at  the  auction  sales  rooms  of  John  Middleton  db 
Son,  northeast  comer  of  Montgomery  and  California  streets,  in  the 
city  and  county  of  San  Francisco,  all  the  right,  title,  interest, 
and  estate  of  the  said  Thomas  Jones,  at  the  time  of  his  death ^ 
and  all  the  right,  title,  and  interest  that  the  said  estate  has,  by 
operation  of  law  or  otherwise,  acquired  other  than  or  in  addi- 
tion to  that  of  the  said  Ihomas  Jones,  at  the  time  of  his  death, 
in  and  to  all  tho^  certain  lot,  piece,  or  parcel  of  land  situate,  u^g. 
lying,  and  being  in  the  said  city  and  county  of  San  Francisco, 
State  of  California,  and'  bounded  and  described  as  follows,  to 
wit:    [Here  insert  description  §1547.]  ^^''' 

Terms  and  Conditions  of  Sale:    Cash,  gold  coin  of  the  United ^^^ 
States,  ten  per  cent,  of  the  purchase  money  to  be  paid  to  the 
auctioneer  on  the  day  of  sale,  balance  on  confirmation  of  sale  ^^^' 
by  said  Probate  Court.     Deed  at  expense  of  purchaser. 

Mary  Jones, 
Administratrix  of  the  estate  of  Thom^as  Jones,  deceased. 

San  Francisco,  December  Sth,  1871. 

MOTB.~See  811712, 1638  and  1689. 


No.  133. 
[Bancbott's  Pbinted  Blank,  No.  909.] 
Bond  on  Sale  of  Real  Estate-  [$  1389.] 
Know  all  men  by  these  presents : 

That  we,  Mary  Jones,  principal,  and  John  Doe  and  Richard 
Roe,  sureties,  are  held  and  firmly  bound  to  the  State  of  Cali- 
fomia  in  the  sum  of  three  thousand  dollars,  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said  State  of  C7a2t- 
fomia,  for  which  payment  well  and  truly  to  be  made,  we  bind 
ourselves,  our  and  each  of  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents. 
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Sealed  with  our  seals,  and  dated  this  (hirtieih  day  of  Decem- 
ber, A. D.  1871. 

The  condition  of  the  above  obligation  is  such:  That  whereas, 
an  order  was  made  on  the  seventh  day  of  December,  A.  D.  1871, 
by  the  Probate  Court  of  the  ciiy  and  county  of  San  Francisco 
in  said  State,  authorizing  the  above  named  principal  as  admin- 
istratrix of  the  estate  of  Thomas-  Jones,  deceased,  to  sell  certain 
real  estate  belonging  to  the  estate  of  said  deceased,  and  bond 
in  the  sum  above  named  was  ordered  to  be  given  before  the 
sale: 

Now  therefore,  if  the  said  Alary  Jones,  as  such  adminislraJtrix, 
shall  faithfully  execute  the  duties  of  the  trust  according  to  law, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  effect.  Mary  Jones,     [i*.  s.] 

John  Doe^         [i*.  s.] 
Richard  Boe,    [l.  s.] 

Signed,  sealed  and  delivered  in  the  presence  of  Stuart  S. 
Wright. 

State  of  California,  ) 

City  and  County  of  San  Francisco, )     * 

John  Doe  and  Richard  Roe,  being  duly  sworn,  each  for  himself 
says,  that  he  is  one  of  the  sureties  named  in  the  above  bond; 
that  he  is  a  house  [or  free]  holder  resident  within  said  State, 
and  is  worth  the  sum  of  Oiree  thousand  (3,000)  dollars,  over  and 
above  all  his  debts  and  liabilities,  exclusive  of  property  exempt 
1057.  from  execution.  John  Doe. 

Richard  Roe, 
Subscribed  and  sworn  to  before  me,  this  thirtieth  day  of  De- 
cember, A.  D.  1871.  Philip  MaJdes,  Notary  FvMic. 
[Notarial  Seal.] 


l»2. 


No.  134. 
[Bancroft's  Printed  Blank,  No.  910.] 

Return  and  Account  of  Sale  of  Real  Estate,  and  Petition 
for  Order  Confirming  Sale.   [M  1552, 1575.] 

[Title  of  Estate  and  Court.] 
To  the  honorable  the  Probate  Court  of  the  cUy  and.  county  of 

San  Francisco,  State  of  California: 

Mary  Jones,  the  administratrix  of  the  estate  of  Thomas  Jones, 
deceased,  respectfully  makes  the  following  return  of  her  pro- 
ceedings under  the  order  of  this  Court,  dated  on  the  severUh  day 
of  December,  A.  D.  1871,  authorizing  said  administratrix  to  sell 
certain  real  estate,  and  reports  as  follows,  to  wit: 
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That  in  pursuance  of  said  order  of  sale,  ^he  caused  notice  of 
the  time  and  place  of  holding  such  sale  to  be  posted  up  in 
three  of  the  most  public  places  in  said  cUy  and  county  of  San 
FrandscOy  in  which  the  land  ordered  to  be  sold  is  situated,  and 
to  be  published  in  the  Daily  AUa  California,  a  newspaper  printed 
and  published  in  the  same  cUy  and  county,  for  three  weeks  succes- 
sively next  before  such  sale,  in  which  notice  the  lands  and  tene- 
ments to  be  sold  were  described  with  common  certainty;  all  of 
which  will  also  and  more  fully  appear  by  the  fiffidavits  marked 
respectiyely  ''A"  and  '*B,"  hereunto  annexed  and  made  a  part 
of  this  return; 

That  at  the  time  and  place  of  holding  such  sale,  specified  in 
such  notice,  to  wit:  on  Jfonday,  the  fourth  day  of  January,  A. 
D.  1872,  between  the  hours  of  nine  o'clock  in  the  morning  and 
the  setting  of  the  sun  on  the  same  day,  to  wit:  at  twelve  o'clock 
M. ,  and  at  the  auction  sales  rooms  of  John  Middleton  &  Son,  north- 
east comer  of  Montgomery  and  California  streets,  in  said  cUy  and 
county,  8he  caused  to  be  sold  in  one  parcel,  judging  it  most  bene- 
ficial to  said  estate,  at  public  auction,  to  the  highest  bidder, 
upon  the  following  terms,  to  wit:  for  cash,  and  subject  to  con- 
firmation by  this  Court,  the  real  estate  described  in  said  order 
of  sale  and  in  said  notice; 

That  at  such  sale  Stephen  Wright  became  the  purchaser  of  the  ^**'^" 
said  real  estate  for  the  sum  of  thirty-one  hundred  dollars,  he 
being  the  highest  and  best  bidder,  and  said  sum  being  the  high- 
est and  best  sum  bid; 

That  the  said  sale  was  legally  and  fairly  conducted;  that  as 
said  administratrix  believes  the  sum  bid  is  not  disproportionate 
to  the  value  of  the  property  sold,  and  that  a  .sum  exceeding  such 
bid  at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale, 
cannot  be  obtained;  all  of  which  will  also  and  more  fully 
appear  by  the  affidavit  marked  '*  C,"  hereunto  annexed  and  made 
a  part  of  this  return; 

That  the  account  of  sales  marked  "D,"  hereunto  annexed 
and  made  a  part  of  this  return,  is  true  and  correct; 

And  that  before  making  such  sale,  to  wit:  on  the  thirtieth  day 
of  December,  A.  D.  1871,  said  administratrix  as  required  in  and 
by  said  order  of  sale,  duly  executed  an  additional  bond  to  the 
State  of  California,  with  sufficient  sureties,  duly  approved,  to 
wit:  on  the  day  last  aforesaid,  by  the  Judge  of  this  Court,  in 
the  penal  sum  of  two  thousand  dollars,  conditioned,  that  the  said 
adm,ini8trairix  should  faithfully  execute  the  duties  of  the  trust 
according  to  law. 
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1664. 


1856. 


1662. 


1676. 


1662. 


4tf. 


Wherefore  said  odminisiratrLv  pray^  that  this  honorable  Court 
make  an  order  confirming  the  said  Bale  and  directing  convey- 
ances to  be  executed  to  the  said  purchaser,  conveying  all  the 
right,  title,  interest  and  estate  of  said  intestate  in  the  said 
premises  at  the  time  of  his  death,  and  all  the  right,  title  and 
interest  of  said  estate  in  the  same,  or  that  such  other  or  further 
order  may  be  made  as  is  meet  in  the  premises:  and  thai  tiu  hear- 
ing upon  this  return  be  had  upon  a  day  be/ore  the  first  day  of  the 
neai  term,  after  the  said  sale,  and  thai  this  honorable  Court  fix  a 
day  for  such  hearing. 

And  your  petitioner  will  ever  pray,  etc. 

Mary  Jones, 
Administratrix  of  the  estate  of  Thomas  Jones^  deceased. 

Dated  January  IWi,  A.  D.  1872. 

State  of  California,  \ 

City  and  County  of  San  Francisco, )     ' 

Mary  Jones,  who,  as  the  administratrix  of  the  estate  of  Thomas 
Jones,  deceased,  has  subscribed  the  foregoing  return  and  ac- 
count of  sales,  being  duly  sworn,  say«  that  she  has  [heard]  read 
the  said  return  and  account,  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  her  own  knowledge,  except  as  to 
the  matters  which  are  therein  stated  on  her  information  or  be- 
lief, and  as  to  those  matters  that  she  believes  it  to  be  true. 

Mary  Jones, 

Subscribed  and  sworn  to  before  me,  this  eighteenth  day  of 
January,  A.  D.  1872.  A,  J,  Jeghers, 

Clerk  of  the  Probate  Court. 


No.  135. 
[Bancboft's  Printkd  Blank,  No.  910.] 

Affidavit  of  Posting  Notices  of  Time  and  Place  of  Sale  of 

Real  Estate.    LM2009,  2002.] 

[Title  of  Estate  and  Court.] 

State  of  California,  ) 

City  and  County  of  San  Francisco, )     \ 


S009. 


Here  insert  printed  Copy  of 
Notice. 


Samuel  F.  Middkton,  of  said 
city  and  county,  being  duly 
sworn,  says:  That  he  is  a  white 
male  citizen  of  the  United 
States,  of  the  age  of  twenty- 
one  years  and  upwards,  not 
interested    in    the    estate    of 
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cxxv 


H&e  insert  printed  copy  of 
Notice. 


1M7, 


Tkomas  Jones,  deceased,  and 
is  competent  to  testify  in  the 
matter  of  said  estate;     « 

That  on  the  eighth  day  of  De* 
cember,  A.  D.  1871,  he  posted 
true,  full  and  correct  copies  of 
the  annexed  notice  of  the  time 
and  place  of  holding  the  sale 
of  real  estate  ordered  by  the 
Probate  Court  of  the  city  and 
county  of  San  Francisco,  in  the 
matter  of  said  estate,  on  the 
seventh  day  of  December,  A.  D. 
1871,  in  three  of  the  most  pub- 
lic places  in  the  said  city  and 
county,  to  wit:  one  copy  of  said 
notice  at  the  auction  sales  rooms 
of  John  Middleton  <jb  Son,  one  at 
the  United  States  Post  Office,  and 
one  at  the  Sheriff's  Office,  City  ^^''' 
Hall,  in  said  cUy  and  county; 
and  that  said  notices  remained 
posted  for  three  weeks  slic- 
cessively  next  before  the  day 
of  sale  mentioned  in  said  ^'^' 
notices. 

Samuel  P,  Middleton, 

Subscribed  and  sworn  to  before  me,   this  eighteenth  day  of 
January,  A.  D.  1872.  W.  W.  Lawt^,  Notary  Public. 

[Notarial  Seal.] 


No.  136. 
[Bancroft's  Pbinted  Blank,  No.  910.] 

AfDdavit  of  Publication  of  Notice  of  Time  and  Place  of 

Sale  of  Real  Estate. 

[Title  of  Estate  and  Coart.] 

State  of  California, 
City  and  County  of  San  Francisco^ 


•} 


ss. 


Here  insert  printed  copy  of 
Notice. 


John  Heron,  of  said  city  and 
county,  being  duly  sworn,  says: 
That  he  is  a  white  male  citizen 
of  the  United  States,  of  the 
age  of  twenty-one  years  and 
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Here  intef^i  printed  Copy  of 

Notice 


.1647, 


1705. 


upwards,  not  interested  in  the 
estate  of  Thomas  Jones,  de- 
ceased, or  a  party  thereto  and 
is  competent  to  testify  in  the 
matter  of  said  estate; 

That  he  is  ^  principdl  derk 
and  book-keeper  in  the  office  of 
the  publishers  of  the  Daily  Alta 
California,  a  newspaper  printed 
and  published  in  said  city  and 
county,  and  as  such  clerk  and 
book-keeper  has  charge  of  all 
advertisements  in  said  news- 
paper; 

That  a  true,  full  and  correct 
copy  of  the  annexed  notice  of 
the  time  and  place  of  holding 
the  sale  of  real  estate  ordered 
by  the  Probate  Court  of  the 
city  and  county  of  San  Fran- 
cisco,   in    the '  matter  of   said 
estate,  on  the   seventh  day  of 
December,  A.  D.  1871,  was  pub- 
lished in  said  newspaper  for 
three  weeks  successively  next 
before  the  day  of   sale  men- 
tioned in  said  notice,  and  as 
often  during  the  period  of  said 
three  successive  weeks  as  the 
said  paper  was  regularly  issued, 
to  wit:  daily,  from  the  eighth  day 
of  December,  A,  D.  1871,  to  and 
until  the  fourth  day  of  January, 
A,  D.  1872,  both  days  inclusive. 

John  Heron, 

Subscribed  and  sworn  to  before  me,  this  eighteenth  day  of 
January  A.  D.  1872.  T.  J,  ThibauU,  Notary  Public. 

[Notarial  Seal.] 
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No.  137. 
[Bangboft's  Printed  Blank,  No.  910.] 

Affidavit  of  Auctioneer. 

[Title  of  Estate  and  Court.] 
State  of  California  ^  ) 

City  and  County  of  San  Francisco, ) 


88, 


Here  insert  printed  Copy  of 
Notice. 


John  Middleton,  of  said  cUy 
and  county,  being  duly  sworn, 
says :  that  he  is  a  member  of  the 
firm  of  John  Middleton  dt  Son, 
auctioneers,  duly  authorized  by 
law  to  sell  real  and  personal 
property  at  public  auction  or 
vendue,  residing  and  doing 
business  in  said  city  and  county, 
and  mentioned  in  the  annexed 
notice;  that  at  the  time  and 
place  specified  in  said  notice, 
to  wit:  on  ifowday,  the  fourth 
day  of  January,  A.  D.  1872,  at 
twelve  o'clock,  M.,  and  at  the 
auction  sales  rooms  of  said  auc- 
tioneers, northeast  comer  Cali- 
fornia and  Montgomery  streets, 
in  said  city  and  county,  at  the 
instance  and  by  the  direction 
of  Mairy  Jones,  the  administra- 
trix of  the  estate  of  Thomas 
Jones,  deceased,  said  auction- 
eers for  ana  on  behalf  of  said 
estate,  offered  for  sale  in  one 
parcel  to  the  highest  bidder, 
upon  the  following  terms  to 
wit:  ybr  cash,  subject  to  con- 
firmation by  the  Probate  Court  ^***- 
of  the  cUy  and  county  of  San 
Francisco,  the  real  estate  de- 
scribed in  said  notice,  and  sold  ^^^ 
the  same  to  Stephen  Wright  for 
the  sum  of  three  thousand  one 
hundred  dollars,  he  being  the 
highest  and  best  bidder  for  the 
same,  and  ihat  being  the  high- 
est and  best  sum  bid;  that  the 


CXXVUl 


APPENDIX. 


16M. 


.  Here  insert  printed  copy  of 

Notice. 


said  sale  was  legally  made,  and 
fairly  conducted;  thai  the  sum 
bid  is  not  disproportionate  to 
the  value  of  the  property  sold, 
and  that,  as  this  affiant  believes, 
a  sum  exceeding  such  bid  at 
least  ten  per  cent,  exclusive  of 
the  expenses  of  a  new  sale, 
cannot  be  obtained . 

John  Jdiddleton. 

Subscribed  and  sworn  to  before  me,  this  eigJUeenih  day  of  Janu-- 
ary,  A.  D.  1872.  W.  W.  Lawton,  Notury  Public. 

[Notarial  Seal.] 


No.  138. 
[Bancboft's  Printed  Blank,  No.  910.] 

Account  of  Sale. 

[Title  of  Estate  and  Court.] 
Account  of  sales  of  real  estate  belonging  to  the  estate  of 
Thomas  Jones,  deceased,  made  by  John  Middleton  &  Son,  auc- 
tioneers, at  their  auction  sales  rooms,  northeast  comer  of  Mont- 
gomery and  California  streets,  San  Francisco,  on  the  fourth  day 
of  January,  A.  D.  1872,  at  twelve  o'clock,  M.,  at  the  instance 
and  by  the  direction  of  Mary  Jones,  the  administratrix  of  the 
estate  of  said  deceased. 


Description. 

Name  of  Purchaser. 

Sum  Bid. 

Here  insert  Description, 

Stephen  Wright. 

1 

3,100.00 

13,100.00 

Charges: 

Advertising  in  DaUy  AUa  California $25.00 

Posting  Notices 2.50 

Commissions  as  per  agreement 75.00 


102.50 


Net  proceeds $2,997.60 

John  Middleton  db  Son,  Auctioneers. 
San  Francisco,  January  Uh,  1872. 

KoTK.— Return  of  Mle  made  at  private  aale  will  be  a  little  different  from  the  foiegoiag, 
bat  blanks  are.«o  printed  tbat  tbey  can  be  uaed  fur  either, 
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No.  139. 
[Bancroft's  Prikted  Blank,  No.  911.] 

Order  fixing  Day  of  Hearing  Return  of  Sale  of  Real 

Estate,    m  1552,  1554-5.] 
[Title  of  Estate  and  Court.] 

Mary  Jones,  the  administralrix  of  the  estate  of  Thomas  Jones, 
deceased,  having  this  day  made  a  return  to  this  Court  of  her  pro- 
ceedings under  the  order  of  sale  of  real  estate  made  by  this 
Court,  on  the  seventh  day  of  December,  1871,  and  filed  the  said 
return  in  the  office  of  the  Clerk  of  this  Court;  and  a  hearing 
upon  the  said  return  of  proceedings  being  asked  for  in  the  said 
return  upon  a  day  before  the  first  day  of  the  next  term  after  ^^*^' 
the  sale: 

It  is  ordered  and  directed,  that  ifonday,  the  eighteenth  day  of 
January,  1872,  at  eleven  o'clock  A.M..,  at  the  Court  room  of 
this  Court,  be,  and  the  same  is  hereby,  fixed  for  the  hearing 
upon  said  return,  and  that  notice  of  at  least  ten  days  be  given 
thereof,  by  the  Clerk,  by  notices  posted  in  three  public  places  in 
this  city  and  county  [or,  by  publication  in  a  newspaper,  or  both], 
and  that  said  notices  briefly  indicate  the  land  sold,  and  the  sum 
for  which  it  was  sold,  and  refer  to  the  return  for  further  par- 
ticulars. M.  H.  Myrick,  Probate  Judge. 

Dated  January  5ih,  1872. 


No.  J  40. 
[Bancroft's  Printed  Blank,  No.  912.] 

Notice  by  Clerk  of  t)ay  fixed  for  Hearing  Return  of  Sal© 

of  Real  Estate.   [$  1552.] 

[Title  of  Estate  and  Court.] 

Pursuant  to  an  order  of  the  Judge  of  said  Court,  made  on  the 
fifth  day  of  January,  A.  D.  1872,  notice  is  hereby  given  that 
Mary  Jones,  the  administratrix  of  the  estate  of  said  deceased,  ^^^' 
made  to  the  said  Court,  and  filed  in  the  office  of  the  Clerk 
thereof,  on  said  day,  a  return  of  sale  made  by  her  on  the  fourth 
day  of  January,  A.  D.  1872,  under  a  previous  order  of  said 
Court,  of  the  following  real  estate,  and  for  the  following  sum, 
to  wit: 

The  southerly  half  of  50  vara  lot.  No.  690,  in  Uie  city  of  San 
Francisco,  for  the  sum  of  three  thousand  one  hundred  (3,100)  ^"*- 
dollars,  as  will  more  fully  appear  from  said  return,  filed  as 
aforesaid,  and  to  which  refe/euce  is  hereby  made  for  further 
particulars. 
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And  notice  is  hereby  further  given,  that  ifonday,  the  eigh- 
teenth day  of  January,  A.  D.  1873,  at  11  o'clock  A.  M.,  at 
the  Court  room  of  said  Court,  at  the  City  Hall  in  said  city  and 
county  of  San  Francisco,  has  been  fixed  for  hearing'  the  said 
return,  -when  and  where  any  person  interested  in  the  said  estate 
may  appear  and  file  written  objections  to  the  confirmation  of 
the  said  sale,  and  may  be  heard  and  may  produce  witnesses  in 
support  of  his  objections.  WiUiam  ffamffy,  Clerk. 

By  A,  J.  Jegkers,  Deputy  Clerk. 
Dated  January  Bth,  1872. 


No.  141. 

[Bancroft's  Printed  Blank,  No.  912.] 

Affidavit  of  Posting  foregoing  Notice.   W  2002.] 

[Title  of  Estate  and  Ck>iirt.] 

State  of  California,  ] 

City  and  County  of  San  Francisco,  j     * 

Bernard  Lande,  of  said  city  and  county,  being  duly  sworn, 

says,  that  he  is  a  white  male  citizen  of  the  United  States,  of 

the  age  of  twenty-one  years  and  upwards,  not  interested  in  the 

estate  of  Thomas  Jones,  deceased^  or  or  party  thereto  and   is 

competent  to  be  a  witness  in  said  estate;  that  on  the  sixth  day 

of  January,  A.  D.  1872,  he  posted  correct  and  true  copies  of 

the  foregoing  notice  in  three  of  the  most  public  places  in  said 

city  and  county,  to  wit:  one  of  said  copies  at  the  place  at  whiAh 

1552.  the  Court  is  held,  one  at  the  United  States  Post  Office,  and  one  at 

the  Hall  of  Records  in  said  city  and  county. 

Bernard  Lande. 

Subscribed  and   sworn   to   before  me,  this  sevejxth  day  of 

Jamiary,  A.  D.  1872.  A,  J,  Jeghers,  Deputy  Clerk. 


No.  142. 
Objections  to  Confirmation  of  Sale.   [$J  1553,  1518.] 

[TiUe  of  Estate  and  Conrt.] 
M.  N.  respectfully  represents  to  this  court,  that  at  the  sale 
advertised  in  and  by  the  printed  notice  hereto  annexed,  held  at 
the  auction  rooms  of  John  Middleton,  in  this  city,  on  the  tenth 
day  of  February,  A.  D.  1872,  at  twelve  o'clock  M.,  he  did  bid 
for  the  land  therein  described  the  sum  of  $3,000,  which  being 
the  highest  bid  therefor,  he  became  the  purchaser  of  said  land, 
and  was  so  annqunced  at  said  sale; 


APPENDIX.  CXXXl 

That  his  purchase  as  aforesaid  was  of  all  the  right,  title,  in- 
terest and  estate  of  the  said  intestate  at  the  time  of  his  death, 
and  all  the  right,  title  and  interest  that  the  said  estate  has,  by 
operation  of  law,  or  otherwise,  acquired  other  than  or  in  addi- 
tion to  that  of  said  intestate,  at  the  time  of  his  death,  in  and 
to  the  said  premises  sold;  but  that  since  said  sale,  and  not  before, 
and  by  the  advice  of  his  counsel,  he  is  advised,  and  has  ascer- 
tained that  the  title  attempted  to  be  sold  as  aforesaid,  is 
defective: 

1st.  Because,  on  the  hearing  of  the  j>etition  for  probate  of 
the  will  in  the  estate  aforesaid,  no  attorney  was  appointed  to 
represent  the  non-residents  and  minors  interested  in  said  estate, 
although  it  appears  by  said  petition  that  there  were  such  non- 
residents and  minors. 

2d.  That  the  witness  did  not  testify  at  said  hearing  that  the 
execution  of  said  will  by  the  said  decedent  was  without  fraud- 1817. 
ulent  representations,  according  to  the  statute  in  such  case 
made  and  provided. 

3d.  It  does  not  appear  that  a  copy  of  the  order  to  show  cause 
upon  petition  therein  for  sale  of  real  estate  was  served  upon  the 
guardian  of  the  heirs  of  decedent. 

The  said  M.  N.,  purchaser  as  aforesaid,  objects  to  the  pro- 
ceedings aforesaid,  and  to  the  confirmation  of  said  sale,  upon 
the  grounds  above  specified.  M.  N. 

By  his  attorneys:  Saundebs  &  Hepburn. 

Dated  San  Francisco,  February  23d,  1872. 

[Verification,  §  446.] 
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No.  143. 
Order  Overruling  Objections.   [J  1553.] 

[Title  Estate  and  Court.] 

And  now,  February  23d,  1872,  after  argument  of  counsel,  the 
Court  having  duly  considered  the  written  objections  filed  by  M. 
N.,  heretofore,  to  wit  r  on  the  twenty-third  day  of  February, 
A.  D.  1872,  to  the  confirmation  of  the  sale  of  the  real  estate 
of  said  deceased.  It  is  ordered,  adjudged  and  decreed,  that 
the  same  be,  and  they  hereby  are  overruled,  and  of  no  force  or 
effect.  H.  T. 

Probate  Judge. 

KoTs.— This  order  may  be  incorporated  into  the  order  oonflrming  the  sale,  and  that  ia 
the  beat  place  for  each  order. 
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No.  144. 
[Bancboft's  Printed  Blank,  No.  914.] 

Order  Confirming  Sale  of  Real  Estate-    W  1554.  1719.] 

[Title  of  Estate  and  Court.] 

An  order  having  been  made  by  this  Court  on  the  seventh  day 
of  December,  A.  D.  1871,  authorizing  Mary  Jones,  the  admini^ 
tratrix  of  the  estate  of  Thomas  Jones,  deceased,  to  sell  certain 
real  estate  belonging  to  said  estate,  and  afterwards,  to  wit:  on 
the  ffth  day  of  January,  1872,  said  administratrix  having  made 
to  this  Court,  and  filed  in  the  office  of  the  clerk  thereof,  a 
return  of  her  proceedings  under  the  said  order  of  sale,  and. duly 
returned  to  tbis  Court  an  account  of  sales,  verified  by  affidavit, 
and  the  matter,  after  due  notice  made  and  given  as  required  by  law 
and  the  satisfaction  of  the  Court  and  fled  herein,  coming  on  reg^ 
ularly  to  be  heard  thw  eighteenth  day  of  January,  A,  D.   1872. 
This  Court,  having  examined  the  said  return,  and  havino-  in 
open  Court  also  examined  said  administratrix  and  John  Middle- 
ton,  a  witness,  and  it  duly  appearing  to  the  satisfaction  of  this 
Court; 

That,  in  pursuance  of  said  order  of  sale,  said  administratrix 
caused  du£  and  sufficient  notice  of  the  time  and  place  of  holding 
said  sale  to  be  posted  up  in  three  of  the  most  public  places  in 
the  cily  and  county  of  San  Francisco,  in  which  the  land  ordered 
to  be  sold  is  situated,  and  to  be  published  in  the  Daily  Alta 
California,  a  newspaper  printed  and  published  in  the  same  cUy 
and  county,  for  three  weeks  successively  next  before  such  sale, 
in  which  notice  the  lands  and  tenements  to  be  sold  were  de- 
scribed with  common  certainty; 

That  at  the  time  and  place  of  holding  such  sale,  specified  in 
said  notice,  she  caused  to  be  sold  in  one  parcel  (judging  it  most 
beneficial  to  said  estate),  at  public  auction,  to  the  highest  bid- 
der, upon  the  following  terms,  to  wit:  for  cash,  and  subject  to 
confirmation  by  this  Court,  the  whole  of  the  real  estate  described 
in  said  order  of  sale  and  in  said  notice,  to  wit:  [Here  insert 
description,^ 

That  at  such  sale  Stephen  WHght  became  the  purchaser  of  said 
real  estate  for  the  sum  of  thirty-one  hundred  dollars,  he  being 
the  highest  and  best  bidder,  and  said  sum  being  the  highest 
and  best  sum  bid; 

That  the  said  sale  was  legally  made  and  fairly  conducted;  that 
the  sum  bid  is  not  disproportionate  to  the  value  of  the  propeiiy 
sold;  and  that  a  sum  exceeding  such  bid  at  least  ten  per  cent, 
exclusive  of  the  expenses  of  a  new  sale  cannot  be  obtained; 
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And  that  the  said  administratrix  in  all  things  proceeded,  and 
conducted  and  managed  such  sale  as  by  the  statute  in  such  case 
made  and  provided,  and  by  said  order  of  sale  is  directed  and 
required; 

And  no  objections  to  the  confirmation  of  said  sale  being  made  ^^^• 

1718 

orfiU\i,  Henry  /.  Wells ^  Enq.,  the  attorney  heretofore  appointed,  of 
William  Jones,  Charlotte  Jones,  and  Emma  Jones,  minor  heirs  and 
children  of  said  deceased,  being  present  and  in  open  Court  and 

assenting  to  thin  order, — Now,  on  motion  of ,  attorney  for 

said  administratrix; 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  said  sale 
be  and  the  same  is  hereby  confirmed  and  approved,  and  declared 
valid; 

And  the  proper  and  legal  conveyances  of  said  real  estate  are 
hereby  directed  to  be  executed  to  said  purchaser  by  said  admin- 
istratrix. 

Done  in  open  Court,  January  I8//1,  1872.     M.  H,  Myrick, 

Probate  Judge. 


Clerk's  Certificate  to  be  Annexed  to  Copy  of  the  fore- 
going for  Record.   [M  1719.  1554.] 

Office  of  the  County  Clerk  ) 

Of  the  City  and  County  of  San  Francisco, ) 

I,  William  Harney,  County  Clerk  of  the  city  and  county  of 
San  Francifico,  and  ex-officio  Clerk  of  the  Probate  Court  thereof,  ^^' 
do  hereby  certify  the  foregoing  to  be  a  full,  true  and  correct 
copy  of  the  original  order  confirming  the  sale  of  real  estate  in  the  i*®- 
estate  of  said  deceased;  that  I  have  compared  the  same  with  the 
original,  and  is  a  correct  transcript  theiefrom,  and  of  the  whole 
thereof,  on  file  in  my  office. 

Witness  my  hand  and  the  seal  of  said  Court,  this  eighteenth 

day  of  January,  A.  D.  1872.        William  Harney,  Clerk. 

By  Tristam  Burgess,  Deputy  Clerk. 
[Seal  of  Court.] 

Mots.— like  certificate  muat  be  attached  to  all  orden  required  to  be  recorded.  [H 1719 
1186, 155i0 
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No.  145. 

Order  Coziflnning  Sale  of  Real  Estate  directed  by  the 

Will  to  be  Sold.    [M561.] 

In  the  Matter  of  the  Estate )      In  the  Probate  Cotirt  of  the 

of  >- City  and  County  of  Sacramento, 

Benjamin  Dnnlap,  Deceased. )         State  of  California. 

Humphrey  Long,  the  executor  of  the  last  will  and  testament 
of  Benjamin  Dunlap,  deceased,  having  on  this,  the  first  day  of 
March,  A.  D.  1872,  upon  due  notice  of  at  least  ten  days  giren 
in  such  manner  as  this  Court  [or  the  judge  of  this  Court]  had 
by  its  [or  his]  order,  on  the  twenty-second  day  of  Januaiy, 
A.  D.  1872,  directed,  duly  made  a  return  of  his  proceediDgs 
under  the  provision  made  by  said  testator  by  his  said  will  for 
the  sale  of  certain  real  estate  [or  under  a  clause  contained  in 
said  will  designating  certain  real  estate  to  be  appropriated],  for 
the  payment  of  his  debts  [or  the  expenses  of  administration,  or 
family  expenses,  or  for  any  other  purpose,  or  for  all  or  any  of 
said  purposes],  and  duly  returned  an  account  of  sales  verified  bj 
his  affidavit,  to  this  Probate  Court,  who,  having  examined  the 
same  [and  having  in  open  Court  also  examined  the  said  exec- 
utor under  oath],  and  Thomas  Sunderland,  a  witness  first  duly 
sworn,  and  it  appearing  and  having  been  proved  to  the  satis- 
faction of  this  Court  from  the  said  examination; 

That  said  executor  caused  notice  of  the  time  and  place  of 
holding  the  sale  of  said  real  estate  to  be  posted  up  in  thi*ee  ot 
the  most  public  places  in  the  said  city  and  county  of  Sacramento, 
in  which  the  said  land  provided  as  aforesaid  [or  directed]  by  the 
said  will  to  be  sold,  is  situated,  and  to  be  published  in  the 
**  Sacramento  Union,"  a  newspaper  printed  in  the  same  city  and 
county,  for  three  weeks  successively  next  before  such  sale,  in 
which  notice  the  lands  and  tenements  to  be  sold  were  deschhed 
with  common  certainty; 

[Description  1547.] 

That  at  such  sale  Jerome  Madden  became  the  purchaser  of 
said  real  estate,  for  the  sum  of  ten  thousand  one  hundred  dol- 
lars cash,  he  being  the  highest  and  best  bidder,  and  said  sum 
being  the  highest  and  best  sum  bid; 

That  the  said  sale  was  legally  made  and  fairly  conducted; 
that  the  sum  bid  is  not  disproportionate  to  the  value  of  ^^ 
property  sold,  and  that  a  sum  exceeding  such  bid  at  least  ten 
per  cent.,  exclusive  of  the  expenses  of  a  new  sale,  cannot  be 
obtained;  [or,  if  there  are  special  directions  given  in  the  wiU,  s/'^ 
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thai  (he  executor  was  governed  by  and  complied  wUh  such  direc- 
tions.    §  1561.] 

And  no  person  interested  in  the  said  estate,  or  otherwise, 
having  appeared  and  filed  or  made  any  objections  to  the  con-  ^^^' 
firmation  of  the  said  sale,  on  motion  of  N.  Greene  Curtis,  Esq., 
counsel  for  said  executor,  Henry  H.  Hartley,  Esq.,  the  general 
guardian  in  this  city  and  county  of  the  minor  devisees  of  said 
deceased,  being  present  and  consenting  to  this  order; 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  said 
sale  be,  and  the  same  is  hereby,  confirmed  and  approved,  and 
declared  valid,  after  the  said  executor  shall  have  given  security 
as  in  cases  of  sales  of  land  by  an  administrator,  by  executing 

1389 

an  [additional]  bond  to  the  State  of  California,  v^ith  two  more 
sufficient  sureties,  to  be  approved  by  the  Probate  Judge,  in  the 
penal  sum  of  eleven  thousand  dollars,  conditioned  that  the  said 
executor  faithfully  execute  the  duties  of  the  trust  according  to 
law; 
And  the  said  executor  is  ordered,  after  executing  such  bond, 

1564 

to  execute  and  deliver  to  the  said  purchaser  the  proper  and 
legal  conveyances  for  the  property  so  sold  to  him  as  hereinbe- 
fore described  and  set  forth.  K.  Eobinson, 

County  Judge,  and  ex-officio  Probate  Judge. 
Dated  at  Sacramento,  this  first  day  of  IVIarch,  A.  D.  1872. 

Nan«— Clerk's  Certificate  m  in  order  oonferring  sale  of  real  property. 


No.  146. 

Order  for  Resale  on  Neglect  or  Refusal  of  Purchaser  to 

comply  with  1  erms  of  Sale  •   L  i  1554.  ] 

[Title  of  Estate  and  Court.] 

A.  F.  Mitchell,  the* administrator  of  the  estate  of  George  E. 
Dunbar,  deceased,  having  heretofore,  to  wit:  on  the  tenth  day 
of  September,  A.  D.  1871,  presented  his  petition  to  this  Court, 
showing  that  the  sale  of  real  estate  heretofore  made,  to  wit: 
on  the  twenty-first  day  of  July,  A.  D.  1871,  by  said  adminis- 
trator, under  an  order  of  this  Court,  dated  on  the  first  day  of 
March,  A.  D.  1871,  has  become  ineffectual  for  the  reason  that 
John  Brown,  the  purchaser  at  said  sale,  has  neglected  [or  re-  ^'^' 
fused]  to  comply  with  the  terms  of  said  sale;  and  praying  that 
an  order  be  made  for  a  new  sale  of  the  said  property  sold  to 
said  purchaser. 

Now,  on  this,  the  thirtieth  day  of  July,  A.  D.  1871,  due  proof  ^^^ 
having  been  made  that  due  notice  has  been  given  to  the  said 
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purchaser  by  due  service  of  citation  on  him,  according  to  the 
previous  order  of  this  Court,  and  it  appearing  to  the  satisfac- 
tion of  this  Court  that  the  said  purchaser  has  neglected  [or  re- 
fused] to  comply  with  the  terms  of  the  said  sale;  aud  neither 
the  said  purchaser  nor  any  other  person  interested  appearing 
and  opposing  the  said  order  prayed  for,  on  motion  of  said  ad- 
ministrator, 

It  is  ordered,  adjudged  and  decreed,  that  the  sale  of  the  said 
property  belonging  to  said  estate,  heretofore,  to  wit:  on  the 
twenty-first  day  of  July,  A.  D.  1871,  made  to  said  John  Brown 
by  said  administrator,  under  this  said  order  of  the  Court,  dated 
on  the  said  first  day  of  March,  1871,  be,  and  the  same  is  hereby 
vacated,  set  aside  and  annulled;  and  that  the  order  of  this 
Court,  made  on  the  twenty-third  day  of  August,  A.  D.  1871, 
confirming  said  sale,  be,  and  the  same  is  hereby  vacated,  set 
aside  and  annulled; 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
said  A.  F.  Mitchell,  administrator  of  the  estate  of  said  George 
E.  Dunbar,  deceased,  as  aforesaid,  be,  and  he  is  hereby  author- 
ized, empowered  and  directed  to  resell  said  property  under  the 
said  order  of  this  Court,  dated  on  the  said  first  day  of  March, 
A.  D.  1871,  and  to  do  all  things  needful  and  proper  in  the 
premises  under  said  order,  as  fully  as  th9ugh  said  sale  and 
order  confirming  the  same  had  not  been. made. 

A.  J.  H. 

Probate  Judge. 

Dated  September  25th,  A.  D.  1871. 


No.  147. 
Offer  of  ten  per  cent,  advance  on  Sale  of  Real  Estate- 

[$  1552.] 
[Title  of  Estate  and  Court.] 
1552,  To  the  Hon.  the  Probate  Court  of  the  City  and  County  of  San 

Francisco,  in  the  State  of  California: 
The  petition  of  J.  Mora  Moss,  a  resident  of  said  city  and 
county,  and  a  responsible  person,  respectfully  shows: 

That  he  is  of  opinion  that  the  sum  of  eight  hundred  and 
seventy-five  dollars,  bid  by  O.  C.  Pratt,  Esq.,  for  the  water  lot 
known  on  the  official  map  of  said  city  as  lot  number  six  hun- 
dred and  sixty-one,  sold  on  the  nineteenth  day  of  April,  A.  D- 
1873,  under  the  order  of  said  Probate  Court,  at  the  auction 
rooms  of  John  Middle  ton  &  Son,  by  Helena  Wingate,  the  ad- 
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minLstratrix  of  the  estate  of  James  H.  Wingate,  deceased,  is  dis-  j^^^. 
proportionate  to  the  value  of  the  said  lot,  and  that  a  sum  exceed- 
ing such  bid  at  least  ten  per  cent. ,  exclusive  of  the  expenses  of  a 
new  sale,  may  be  obtained; 

And  your  petitioner  hereby  makes  for  said  lot  an  offer  of  ten 
per  cent.,  exclusive  of  the  expenses  of  a  new  sale,  and  will  in- 
sure the  same; 

Wherefore,  your  petitioner  prays  this  honorable  Court  to  ac- 
cept said  offer,  and  confirm  the  sale  of  said  lot  to  him,  or  to 
order  a  new  sale,  as  to  this  Court  shall  seem  meet  and  proper. 

And  your  petitioner  will  ever  pray,  etc. 

J.  Mora  Moss. 

Dated  at  San  Francisco,  May  17th,  1873. 


No.  148. 

[Banckoft's  Pbinted  Blank,  No.  399,  414.] 

Administrator's  Deed-    [$1555.] 

This  indenture,  made  the  twentieth  day  of  January,  Anno 
Domini  eighteen  hundred  and  seventy  two,  at  the  City  and  Coun- 
ty of  San  Francisco,  State  of  California,  by  and  between  Mary 
Jones,  the  duly  appointed,  qualified  and  acting  administratrix  of 
the  estate  of  Thovias  Jones,  deceased,  late  of  said  city  and  county, 
the  party  of  the  first  part,  and  Stephen  Wright,  of  the  said  city 
and  county,  the  party  of  the  second  part,  vntnesseth : 

That  whereas,  on  the  seventh  day  of  December,  A.  D.  eighteen 
hundred  and  seventy-one,  the  P;:obate  Court,  within  and  for  the 
said  city  and  county  of  San  Fraficisco,  State  of  California,  made 
an  order  of  sale  authorizing  the  said  party  of  the  first  part  to 
sell  certain  real  estate  of  the  said  Thomas  Jones,  deceased,  sit- 
uated in  the  said  city  and  county  of  San  Francisco,  State  of  Califor- 
nia, and  specified  and  particularly  described  in  said  order  of  sale, 
.  either  in  one  parcel  or  in  subdivisions,  as  the  said  party  of  the 
first  part  should  judge  most  beneficial  to  said  estate :  a  certified 
copy  of  which  order  of  sale  was  recorded  in  the  office  of  the 
County  Recorder  of  the  said  city  and  county  of  San  Francisco, 
within  which  the  said  land  is  situated,  on  the  eighteenth  day  of 
January y  A.  D.  eighteen  hundred  and  sixty-four,  at  11:35  o'clock  j^jg 
A.  M.,  in  Liber  *'if"  of  Miscellaneons  Records,  page  100,  and 
which  said  order  of  sale,  now  on  file  and  of  record  in  said  Pro- 
bate Court,  and  which  said  record  thereof  in  said  Recorder's 
office  are  hereby  referred  to  and  made  a  part  of  this  indenture; 
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And  whereas,  under  and  by  virtue  of  said  order  of  sale^  and 
pursuant  to  legal  notices  given  thereof,  the  said  party  of  the 
first  part,  on  the  fourth  day  of  January,  A.  D.  eighteen  hundred 
and  seventy-/u?o,  at  the  auction  salesrooms  of  John  Attddlelon  S 
Son,  in  said  cUy  and  county,  between  the  hours  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun  on  the  same  day,  to 
wit:  at  12  o'clock  M.,  offered  for  sale  in  07ie  parcel  (judging  it 
most  beneficial  to  said  estate),  at  public  auction ,  and  snbject  to 
confirmation  by  said  Probate  Court,  the  said  real  estate,  situated 
in  the  said  cUy  and  county  of  San  Francisco,  and  specified  and 
described  in  said  order  of  sale  as  aforesaid,  and  at  such  sale  the 
said  party  of  the  second  part  became  the  purchaser  of  the  wJwle 
of  said  real  estate  herein  after  particularly  described >  for  the 
sum  of  three  thousand  and  one  hundred  (3,100)  dollars,  gold  coin 
of  the  United  States,  he  being  the  highest  and  best  bidder,  and 
that  being  the  highest  and  best  sum  bid; 

And  whereas,  the  said  Probate  Court,  upon  the  due  and  legal 
return  of  her  proceedings  under  the  said  order  of  sale,  made  by 
the  said  party  of  the  first  part  on  \ih^  fifth  day  of  January,  A.  D. 
eighteen  hundred  and  seventy-/K;o,  after  making  the  said  sale, 
and  upon  due  and  legal  tiotice  of  ai  least  ten  days,  given  in  such 
manner  as  tJie  Judge  of  this  Court  had  directed,  did,  on  the  eigh- 
teenth day  of  January,  A.  D.  eighteen  hundred  and  seventy-^iw>, 
make  an  order  confirming  said  sale,  and.  directing  conveyances 
to  be  executed  to  the  said  party  of  the  second  part;  a  certified 
copy  of  which  order  of  confirmation  was  recorded  in  the  oflSce 
of  the  said  County  Recorder  of  said  city  and  county  of  San  Fran- 
cisco, within  which  the  said  land  sold  is  situated,  on  the  eighteenth 
day  of  January,  A.  D.  eighteen  hundred  and  seventy-^?«),  at 
11:40  o'clock,  A.  M.,  in  Liber  "M*  of  Miscellaneous  Records, 
page  105,  and  which  said  order  of  confirmation  now  on  file  and 
of  record  in  said  Probate  Court,  and  which  said  record  thereof 
in  said  Recorder's  office  are  herel;)y  referred  to  and  made  a  part 
of  this  indenture; 

Now,  therefore,  the  said  Mary  Jones,  administratrix  of  the  es- 
tate o/'said  Thomas  Jones,  deceased,  as  aforesaid,  the  party  of  the 
first  part,  pursuant  to  the  order  last  aforesaid  of  the  said  Pro- 
bate Court,  for  and  in  consideration  of  the  said  sum  of  three 
thousand  and  one  hundred  dollars,  gold  coin  of  the  United  States,  to 
her  in  hand  paid  by  the  said  party  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  has  granted,  bargained, 
sold  and  conveyed,  and  by  these  presents  does  grant,  bargain, 
sell  and  convey  unto  the  said  party  of  the  second  part,  his  heiis 
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and  assigns  forever,  all  the  right,  title,  interest  and  estate  of  the 
said  Tlwmas  Jones,  deceased,  at  the  time  of  his  death,  and  also 
all  the  right,  title  and  interest  that  the  said  estate,  by  operation 
of  law  or  otherwise,  may  have  acquired,  other  than,  or  in  addi- 
tion to,  that  of  said  intestate,  at  the  time  of  his  death,  in  and 
to  all  tha^  certain  lot,  piece  or  parcel  of  land,  situate,  lying  and 
being  in  said  city  and  county  of  San  Francisco,  State  of  Califor- 
nia, and  bounded  and  particularly  described  as  follows,  to  wit: 
[Here  insert  description.]  together  with  the  tenements,  heredita- 
ments and  appurtenances  to  the  same  belonging  or  in  anywise 
appertaining. 

To  have  and  to  hold,  all  and  singular,  the  above  mentioned 
and  described  premises,  together  with  the  appurtenances,  unto 
the  said  partj/  of  the  second  part,  his  heii^s  and  assigns  forever. 

In  witness  whereof,  the  said  party  of  the  first  part,  adminis- 
tratrix as  aforesaid,  has  hereunto  set  her  hand  and  seal  the  day 
and  year  first  above  written.  Mary  Jones, 

Administratrix  of  the  Estate  of  Thomas  Jorws,  deceased. 

Signed,  sealed  and  delivered  in  the  presence  of  John  Smith, 
[Seal.] 

State  of  California,  \ 

City  and  County  of  San  Francisco,  J     * 

Be  it  known  that,  on  this  twentieth  day  of  January,  A.  D. 
eighteen  hundred  and  seventy-^t/;o,  personally  appeared  before 
me,  F,  J.  ThibauU,  a  Notary  Public  within  and  for  the  said  city 
and  county  of  San  Francisco,  duly  commissioned  and  sworn  Mary 
Jones,  known  to  me  to  be  the  person  whose  name  is  subscribed 
to  the  within  and  the  foregoing  instrument,  as  the  administra- 
trix of  the  estate  of  Thomas  Jones,  deceased,  and  acknowledged 
to  me  that  she,  as  the  said  administratrix  of  the  estate  of  Ihomas 
Jones,  deceased^  executed  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  official  seal  at  my  office,  in  said  city  and  county,  the  day  and 
year  in  this  certificate  last  above  written. 

F.  J,  ThibauU,  Notary  Public. 
[Notarial  Seal.] 

KOCT.— The  eatne  form  win  do  for  ezecotorB'  deed  by  making  rery  slight  change*. 
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No.  149. 
[Bancroft's  Pbinted  Blakk,  No.  422.] 
Guardian's  Deed.  t$  1555,  i79i.] 
This  indenture,  made  the  eighth  day  of  April,  Anno  Domini 
eigliteen  hundred  and  seven fy-three,  at  ihe  city  and  county  of  San 
Franchco,  State  of  California^  by  and  between  Mary  Jones,  the 
duly  aj)pointed  qualified  and  acting  guardian  of  the  persons  and 
estate,^  of  Witliam  Jones,  Charlotte  Jones,  and  Emma  Jones, 
minors,  the  party  of  the  first  part,  and  Benjamin  Bush,  of  the 
said  city  and  county,  the  party  of  the  second  part,  witnesseth; 
That  whereas,  on  ihe  fourteenth  d&j  of  Ihbruary,  A.  D.  eighteen 
hundred  and  seventy-three,  the  Probate  Court  within  and  for  the 
said  city  and  county  of  San  Francisco,  State  of  California,  made 
an  order  of  sale  authorizing  the  said  party  of  the  first  part  to 
sell  certain  real  estate  of  the  said  minors,  situated  in  said  cUy 
•  and  county.  State  of  California,  and  specified  and  particularly 

1M4.  described  in  said  order  of  sale,  a  certified  copy  of  which  order 

of  sale  was  recorded  in  the  office  of  the  County  Recorder  of  the 
said  city  and  county  within  which  the  said  land  is  situated,  on 
the  first  day  of  March,  A.  D.  eighteen  hundred  and  seventu-three, 
hi  one  o'clock  P.  M.,  in  Book  '' L"  of  Miscellaneous  Becords, 
pages  302,  303  and  304,  and  which  said  order .  of  sale,  now  on 
file  and  of  record  in  said  Probate  Court,  and  which  said  record 

1719.  thereof  in  said  Recorder's  office  are  hereby  referred  to  and  made 

a  part  of  this  indenture; 

And  whereas,  under  and  by  virtue  of  said  order  of  sale,  and 
pursuant  to  legal  notices  given  thereof,  the  said  party  of  the 

1789.  first  part,  on  ihe  fourteenth  day  of  March,  A.  D.  eighteen  hun- 

dred and  seventy-three,  at  the  auction  sales  rooms  of  John  Middle- 
ton  dh  Son,  in  said  city  and  county,  between  the  hours  of  nine 

1647.  o'clock  in  the  morning  and  the  setting  of  the  suq  on  the  same 

day,  to  wit:  at  twelve  o'clock  M.,  offisred  for  sale  at  public  auc- 

1548.  tion,  and  subject  to  confirmation  by  said  Probate  Court,  the  said 

real  estate,  situated  in  the  said  city  and  county,  and  specified  and 
described  in  said  order  of  sale  as  aforesaid,  and  at  such  sale  the 

1644.  said  party  of  the  second  part  became  the  purchaser  of  the  tchok 

of  said  real  estate  hereinafter  particularly  described,  for  the 

1644.  sum  of  fourteen  hundred  dollars,  gold  coin  of  the  United  States,  he 

1791.  being  the  highest  and  best  bidder,  and  that  being  the  highest 

and  best  sum  bid; 

And  whereas,  the  said  Probate  Court,  upon  the  due  and  legal 
return  of  her  proceedings  under  the  said  order  of  sale,  made 
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by  the  said  party  of  the  first  part,  on  the  first  day  of  April,  A. 
D.  eighteen  hundred  and  seventy-three,  after  making  the  said 
sale,  upon  due  and  legal  notice  of  al  lea^st  ten  days,  given  in  such 
manner  as  tfie  Judge  of  said  Court  had  directed,  did,  on  the  said 
first  day  of  April,  A.  D.  eighteen  hundred  and  seventy-three, 
make  an  order  confirming  said  sale,  and  directing  conveyances  ^***' 
to  be  executed  to  the  said  party  of  the  second  part;  a  certified 
copy  of  which  order  of  confirmation  was  recorded  in  the  office 
of  the  said  County  Recorder  of  said  city  and  county  within 
which  the  said  land  sold  is  situated,  on  the  second  day  of  April, 
A.  D.  eighteen  hundred  and  seventy-three,  at  three  o'clock  and  *"^' 
twenty  minutes  P.  M.,  in  Book  '' M**  of  Miscellaneous  Records, 
pages  5  6,  7  and  8,  and  which  said  order  of  confirmation  now 
on  file  and  of  record  in  said  Probate  Court,  and  which  said 
record  thereof  in  said  Recorder's  office,  are  hereby  referred  to  ^^^' 
and  made  a  part  of  this  indenture; 

Now,  therefore,  the  said  Mary  Jones,  the  guardian  of  the 
persons  and  estates  of  said  William  Jones,  Charlotte  Jones,  and 
Emma  Jones,  minors,  as  aforesaid,  the  party  of  the  first  part, 
pursuant  to  the  order  last  aforesaid  of  the  said  Probate  Court, 
for  and  in  consideration  of  the  said  sum  oi  fourteen  hundred 
dollars,  gold  coin  of  tJie  United  States,  to  her  in  hand  paid  by  the 
said  party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  has  granted,  bargained,  sold  and  conveyed,  and  1555. 
by  these  presents  does  grant,  bargain,  sell  and  convey  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns  forever,  all 
the  right,  title,  interest  and  estate  of  the  said  William  Jones, 
Charlotte  Jones,  and  Emma  Jones,  minors,  in  and  to  all  that  cer- 
tain lot,  piece  or  parcel  of  land,  situated,  lying  and  being  in 
said  city  and  county  of  San  Francisco,  State  of  California,  and 
bounded  and  particularly  described  as  follows,  to  wit  [Here  insert 
description^ :  together  with  the  tenements,  hereditaments  and  ap- 
purtenances to  the  same  belonging  or  in  any  wise  appertaining; 

To  have  and  to  hold,  all  and  singular,  the  above  mentioned 
and  described  premises,  together  with  the  appurtenances,  unto 
the  said  party  of  the  second  part,  his  heirs  and  assigns  forever; 

In  witness  whereof,  the  said  party  of  the  first  part,  guardian 
as  aforesaid,  has  hereunto  set  her  hand  and  seal,  the  day  and 
year  first  above  written.  Mary  Jones, 

Guardian  of  the  persons  and  estates  of  William  Jones,  Charlotte 
Jones  and  Emma  Jones,  minors. 

Signed,  sealed  and  delivered  in  the  presence  of 

Barclay  Henley, 
[Seal.] 
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State  of  California^  ) 

CUy  and  County  of  San  Francisco, )      * 

Be  it  known,  that,  on  this  eigJiih  day  of  April,  A.  D.  eighteen 
hundred  and  seveniy 'three,  personally  appeared  before  me, 
F.  J.  IhibauU,  a  Notary  Public  within  and  for  the  said  city  and 
county  aforesaid,  duly  commissioned  and  sworn,  Mary  Jones, 
known  to  me  to  be  the  person  whose  name  is  subscribed  to  4he 
within  and  foregoing  instrument,  as  the  guardian  of  t?ie  persons 
and  estates  of  William  Jones,  Charlotte  Jojies  and  Emma  Jones, 
minors,  and  she  acknowledged  to  me  that  she,  as  the  guardian  of 
the  persons  and  estates  of  said  William  Jones,  Charlotte  Jones  and 
Emma  Jones,  minors,  executed  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 

my  official  seal,  at  my  office  in  said  city  and  county,  the  day  and 

year  in  this  certificate  last  above  written.      F.  J.  ThibauU^ 

Notary  Public. 
[Notarial  Seal.] 


No.  150. 
Bond  of  Indemnity  to  Administrators.   [M  1566, 1567.] 

Know  all  men  by  these  presents,  that  we,  Obadiah  B.  Dick- 
inson, as  principal,  and  Benjamin  Brewster  and  John  C.  Horan, 
as  sureties,  are  held  and  firmly  bound  unto  David  S.  Turner, 
administrator  of  the  estate  of  John  Smith,  deceased,  for  the 
benefit  and  indemnity  of  said  administrator,  and  the  benefit 
and  indemnity  of  the  persons  entitled  to  the  interest  of  said 
1S66.  deceased  in  the  lands  contracted  for  as  hereinafter  mentioned, 

in  the  sum  of  ten  thousand  dollars,  for  the  payment  of  which 
sum  to  the  said  D.  S.  Turner,  administrator,  and  the  said  per- 
sons so  entitled  as  aforesaid,  or  to  each  or  any  of  them,  and  to 
their  or  any  of  their  executors,  administrators  and  assigns,  we 
bind  ourselves,  our  heirs,  executors,  administrators  and  assigns, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  this,  etc. 

The  condition  of  the  above  obligation  is  such,  that  whereas, 
under  and  by  virtue  of  an  order  of  the  Probate  Court  in  and 
» 1867.  ^0^  ^^®  ci^y  *^^  county  of  San  Francisco,  duly  made  and  en- 

tered  on   the    first  day  of  a   sale  was  made  by  said  admin- 
istrator of  the  interest  of  said  deceased  in  and  to  certain  lands 

lying  and  being  in  the  county  of known  as  the  rancho 

**  Quien  Sabe,"  said  interest  being  a  certain  contract  heretofore, 
to  wit:  on,  etc.,  made  by  the  said  deceased  in  his  life  time,  on 
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the  one  part,  with  one  Francisco  Lugo,  the  then  owner  of  said 
lands  on  the  other  part,  for  the  purchase  by  said  John  Smith 
of  the  said  rancho,  for  the  sum  of  six  thousand  dollars,  and 
upon  which  said  purchase,  in  accordance  with  the  terms  of  said 
contract,  said  John  Smith  has  paid  the  sum  of  one  thousand 
dollars,  and  the  sum  of  five  thousand  dollars  in  several  pay- 
ments is  to  become  due;  and  whereas,  upon  the  said  sale,  the 
said  O.  B.  Dickinson  became  the  purchaser  of  said  contract, 
and  bought  the  interest  of  said  deceased  therein  for  the  sum  of 
one  thousand  dollars,  and  the  said  sale  has  been  duly  reported 
to  the  said  Court  according  to  law,  an  application  is  about  to  be 
made  to  the  said  Court  to  approve  and  confirm  the  same,  and 
an  assignment  of  the  said  contract  to  the  said  O.  B.  Dickinson, 
of  even  date  herewith,  has  been  executed,  to  be  delivered  upon 
the  execution  and  delivery  of  these  presents,  and  upon  such 
confirmation  being  made  as  aforesaid. 

Now,  therefore,  if  the  said  purchaser,  the  said  0.  B.  Dickin- 
son, shall  well  and  truly  pay,  satisfy  and  discharge  all  the 
payments  to  become  due  upon  the  said  contract,  after  the  date 
of  such  sale,  and  shall  fully  indemnify,  save  and  hold  harmless, 
the  said  D.  S.  Turner,  administrator,  and  the  person  or  persons 
so  entitled  as  above  set  forth,  and  each  of  them,  against  all 
demands,  costs,  charges  and  expenses  by  reason  of  any  cove- 
nant or  agreement  contained  in  such  contract,  then  this  obliga- 
tion to  be  void,  else  to  remain  in  full  force  and  virtue. 

O.  B.  Dickinson,      [l.  s.] 
B£NJ.  Beewsteb,       [l.  s.] 

J.  C.  HOBAN,  [l.  s.J 

Sealed  and  delivered  in  the  presence  of 

Perbt  G.  Childs. 

NoTB.— Aflkdatit  to  be  annexed  m  in  other  bonds. 


No.  151. 
Short  form  of  Application  for  Order  that  Surviving  Part- 
ner render  an  Account.    [1585.] 

[Tide  of  Estote  and  Court.] 

To  the  Hon.  Charles  A.  Hart,  Probate  Judge  of  the  County  of 
Fresno,  in  the  State  of  California: 

James  Sayles,  Jr.,  administrator  of  the  estate  of  Brown 
Clark,  deceased,  respectfully  shows : 

That  there  was  a  partnership  existing  between  the  said  intes- 
tate, at  the  time  of  his  death,  to  wit:  on  the  seventeenth  day  of 


1643. 


1646. 


1586. 
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1586.  July,  A.  D.  1870,  and  one  Smith  Jones,  composing  the  lat^e  firm 

^  of  '*  Jones  &  Co.,"  lately  trading  and  doing  husiness  under  said 

name  and  style  at  the  town  of  Millerton,  in  said  county; 

That  said  surviving  partner  continued,  &nd  still  is  in  posses- 
sion of  the  effects  of  the  said  partnership  for  the  purpose  of 
settling  its  business; 

That  the  interest  of  the  said  deceased,  to  wit:  one-half  of  the 
assets  of  said  partnership,  was  included  in  the  inventory  made 
and  returned  by  said  administrator  to  this  Court,  at  its  first 
term  after  his  appointment,  and  was  appraised  as  other  prop- 
erty, the  appraised  value  thereof  being  the  sum  of  $10,000; 

That  the  said  surviving  partner  has  delayed  settling  the 
affairs  of  said  partnership,  more  than  six  months  having  elapsed 
since  the  said  inventory  has  been  filed;  and  has  not  accounted 
with  the  said  administrator,  though  often  requested  so  to  do, 
but  has  refused  and  still  refuses  to  account  with  said  adminis- 
trator, or  to  give  any  information  as  to  the  condition  of  the 
affairs  of  said  partnership;  and  has  never  paid  over  any  such 
balances  as  may,  from  time  to  time,  have  been  payable  to  said 
administrator  in  right  of  his  said  intestate. 

That  there  is  a  large  amount  of  debts  outstanding  against  the 
said  deceased,  and  that  it  becomes  necessary  to  ascertain  the 
value  of  said  partnership  interest,  in  order  to  determine  the 
necessity  of  selling  real  estate  to  pay  said  debts,  and  the  debts, 
expenses  and  charges  of  the  administration; 

Wherefore  said  administrator  applies  to  your  Honor  for  an 
order  that  the  said  surviving  partner  render  an  account  of  the 
said  partnership,  showing  a  full  statement  of  its  affairs  at  the 
time  cf  the  death  of  said  deceased,  and  the  condition  thereof 
from  that  time  until  the  day  of  rendering  said  account,  or  for 
such  other  or  further  order  as  may  be  meet  in  the  premises. 

James  Sayles,  Jr.,  Administrator,  etc. 

Millerton,  March  1,  1873. 

[Verification  §446.] 
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No.  152. 
Order  that  Partners  of  Deceased  render  an  Account. 

[$1586.] 
[Title  of  Estate  and  Court.] 
On  reading  and  filing  the  petition  of  George  Holland,  execu- 
tor of  the  last  will  and  testament  of  William  Jenkins,  deceased, 
this  day  presented,  praying  for  an  order  on  Thomas  Robinson 
and  John  Simpson,  the  surviving  partners  of  the  said  deceased, 
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to  render  anaccount,  etc.,  as  in  the  said  petition  set  forth;  and, 
on  motion,  etc. 

It  is  ordered,  that  the  said  Thomas  Bobinson  and  John  Simp- 
son, surviving  partners  of  the  said  Wm.  Jenkins,  deceased,  do, 
on  or  before  Monday,  the  ninth  day  of  January,  1873,  render 
to  said  George  Holland,  executor,  etc.,  a  full,  true  and  par- 
ticular statement  and  account,  in  vmting,  of  all  the  affairs, 
property,  effects  and  assets  of  the  late  copartnership  of  Jenkins, 
Bobinson  &  Simpson,  of  which^  at  the  time  of  his  death,  the  ^^^- 
said  deceased  was  a  member,  and  of  their  dealings  with  the 
same,  at  and  since  the  time  of  his  said  death,  to  wit:  May  dOth, 
1870,  showing  the  true  value  and  condition  of  the  interest  of 
the  said  deceased  in  the  said  copartnership,  and  the  amount  of 
moneys,  if  any,  due  and  payable  to  the  said  George  Holland, 
executor,  etc. ,  together  vnth  all  other  matters  and  things  proper 
and  necessary  to  be  fully  stated  and  set  forth  in  the  premises. 

And  it  is  further  ordered  that  a  copy  of  this  order  be  this  day 

served  iipon  the  said  Thomas  Bobinson  and  John  Simpson,  sur-  ^'^^*' 

viving  partners,  etc. 

M.C., 

Probate  Judge. 
Dated  San  Francisco,  January  1,  1873. 


No.  163. 
Another  Form  of  Same.   [*  1585.] 

[Title  of  Estate  and  Court.] 

Upon  the  application  of  James  Sayles,  Jr. ,  administrator  of 
the  estate  of  Brown  Clark,  deceased,  this  day  made  to  the  Pro- 
bate Judge  of  the  county  of  Fresno,  it  appearing  necessaiy  ^^' 
that  Smith  Jones,  the  surviving  partner  of  said  deceased,  ren- 
der an  account: 

It  is  hereby  ordered,  that  the  said  Smith  JoneB,  the  surviving 

partner  of  said  deceased,  and  a  member  of  the  late  firm  of 

*' Jones  &  Co.,"  lately  trading  and  doing  business  under  said 

name  and  style,  at  the  town  of  Millerton,  be  cited  to  render  an 

account  of  the  partnership  affairs  of   the  said  late  firm   of 

''Jones  &  Co.,"  and  file  the  same  in  this  Court,  vnthin  ten  days 

from  this  date,  to  wit:  on  or  before  the  eleventh  day  of  March, 

A.  D.  1873,  at  eleven  o'clock  A.  M.,  or  that  he  show  cause  at 

that  time,  before  the  said  judge,  at  the  Probate  Court  room,  at 

the  Court  House  in  said  town  of  Millerton,  in  said  county,  why 

such  account  should  not  be  rendered; 
10 


1710. 


1711. 
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And  it  is  further  ordered,  that  a  copy  of  this  order, 
by  the  County  Clerk  of  said  county,  be  served  upon  the  said 
Smith  Jones,  at  least  five  days  before  the  said  eleventh  day  of 
March,  A.  D.  1873,  by  delivering  such  copy  to  the  said  Smith 
Jones,  personally.  Ghables  A.  Habt, 

Probate  Judge. 

Dated  at  Millerton,  March  1,  1873. 


No.  154. 
Order  to  show  Cause  against  Attachment   it  1585.] 

[Title  of  Estate  and  Coort.] 

An  order  having  been  made  herein  on  the  application  of  the 
administrator,  that  William  A.  Jones,  the  surviving  partner  of 
deceased,  be  cited  to  render  an  account,  or  show  cause  on  this 
day  why  an  account,  of  the  partnership  affairs  should  not  be  ren- 
dered; and  now,  on  this day  of  May,  A.  D.  1873,  the  said 

matter  coming  on  regularly  to  be  heard,  and  due  proof  being  made 

1709.  to  the  satisfaction  of  this  Court  that  said  citation  was  issued, 

1710.  and,  with  a  certified  copy  of  the  petition  and  order  upon  which 
1685.  the  same  was  founded,  was  duly  served  personally  upon  the 

said  William  A.  Jones,  at  least  five  days  before  the  return  day 
thereof,  and  the  said  William  A.  Jones  failing  to  appear  and 
show  cause  why  said  account  should  not  be  rendered  and  filed, 
and  it  duly  appearing  to  this  Court  that  no  such  account  has 
been  rendered  or  filed: 

On  motion  of  said  administrator,  it  is  ordered  that  said  Wil- 
liam A.  Jones  show  cause  before  me,  at  the  Court  room  of  this 
Court,  at,  etc.,  on,  etc.,  why  .an  attachment  should  not  issue 
against  the  said  William  A.  Jones,  to  compel  him  to  render  an 
account,  to  wit:  the  account  heretofore  ordered  by  this  Court. 

D.  BlXLER, 

Dated,  etc.  Probate  Judge. 


No.  165. 
Order  that  Partners  of  Deoeased  have  Possession  of  Part- 
nership Effects.    [*  1585.] 
[Title  of  Estate  and  Conrt.l 

On  reading  and  filing  the  petition  of  James  Randolph,  surviy- 
ing  partner  of  Randolph  &  Jones,  asking  permission  to  con- 
tinue in  possession  of  partnership  property  and  to  settle  up  its 
business; 
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And  the  matter  coming  on  regularly  to  be  heard  this  tenth  day 
of  March,  A.  D.  1873,  the  executor  of  the  last  ^ill  and  testa- 
ment of  said  decedent,  being  present  in  Court  and  consenting  to 
this  order,  and  no  objection  being  made; 

It  is  hereby  ordered,  that  said  John  Jones  continue  in  posses- 
sion of  said  partnership  property,  for  the  purpose  of  settling  ^^^' 
said  partnership  business,  until  the  further  order  of  this  Court. 

M.  H.  Mtbige,  Probate  Judge. 

Dated  this  tenth  day  of  March,  1873. 


No.  166. 
Order  apx>ointing  Referees  to  examine  Partnership  Ac- 
counts of  Surviving  Partners.    [$*  1585, 1G36, 1028.] 

[Title  of  Estate  and  Court.] 

George  Holland,  the  executor  of  the  last  will  and  testament 
of  William  Jenkins,  deceased,  having  heretofore,  to  wit:  on  the 
first  day  of  January,  1873,  presented  and  filed  his  petition 
praying  for  an  order  on  Thomas  Bobinson  and  John  Simpson, 
the  surviving  partners  of  the  said  deceased,  to  render  an 
account,  etc.,  as  set  forth  in  the  said  petition; 

And  the  said  Thomas  Eobinson  and  John  Simpson,  surviving 
partners,  etc.,  having  filed  in  this  Court  divers  accounts  and 
statements  in  the  premises,  which  accounts  and  statements  are 
objected  to  by  the  said  executor  as  not  being  in  compliance  with 
the  said  order,  and  as  being  otherwise  insufficient,  now,  at  this 
day,  on  motion  of  George  Holland  in  person,  Charles  Ward, 
counsel  for  said  surviving  partners,  being  present  and  consent- 
ing thereto; 

It  is,  on  this  sixteenth  day  of  January,  1873,  ordered,  that  it 
be  referred  to  James  A.  Whitman  and  Charles  T.  Duncklee,  i^^^ 
Esqs.,  as  referees,  to  take  an  account  of  all  the  affairs,  property, 
effects  and  assets  of  the  late  copartnership  of  Jenkins,  Eobin- 
son &  Simpson,  of  which,  at  the  said  time  of  his  death  the  said  *^- 
testator  was  a  member,  and  of  their  dealings  with  the  same  ^^q, 
since  the  said  time  of  his  death,  showing  the  interest  of  the  said 
deceased  in  the  said  copartnership,  etc.,  and  the  amount  of 
moneys,  if  any,  due  and  payable  to  the  said  executor,  etc., 
together  with  all  other  matters  and  things  proper  and  necessary 
to  be  fully  stated  and  set  forth  in  the  premises,  and  to  take 
such  testimony  relating  thereto  as  shall  be  produced  by  either 
party,  for  the  better  taking  of  which  account  the  parties  are  to 
produce  before  the .  said  referees,  upon  oath,  all  the  books,  ^^^ 


1689. 
1718. 
1586. 
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papers  and  writings  in  their  or  either  of  their  custody,  or  power 
relating  thereto,  and  may  be  examined  as  said  referees  shall 
direct;  and  the  said  accounts  and  statements  already  filed  by 
the  said  surviving  partners  are  also  referred  to  the  said  referees, 
without  prejudice  to  the  right  of  said  executor  to  object  thereto, 
and  require  other  and  further  accounts  and  statements  proper 
and  necessary  in  the  premises; 

And  that  the  said  referees  do  report  to  this  Court  with  all 
convenient  speed. 

Done  in  open  Court  this  sixteenth  day  of  January,  A.  D. 
1873.  Seldbn  S.  Wbioht  Probate  Judge. 


No.  157. 

Report  of  Referees  appointed  to  examine  accoiint  rendered 
by  Surviving  Partner.   [$$1585, 1586, 1636, 1707.  I7i6.j 

[Title  of  Estate  and  Court.] 

The  undersigned,  referees  appointed  by  an  order  of  this 
court,  bearing  date  April  22,  1873  (a  copy  of  which  is  hereto 
annexed,)  to  take  an  account  of  all  the  affairs,  property,  effects 
and  assets  of  the  late  copartnership  of  Jenkins,  Robinson 
&  Simpson,  of  which,  at  the  time  of  his  death,  William  Jen- 
kins, deceased,  was  a  member,  and  of  their  dealings  with  the 
same  since  the  time  of  his  death,  showing  the  interest  of  said 
deceased  in  the  said  copartnership,  and  the  amount  of  money, 
if  any,  due  and  payable  to  George  Holland,  the  executor  of  the 
last  will  and  testament  of  said  deceased,  do  respectfully  report: 

That  they  were  attended  during  said  reference  by  Franklin 
Paige,  Esq.,  counsel  for  said  executor,  and  Charles  Ward,  Esq., 
counsel  for  Thomas  Bobinson  and  John  Simpson,  the  surviving 
partners  of  the  said  deceased; 

That  from  the  testimony  of  the  witnesses  produced  by  the 
said  parties  (which  is  hereto  annexed),  before  us,  we  find  the 
facts  to  be,  that  at  the  time  of  the  death  of  said  William  Jen> 
kins,  to  wit:  May  30,  1872,  the  firm  of  Jenkins,  Bobinson  & 
Simpson  was  composed  of  William  Jenkins,  the  said  deceased, 
l^homas  Bobinson  and  John  Simpson;  that  said  Simpson  was 
interested  in  the  said  copartnership  to  the  extent  of  three 
twenty-fourths,  and  the  other  partners  were  respectively  in- 
terested in  or  owners  of  seven  twenty-fourths  of  the  said  co- 
partnership; 

That  the  place  of  business  of  said  copartnership  was  in  the 
city  of  San  Francisco; 
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That  on  the  thirtieth  day  of  May,  A.  D.  1872,  immediately 
after  the  death  of  said  Jenkins,  an  inventory  of  the  assets  of 
the  firm  was  made,  and  that  said  assets  consisted  of  the  follow-  1443. 
ing,  to  wit: 

First.  Goods,  wares  and  merchandise  in  the  store  in  the  said  lu^. 
city,  particularly  specified  in  the  book  filed  herewith,  marked 
*•  Exhibit  No.  1,"  and  amounting  to  the  sum  of  $91,636.82. 

Secondly.  Cash  on  hand,  the  sum  of  $10,147.74. 

Thirdly.  Bills  receivable,  particularly  specified  in  "  Exhibit 
No.  2,"  hereto  annexed,  and  amounting  to  the  sum  of  $8,803.88. 

Fourthly.  Merchandise  in  iransUu  from  New  York  to  San  Fran- 
cisco at  the  time  of  said  testator's  death,  and  such  merchandise 
as  had  been  purchased  at  the  East  on  account  of  the  house 
until  the  intelligence  of  his  death  was  received  there,  particu- 
larly specified  in  "Exhibit  No.  3," hereto  annexed,  and  amount- 
ing to  the  sum  of  $262,351.88  [etc.,  state  particulars],  making 
the  gross  amount  of  assets  at  that  time  the  sum  of  $662,910.75. 

That  the  liabilities  of  the  said  firm  at  the  date  last  referred 
to,  amounted  to  the  sum  of  $548,174.82,  and  were  composed  as 
follows: 

First.  Promissory  notes  and  bills  payable  in  the  Eastern 
States,  amounting  to  the  sum  of  $382,407.45,  and  particularly 
specified  in  ''Exhibit  No.  5,"  hereto  annexed; 

Secondly.  Promissory  notes  and  bills  payable  in  the  city  of 
San  Francisco,  amounting  to  the  sum  of  $27,075.40,  and  par- 
ticularly specified  in  ''Exhibit  No.  6,"  hereto  annexed  [^fe.,  state 
particulars]. 

That  from  May  30  to  November  15,  1870,  the  business  of  the 
firm  was  carried  on  as  usual,  the  said  estate  being  treated  as  a 
partner  therein; 

That  on  November  15,  1872,  another  appraisement  of  the 
stock  of  the  said  firm  was  commenced  by  two  experienced 
dealers  in  the  same  line  of  business,  which  was  completed  in 
December,  1872; 

That  the  result  of  this  appraisement  showed  the  value  of  the 
stock  in  the  store  to  be  the  sum  of  $182,050.84; 

That  this  valuation  was  arrived  at  by  taking  the  goods  in  the 
store  at  the  eastern  cost  and  charges,  and  deducting  therefrom 
a  certain  per  centage  amounting  on  the  entire  stock  to  the  sum 
of  $19,255.15; 

That  in  addition  to  the  goods  in  the  store,  there  were  goods 
on  the  way,  amounting  to  $10,313.15,  at  New  York  cost; 

That  at  the  close  of  this  appraisement  a  balance  was  struck 
as  of  November  15, 1870,  and  a  new  firm  of  Jenkins,  Bobinson 
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k  Simpson  purchased  at  private  sale  the  interest  of  said  estate 
in  the  stock,  and  took  the  goods  in  the  store  at  the  appraised 
value  of  Novepuber  15, 1870,  and  the  goods  on  the  vraj  at  the 
invoice  cost; 

That  on  November  15,  1870,  in  addition  to  the  goods  in  store 
and  in  transitu  last  referred  to,  the  assets  of  the  old  firm  of 
Jenkins,  Bobinson  &  Simpson  consisted  of — ^First,  cash  on 
hand,  etc.  [state  particulars],  making  the  gross  amount  of  assets 
on  November  15, 1870,  the  sum  of  $490,413.63; 

That  at  this  date  the  liabilities  of  the -firm  amounted  to  tiie 
sum  of  $389,207.88,  and  were  composed  as  follows: 

First.  Bills  payable  in  the  city  of  New  York,  particularly  set 
forth  ifi  **  Exhibit  No.  10,"  hereto  annexed,  amounting  to  ihe 
sum  of  $115,391.91  [etc,,  state  partictdarB]; 

From  the  above  balance,  we,  the  said  referees,  have  rejected 
the  sum  of  $1,279.25,  charged  therein  as  paid  to  Parrott  &  Co., 
no  explanation  of  the  same  having  been  given  by  tide  surviving 
partners.  We  have  also  rejected  the  sum  of  one  hundred  and 
fifty  dollars,  charged  as  having  been  paid  to  Joseph  Jenkins, 
the  legatee  of  said  testator,  which  we  think  should  have  been 
paid  to  the  executor,  and  by  him  distributed  with  the  other 
funds  of  the  estate; 

In  the  last  mentioned  balance  there  are  several  items  which 
were  not  paid  in  strict  compliance  with  the  law,  and  are  shown 
in  red  lines  in  the  testimony  hereto  annexed,  but  which  have 
U94.  been  paid  by  the  surviving  partners  on  behalf  of  the  estate  of 

the  said  deceased,  and  should,  in  our  opinion,  be  allowed  to 
them; 

Between  November  15th,  1870,  and  January  1st,  1872,  one- 
half  the  rent  received  from  the  store  on  the  corner  of  Market 
and  Sansome  streets  (belonging  to  Bobinson  and  the  estate  of 
Jenkins),  amounted  to  the  sum  of  $8,375  (the  full  rent  being 
five  hundred  dollars  per  month); 

Between  January  1st,  1872,  and  December  1st,  1872,  we  find 
that  a  fair  and  reasonable  rent  for  the  same  premises  would  be 
three  hundred  dollars  per  month,  and  the  amount  thereof  due 
to  the  estate  of  Jenkins  amounts  to  the  sum  of  $1,650; 

That  the  surviving  partners  of  said  deceased  are  therefore 
entitled  to  a  credit  of  six  hundred  dollars  on  the  sum  of  $2,250 
charged  to  them  in  above  balance,  for  the  rent  of  the  last  men- 
tioned period; 

That  since  the  balance  of  November  15th,  1870,  the  surviving 
partners  received  the  sum  of  one  hundred  dollars  from  the  sale 
of  a  horse  and  harness  belonging  to  said  estate; 
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That  since  Noyember  15th,  1870,  the  Burviving  partners  paid 
George  L.  Sampson  the  sum  of  11,781.25,  being  the  deceased's 
proportion  of  interest  due  on  the  joint  note  and  mortgage  of 
deceased  and  Thomas  Bobinson; 

That  they  have  paid  the  executor  the  sum  of  $1,156.25; 

That  they  have  paid  for  one-half  the  taxes  and  street  repairs 
on  the  store  on  comer  of  Market  and  Sansome  streets,  the  sum 
of  $1,043.05; 

That  they  have  paid  for  expenses  of  appraisement  the  sum  of 
thirty  dollars; 

That  they  have  paid  doctors'  bills  and  for  medicines  the  sum 
of  five  hundred  and  four  dollars; 

That  of  the  book  debts,  bills  receivable,  interest  in  the  house 
of  Palmer  Bros.,  and  real  estate  in  Maxysville  (included  in 
assets  November  15th,  1870),  there  is  outstanding  uncollected 
the  sum  of  $41,563.64,  which  are  particularly  set  forth  in  ''  Ex- 
hibit No.  12,"  hereto  annexed,  and  of  which  the  sum  of  $12,- 
122.73  is  the  proportion  chargeable  to  said  deceased's  interest 
therein,  which  should  be  paid  to  his  representatives  when  col- 
lected,' or  such  proportion  thereof  as  shall  be  realized; 

This  leaves  a  cash  balance  due  the  said  estate  and  payable  to 
his  executor  of  $38,988.99,  together  with  legal  interest  thereon 
since  May  Ist,  1869,  to  December  1st,  1870,  and  amounts  to 
$6,300,  making  the  gross  amount  payable  to  said  executor  on 
December  1st,  1870,  $45,162.25,  shown  as  follows: 

[State  particulars,] 

We  find  further,  that  the  sale  made,  which  sale  was  made, 
however,  without  the  knowledge  or  consent  of  the  executor,  to 
the  new  firm  of  Jenkins,  Bobinson  &  Simpson  on  the  basis  of 
the  appraisement  of  November  15th,  1870,  was  fairly  made  and 
the  full  value  allowed  for  the  goods;  that  the  sale  at  the  time 
and  for  the  amounts  specified  was  highly  beneficial  to  the  estate 
of  the  deceased,  and  should,  in  our  opinion,  be  confirmed  and 
approved. 

We  further  find  that  the  surviving  partners  should  pay  legal 
interest  on  the  balance  in  their  hands  since  May  1st,  1873,  that 
being  nearly  one  year  after  the  death  of  said  deceased,  and 
which,  in  the  opinion  of  the  referees,  allowed  the  surviving 
partners  a  reasonable  and  sufficient  time  to  settle  the  affairs  of 
the  late  copartnership. 

All  of  which  is  respectfully  submitted. 

James  A.  Whtpman, 

Date,  etc.  Chables  T.  Duncklee,  Beferees. 

HoTL^ObJectlons  to  tbB  foregoiog report  can  eagily  be  drawn. 
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No.  168. 
Petition  to  Compromise  a  Debt.   [*1588.] 

In  the  Matter  of  the  Estate  ^  In  the  Probate  Court 

of  [-   Of  the  County  of  Los  Angeles, 

C.  D.,  Deceased.  )  State  of  California. 

To  the  Hon.  the  Probate  Court  [or  the  Hon.  W.  G.  Dryden, 
Probate  Judge]  of  the  County  of  Los  Angeles,  in  the 
State  of  California: 

The  petition  of  A.  B.,  executor  of  the  last  will  and  testament 
of  C  D.,  deceased,  respectfully  shows: 

That  among  the  property  of  the  estate  of  said  deceased, 
which  ca9ie  to  the  knowledge  and  possession  of  your  petitioner 
as  such  executor,  was  a  note  against  £.  F.,  dated,  etc.,  for  the 
sum  of  nine  hundred  dollars,  with  interest  at  the  rate  of  two 
per  centum  per  month;  that  to  secure  the  payment  of  said  note 
and  interest,  the  said  E.  F.  executed  to  said  C.  D.  a  mortgage 
bearing  even  date  with  said  note  on  the  following  described  lot 
of  land,  viz: 

[Description  of  property,] 

That' the  whole  amount  now  due  on  said  note  so  secured,  or 
pretended  to  be  secured,  is,  principal  and  interest,  the  sum  of 
one  thousand  one  hundred  and  seventy  dollars; 

That  the  said  E.  F.  alleges  that  he  is  wholly  unable  to  pay 
said  amount,  but  is  willing  to  convey  the  lot  of  land  so  mort- 
gaged to  petitioner,  for  the  benefit  of  the  estate  of  said  testator; 
that  said  lot  is  of  but  little  value,  and  that  were  proceedings 
instituted  in  a  Court  of  law  to  foreclose  said  mortgage,  scarcely 
anything  would  be  left  after  paying  expenses  of  foreclosure, 
sale,  etc. 

Wherefore,  your  petitioner  prays  that  he  may  be  authorized 
to  compromise  said  note,  by  taking  a  conveyance  of  the  land 
mortgaged  to  secure  the  payment  of  the  same,  he  being  in- 
formed that  no  judgments  exist  against  said  E.  F.,  or  other  in- 
cumbrances (except  said  mortgage),  which  would  affect  the  title 
proposed  to  be  given,  and  that  thereby  the  most  could  be  real- 
ized for  said  estate. 

And  your  petitioner  will  ever  pray,  etc. 

Los  Angeles,  February  26th,  1873. 

A.  B.,  Executor,  etc. 

Verification,  §  446. 
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No.  160. 

Order  authorizing  Executor  to  Compromise  Claim.  [J  1588.] 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

of  >-0f  the  County  of  Los  Angeles, 

C.  D.,  Deceased.  )  State  of  California. 

On  hearing  the  petition  of  A.  B.,  executor  of  the  last  will 
and  testament  of  C.  D.,  deceased,  praying  for  an  order  of  this 
Court,  authorizing  him  to  compromise  a  certain  note  due  the  isss. 
estate  of  said  deceased,  ma,|ie  by  E.  F.  for  the  sum  of  nine  hun- 
dred dollars,  with  interest  thereon  due,  after  a  full  examination 
of  the  petition,  and  the  facts  and  circumstances  connected 
therewith;  the  compromise  proposed  appearing  to  this  Court 
[or  the  judge  of  this  Ooui*t,]  icf  be  just,  and  for  the  best  interests 
of  said  estate; 

It  is  ordered  that  the  said  petitioner,  executor  as  aforesaid, 
be,  and  he  is  hereby  authorized  to  take  from  the  said  E.  F.  in 
full  discharge  of  said  note  of  nine  hundred  dollars,  and  the  in- 
terest due  thereon,  a  conveyance  of  the  lot  of  land  described  in 
his  petition  by  said  E.  F.,  mortgaged  to  secure  the  payment  of 
said  note  and  interest,  and  release  and  discharge  said  moi^gage. 

W.  G.  D., 

Probate  Judge. 
Los  Angeles,  March  1st,  1873. 


No.  160. 
Another  Form  of  Petition  to  Compromise  Debt.   [J  1588.] 

[Title  of  Estate  and  Court.] 

To  the  Honorable  the  Probate  Court  [or  the  Hon.  M.  H.  M., 
Probate  Judge]  of  the  city  and  county  of  San  Francisco, 
in  the  State  of  California: 

The  petition  of  H.  W.  Halleck  and  P.  Warren  Van  Winkle, 
executors  of  the  last  will  and  testament  of  Joseph  L.  Folsom,  de-  issg. 
ceased,  respectf  uUyirepresents  that  at  a  sale  made  by  your  peti- 
tioners of  a  part  of  the  real  estate  of  said  estate,  on  the  eleyenth 
of  January,  1873,  under  the  order  of  this  Court,  dated  December 
17th,  1872,  A.  B.  became  the  purchaser  of  a  lot,  described  as 
follows,  to  wit  [description]:  for  the  sum  of  $7,850,  upon  which 
sum  he  has  paid  five  hundred  dollars  only.  That  said  sale  was 
reported  to  this  Court  on  the  twenty-first  of  January,  1873, 
and  confirmed  by  order  of  this  Court  on  the  fifth  of  February^ 
1873; 
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That  the  said  A.  B.  is  insolvent,  and  unable  to  pay  any  moie 
of  said  sum;  that  he  is  willing  to  restore  the  said  lot  to  the  peti- 
tioners and  lose  the  payment  made,  and  the  petitioners  are 
wUUDg  to  accept  the  property  and  said  sum,  and  release  him 
from  all  responsibility  for  the  balance; 

That  no  deed  has  been  made  to  him  for  said  lot. 

Your  petitioners  therefore  pray,  that  the  order  of  confirma- 
tion as  respects  the  said  A.  B.  be  set  aside,  and  the  executors 
be  at  liberty  to  sell  the  said  lot  again  at  public  sale,  io  the  high- 
est bidder,  on  such  terms  as  they  may  deem  most  beneficial  to 
the  estate.  *  Attorney  for  Executors. 

San  Francisco,  June  15th,  1873. 

[Verification  §  446.] 


No.  161. 
Order  for  Same.   [J  1588.] 

[Title  of  Estate  and  Court.] 

Upon  reading  and  filing  the  verified  petition  of  H.  W.  Hal- 
leek,  A.  C.  Peachy  and  P.  Warren  Van  Winkle,  executors  of 
the  last  will  and  testament  of  Joseph  L.  Folsom,  deceased,  it 
duly  appearing  to  the  Court  that  A.  B.  is  insolvent  and  unable 
to  pay  the  balance  of  the  sum  bid  by  him  for  the  lot  sold  hj 
said  executors  on  the  eleventh  day  of  January,  1873;  that  the 
compromise  mentioned  therein  appearing  to  be  just  and  for  the 
best  interests  of  the  estate  of  said  deceased,  on  motion  of  coun- 
sel for  said  executors; 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  sale  of 
the  lot  of  land,  made  by  said  executors  to  the  said  A.  B.,  on  the 
eleventh  of  January,  1873,  and  the  confirmation  of  said  sale  by 
order  of  this  Court,  on  the  fifth  day  of  February,  1873,  be  and 
the  same  are  hereby  set  aside  and  annulled,  no  conveyance  of 
said  lot  having  been  made  to  him  by  said  executors;  and  it  is 
further  ordered,  that  the  said  five  hundred  dollars  received  by 
the  said  executors  as  part  payment  on  said  sum,  and  the  said  lot, 
be  accepted  by  the  said  executors  as  a  compromise  for  any  bal- 
ance due  on  said  sale  from  him,  and  that  the  said  executors  be 
authorized,  and  they  are  hereby  authorized,  to  sell  said  lot  at 
public  sale,  to  the  highest  bidder,  on  such  terms  as  they  may 
deem  most  beneficial  to  the  interests  of  the  estate. 

Done  in  open  Court  this  fifteenth  day  of  June,  A.  D.  1873. 

M.  H.  M.,  Probate  Judge. 
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No.  162. 

Application  of  Creditors  for  Executor  to  bring  Action  to 
Recover  Property  Fraudulently  "Converted  by 
.    Deceased.   W  1590, 1591.] 

[Title  of  Estate  and  Court.] 
To  the  Hon.  Probate  Judge,  etc. : 

The  application  of  A.  B.,  0.  D.,  E.  F.  and  G.  H.,  respect- 
fully shows:  that  they  are  creditors  of  said  deceased  to  the 
aggregate  amount  of  $8,000,  and  their  several  claims  are  on  ig,^^ 
£le,  duly  allowed  and  approved;  that  as  appears  by  the  in- 
ventoiy  on  file  herein,  and  the  showing  made  by  the  executor 
of  the  last  will  and  testament  of  said  deceased  by  his  account 
rendered  to  this  Court  on  [e^ate],  that  the  assets  in  tlie  hands  , 
of  said  executor  are  insufficient  to  pay  the  claims  of  your 
petitioners;  that  said  deceased,  in  his  life-time,  was  pos- 
sessed of  certain  real  estate,  described  as  follows:  [description] 
and  also  certain  goods,  chattels,  rights  and  credits,  a  schedule 
of  which  is  hereto  annexed,  which  he  conveyed  to  one  M.  N., 
on  [date],  and  which  conveyance  these  petitiosers  are  informed 
and  believe,  and  therefore  they  so  allege  and  charge,  was  made 
fraudulently  and  with  intent  to^  defraud  his  creditors,  and  which  isa^. 
said  estate  and  property,  if  now  in  the  possession  of  said  exec- 
utor, as. assets  of  this  estate,  would  be  more  than  sufficient  to 
pay  the  said  claims  of  your  petitioners; 

That  your  petitioners  have  made  application  to  said  executor, 
to  commence  and  prosecute  to  final  judgment  an  action  for  the  i^m. 
recovery  of  said  property  on  behalf  of  said  estate,  which  he 
has  wholly  neglected  and  refused  to  do; 

Wherefore,  your  petitioners  pray  that  a  citation  may  be  is- 
sued, requiring  said  executor  to  show  cause  why  he  should  not 
proceed  to  recover  said  property  by  suit  at  law  or  in  equity,  on  "^• 
payment  of  such  part  of  the  costs  and  expenses  of  such  pro- 
ceeding, or  upon  giving  such  security  therefor  to  the  said  exec-  ^b^- 
utor^  as  your  Honor  may  direct. 

[signed  BT  the  PETinONEBS.] 

[Verification,  §  446.] 


No.  163, 
Order  for  Same.  1$  1590]. 

[Title  of  Estate  and  Court.] 
A.  B.,  C.  D.f  E.  F.  and  G.  H.,  having  made  due  application 
to  this  Court  by  their  petition  filed  therein  on  [date],  and  the 
executor  of  this  estate  having  been  duly  cited  to  show  cause. 
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and  the  matter  now  coming  on  regularly  to  be  heard,  this  tenth 
day  of  March  1873,  the  said  petitioners  appearing  by  Mr.  Bowman, 
their  counsel,  and  said  executor  in  person,  and  it  duly  appear- 

1589.  ing  to  this  Court  that  there  is  sufficient  ground  of  fraud  in  the 

said  conveyance  of  said  property  to  justify  the  institution  of  an 
action  for  the  recovery  of  the  same :  It  is  hereby  ordered  that 
said  executor  proceed  forthwith,  and  without  unnecessary  delay, 

ifiw.  to  commence,  and  that  he  prosecute  to  final  judgment  a  proper 

action  for  the  recovery  of  said  property,  upon  the  payment  by 
said  petitioners  to  him  of  the  sum  of  five  hundred  dollars,  as  a 
deposit  for  the  costs  and  expenses  of  such  proceeding,  and  a 
sufficient  bond  of  indemnity  to  be  approved  by  the  Judge  of 
this  Court  in  the  sum  of  $1,000,  as  security  for  any  further 
costs  and  expenses  which  may  therein  and  thereby  be  incurred 
by  said  executor.  B.  Bobinson,  Probate  Judge. 

Dated  March  10,  1873. 


1S97. 


1506. 


No.  164. 
Petition  for  Conveyance  of  Real  Estate,  lii  1597,  1598.] 

[Title  of  Estate  and  Goort.] 

To  the  Hon.  the  Probate  Judge,  etc. : 

The  petition  of,  etc.,  shows:  that  on  the day  of , 

1098.  1870,  a  contract  in  writing  was  made  and  entered  into  between 

A.  B.  then  resident  of  the  city  of  Sacramento,  and  your 
petitioner,  wherein  and  whereby  it  was  agreed  that  whereas 
said  A.  B. ,  was  the  owner  of  a  certain  lot  of  land  lying  and 
being  in  said  city  of  Sacramento,  to  wit:  [Description];  year 
petitioner  should  erect,  or  cause  to  be  erected,  upon  said  lot 
certain  brick  buildings,  and  that  in  consideration  thereof,  after 
the  construction  and  full  completion  of  said  buildings,  said 
A.  B.  should  convey  to  your  petitioner  the  eastern  half  of  said 
lot,  all  of  which  appears  more  fully  by  reference  to  said  con- 
tract,  which  is  annexed  hereto  and  made  part  of  this  petition; 

That  thereupon  your  petitioner  proceeded  to  erect  and  .con- 
struct said  buildings  upon  said  lot,  and  performed  his  part  of 
said  contract  within  the  time  and  according  to  the  terms  therein 
set  forth; 

That  shortly  after  said  buildings  were  completed,  said  A.  B. 
died,  without  making  any  such  conveyance  to  your  petitioner  as 
required  by  said  contract^  and  that  letters  of  administration 
upon  his  estate  were  issued  by  the  Probate  Court  of  the  city  and 
county  of  Sacramento,  to  M.  N.,  who  is  now  the  administrator 
of  the  estate  of  said  A.  B.,  deceased; 
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Wherefore,  your  petitioner  prays  that  said  court  make  a  de- 
cree authorizing  and  directing  the  said  administrator  to  execute 
a  conveyance  of  said  eastern  half  of  said  lot,  after  a  full  hearing  leoo. 
upon  this  petition  and  examination  of  the  facts  and  circum- 
stances of  the  said  claim,  had  before  said  court,  at  a  time  and 
place  appointed  by  your  Honor  for  hearing  this  petition,  upon  ^^^ 
proof  by  affidavit  (or  otherwise)  of  the  due  publication,  according 
to  law,  of  notice  of  the  pendency  thereof,  and  of  the  said  time 

and  place  of  hearing. 

CD.,  Petitioner. 
Dated  at  Sacramento,  May  17,  1873. 

[Verification,  §§446,  1598.] 


No.  165. 

Order  appointing  Time  and  Place  for  hearing  foregoing 

Petition,  and  directing  Publication  of  Notice.    [^  1598.] 

[Title  of  Estate  and  Court.] 

On  the  presentation  of  the  verified  petition  of  C.  D.,  claiming 
to  be  entitled,  by  virtue  of  a  certain  contract  in  virriting,  made  ^'^' 
by  said  A.  B.  in  his  lifetime,  to  a  conveyance  of  certain  real  es- 
tate particularly  described  in  said  petition,  setting  forth  the 
facts  upon  'which  said  claim  is  predicated,  and  praying  for  a  de- 
cree authorizing  and  directing  the  administrator  of  the  estate 
of  said  A.  B.,  deceased,  to  execute  a  conveyance  of  said  real 
estate; 

It  is  ordered  by  the  Probate  Judge,  that  Monday,  the  seven- 
teenth day  of  June,  A.  D.  1873,  at  eleven  o'clock  in  the  fore- 
noon of  said  day,  being  at  a  regular  term,  to  wit:  at  the  May 
term,  A.  D.  1873,  of  the  Probate  Court  of  the  city  and  county  of 
Sacramento,  in  the  State  of  California,  and  the  court  room  of 
said  court  at  the  court  house  in  said  city  and  county,  be,  and 
the  same  is  hereby  appointed  as  a  time  and  place  for  hearing 
jsaid  petition,  when  and  where  all  persons  interested  in  the  es-  **' 
tate  of  said  deceased  may  appear  and  contest  said  petition  by 
filing  their  objections  in  writing; 

And  it  is  further  ordered,  that  notice  of  the  pendency  of  said 
petition,  and  of  the  said  time  and  place  of  hearing,  be  published 
at  least  four  successive  weeks  before    such  hearing  in  the  ****• 
'*  Sacramento  Daily  Union,"  a  newspaper  published  in  said  city 
and  county. 

B.    BOBINSON, 

Probate  Judge. 
Sacramento,  May  17,  1873. 
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No.  166. 
Notice  of  Time  and  Place  appointed  for  hearing  Petition 

for  Conveyance.   M 1598,  1599.] 

[Title  of  Estate  and  Court.] 
Pursuant  to  an  order  of  the  Judge  of  said  Court,  made  tliis 
day,  notice  is  hereby  given,  that  Monday,  the  third  day  of  May, 
A.  D.  1873,  at  eleven  o'clock  A.  M.  of  said  .day,  being  a  regular 
day  of  the  term  of  said  court,  to  wit:  the  May  term  1873,  at  the 
Court  room  of  said  Court,  at  the  city  hall,  in  the  city  and  county  of 
San  Francisco,  has  heen  appointed  for  hearing  the  petition  of 
Austin  E.  Smith,  executor  of  the  last  will  and  testament  of  said 
deceased,  praying  for  an  order  that  he  make  a  conveyance  of  a 
certain  tract  of  land,  lying  and  being  in  the  county  of  Solano, 
State  of  California,  to  William  McDaniel,  upon  payment  by  said 
WilliaiH  McDaniel,  of  the  amount  of  money  due  by  him  to  said 
estate,  and  which  land  is  claimed  to  be  held  by  said  estate  as  a 
security  for  the  payment  of  said  money;  at  which  time  and 
1689.  place  all  persons  interested  therein  may  appear  and  contest 

the  same,  by  filing  their  objections    in  writing. 

WnjjAM  DuEB,  Clerk. 
San  Francisco,  March  29th,  1873. 

[For  affidavits  of  publication,  see  other  forms.] 
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No.   167. 
Decree  authorizing  Administrator  to  Execute  Convey- 
ance.   [W  1597,  1600,.  1603.] 
[Title  of  Estate  and  Court.} 
The  petition  of  C.  D.,  claiming  to  be  entitled  by  virtue  of  a 
certain  written  contract  to  a  conveyance  of  certain  real  esta  e 
therein  and  hereinafter  described,  coming  on  regularly  to  be 

heard  ^this  tenth  day  of ,  A.  D. ,  at  the  regular 

term  of  this  Court,  to  wit:  the  April  Term,  A.  D.  1873,  the 
time  heretofore  appointed  for  the  hearing  of  the  same  by  order 
of  this  Court,  and  upon  due  and  satisfactory  proof  of  the  due 
publication  of  the  notice  of  the  time  and  place  of  hearing  of 
this  matter  as  required  by  law  and  the  order  of  this  Court,  said 
petitioner  appearing  in  person  and  by  his  counsel.  J.  W. 
Winans,  Esq.,  and  said  administrator  appearing  by  his  counsel, 
Samuel  Cross,  Esq.,  this  Court  proceeded  to  a  hearing,  no  per- 
son  interested  in  the  said  estate  appearing  and  in  any  manner 
contesting  said  petition,  and  this  Court  examined  on  oath  the 
1599.  said  petitioner,  and  Thomas  W.  Newcomb,  who  was  produced 

as  a  witness  for  that  purpose; 
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And  after  a  full  hearing  upon  said  petition  (and  objectiona, 
if  filed)  and  examination  of  the  facts  and  circumstances  of  the^soo, 
said  claim,  this  Court  being  satisfied  that  said  contract  is  legal, 
equitable  and  just;  and  that  said  petitioner  is  fully  and  clearly 
entitled  to  a  conveyance  of  the  said  real  estate  in  his  said  peti- 
tion, and  hereinafter  particularly  described  according  to  the 
terms  of  said  contract;  (said  objections^  if  any  filed,  are  hereby  isn. 
overruled.) 

It  is  hereby  ordered,  adjudged  and  decreed,  that  said  M.  N.,  leoi. 
administrator  of  the  estate  of  A.  B.,  deceased,  do  make,  exe- 
cute and  deliver  to  said  CD.,  petitioner,  a  conveyance  of  bar- 
gain and  sale  of  said  real  estate,  the  same  being  described  as  leos. 
follows,  to  wit:    [Description  of  the  property,] 

And  that  thereupon  said  administrator  and  said  petitioner 
execute  mutual  acquittances  and  discharges  of  all  rights,  claims  ^^^ 
and  demands  under  and  by  virtue  of  said  contract,  and  that  the  ^^^^^ 
same  be  thereupon  cancelled.     It  is  further  ordered,  that  the 
expenses  of  this  proceeding  be  divided  equally  between  said  i<^* 
estate  of  A.  B.,. deceased,  and  said  petitioner,  and  that  a  certi- 
fied copy  of  this  decree  be  recorded  with  the  deed  in  the  office 
of  the  Eecorder  of  said  city  and  county  of  Sacramento. 

E.  EoBiNSON,  Probate  Judge. 
Dated,  etc. 

KoTB.--(}ertifled  oopy  to  be  reootded.    [H  160i.  1923,  1719.] 


No.  168. 
Decree  authorizing  Executor  to  Execute  Conveyance- 

t«  1597,  1600,  1601.] 
[TiUe  of  Estate  and  Court.] 

In  the  Matter  of  the  Petition  of  the  Board  of  Edu- ' 
cation  of  the  City  and  County  of  San  Francisco, 
for  a  decree  authorizing  and  directing  the  Execu- 
tors of  the  last  will  and  testament  of  Joseph  L. 
Folsom,  deceased,  to  make  a  conveyance  of  Eeal 
Estate. 

Whereas,  a  petition  duly  verified  was  duly  presented  to  this 
Court  on  the  twelfth  day  of  October,  1871,  by  the  Board  of 
Education  of  the  city  and  county  of  San  Francisco,  claiming  to  ^^^^ 
be  entitled  to  a  conveyance  of  certain  real  estate  therein  de- 
scribed, from  the  executors  of  the  last  will  and  testament  of 
Joseph  L.  Folsom,  deceased,  upon  the  facts  set  forth  in  said 
petition:  And  whereas,  the  Judge  of  this  Court  appointed  the 
sixteenth  day  of  November,  1871,  at  the  regular  term  of  the 
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Probate  Court,  held  on  that  day  in  the  Probate  Court  room,  in 
15M.  said  citj  and  county,  as  the  time  and  place  for  hearing  said 

petition,  and  did  order  notice  of  the  pendency  thereof,  and  of 
the  time  and  place  of  hearing,  to  be  published  at  least  four  suc- 
cessiye  weeks  before  said  hearing,  in  the  "Daily  Calif omia 
Chronicle,"  a  newspaper  published  in  the  said  city  and  county. 
Now  on  this  sixteenth  day  of  November,  1871,  it  appearing 

1599.  upon  satisfactory  proof  by  the  affidavit  of  H.  P.  W.  Hoffman, 
that  due  publication  of  said  notice  has  been  made,  and  the 
said  executors  appearing  by  their  attorney,  F.  B.,  Esq.,  the 
court  proceeded  to  a  hearing,  and  after  a  full  hearing  upon  such 
petition  and  examination  of  the  facts  and  circumstances  of  the 
said  claim,  on  motion  of  P.  P.  Tracy,  attorney  for  said  peti- 
tioners; 

1697.  It  is  ordered  and  decreed,  that  said  executors  be,  and  thej 

1600.  are  hereby  authorized  and  directed  to  execute  a  conveyance  of 

1603.  said  real  estate,  being  the  £ity-vara  lot  numbered  on  the 

1604.  official  map  of  said  city  of  San  Francisco  No.  418,  to  said  peti- 
tioners. 

Let  the  executors  pay  the  expense  of  this  proceeding,  taxed 

at  $29.40. 

Selden  S.  Wbioht, 

Probate  Judge. 

San  Francisco,  November  16,  1871. 


No.  169. 
Other  Form  of  Petition  for  a  Decree  of  Conveyance- 

[J  1598.] 
[Title  of  Estate  and  Coxirt.] 
To  the  Hon.  Probate  Judge  of  the  city  and  county  of  San 

Francisco,  in  the  State  of  California: 

The  petitioner,  Donald  Davidson,  represents,  that  heretofore, 
to  wit:  on  or  about  the  fifteenth  day  of  August,  1872,  he  en- 
tered into  a  contract  with  Eben  Knight  to  purchase  from  the 
1697.  said  Knight  the  one  undivided  third  part  of  the  following  ^^ 

scribed  tract  of  land,  to  wit: 

[Description  of  property.] 

That  on  said  day  a  memorandum  of  said  contract  was  m*^* 
in  writing  and  signed  by  the  petitioner  and  the  said  Knighi;,  ' 
copy  of  which  writing,  marked  "Exhibit  A,"  is  hereto  annexed 
and  made  part  of  this  petition,  and  the  original  will  be  p^ 
duced  and  shown  to  the  Court. 
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That  the  undiyided  share  of  Jacob  B.  Mayer,  referred  to  in 
said  writing,  was  the  one  undivided  third  part  of  the  said  tract 
of  land,  which  said  Mayer  had  previously  sold  and  conveyed,  1597. 
or  contracied  to  convey  to  the  said  Knight. 

That  the  petitioner  complied  with  the  said  contract  on  his  part 
by  the  payment  to  the  said  Knight  of  the  sum  of  four  thousand 
dollars  in  cash,  and  by  delivering  to  him  a  promissory  note  for 
two  thousand  dollars,  according  to  the  conditions  of  said  con- 
tract; and  the  said  Knight  complied  with  the  same  upon  his 
part  by  putting  the  petitioner  in  possession  of  the  land  and 
other  property  mentioned  therein,  but  delayed  executing  any 
conveyance  of  the  land,  intending  and  promising,  from  time  to 
time,  to  do  so. 

That  the  petitioner  has  ever  since  continued,  and  now  is,  in 
possession  of  said  land  and  other  property. 

That  the  said  Knight  never  did  execute  nor  deliver  any  con- 
veyance of  the  said  land  to  the  petitioner  as  he  was  bound,  and  1597. 
if  living  might  be  compelled  to  do. 

That  in  the  month  of ,  1873,  the  said  Ejiight  died  in- 
testate, and  letters  of  administration  on  his  estate  have  been 
granted  by  your  honorable  Court  to  Carlisle  P.  Patterson,  who 
has  duly  qualified  and  is  now  acting  as  administrator. 

"Wherefore  your  petitioner  prays  that  the  said  administrator  be 
cited  to  appear  and  answer  this  petition;  that  after  due  notice, 
given  according  to  law,  a  decree  may  be  made  authorizing  and  1599. 
directing  the  said  administrator  to  execute  and  deliver  to  the 
petitioner  a  good  and  sufficient  conveyance  of  the  said  undi- 
vided third  part  of  the  said  described  tract  of  land,  and  that 
the  costs  of  this  application  be  ordered  to  be  paid  by  the  said 
administrator  out  of  the  estate  of  the  said  intestate. 

Cbtttenden  &  Page, 

Attorneys  for  petitioner. 
San  Francisco,  March  7, 1873. 

[Verification  here.] 


No.  170. 
[COPY.]  Exhibit  A. 

San  Francisco,  15th  August,  1872. 
Messrs.  E.  Knight  and  J.  R.  Mayer: 

Dear  Sirs — As  arranged  with  Capt.  Knight  on  Saturday  last, 
I  have  agreed  to  purchase  Mr.  Mayer's  one  undivided  share  or 
interest  in  your  and  Capt.  Isham's  Ranch  at  Santa  Rosa,  in- 
cluding land,  work  horses,  mules,  hogs,  cattle  and  other  live 
11 
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stock,  reaper  and  threshing  machine,  farming  implements  and 
everything  else  belonging  to  it,  whether  on  the  property  or  else- 
where, for  six  thousand  dollars  ($6,000),  to  be  paid  in  the 
following  manner,  viz:  four  thousand  dollars  cash,  and  a 
promissoiy  note  for  $2,000  at  six  months'  date,  bearing  interest 
at  the  rate  of  two  per  cent,  per  month,  on. your  putting  me  in 
possession  of  the  property  and  handing  me  the  necessaxr  and 
proper  title  deeds  for  the  same.  Tou  are  to  pay  all  outlay  for 
wages,  etc.,  on  account  of  the  ranch  up  to  the  81st  inst. 

[Signed]  D.  Davidsok. 

The  above  is  as  I  understood  Mr.  Mayer,  and  so  stated  to 
Mr.  Davidson.    If  I  am  correct  as  above,  I  agree  to  it. 

[Signed]  E.  Knight. 

I  agree  to  the  above.  [Signed]  J.  R.  Maveb. 

San  Francisco,  August  25th,  1872. 
Received  the  within  four  thousand  dollars  cash  and  promis- 
sory no'te  for  two  thousand,  as  there  stated,  and  shall  put  you  in 
possession,  etc.,  as  agreed  to,  etc.     - 

[Signed]  E.  Knight. 

[Previous  to  above  agreement,  Mr.  IMayer  sold  his  one-third 
share  in  the  ranch  to  Capt.  Knight.] 


No.  171. 
Decree  for  such  Conveyance.   [W1597, 1600, 1601, 1604.] 

In  the  Matter  of  the  Estate  ^  In  the  Probate  Coui-t 

of  >-  Of  the  City  and  County  of  San 

E.  Knight,  Deceased.      )      Francisco,  State  of  Cal^omia. 

1606.  The  petition  of  Donald  Davidson,  praying  that  Carlisle  P. 

Patterson,  administrator  of  the  estate  of  E.  Knight,  deceased,  be 
authorized  and  directed  to  convey  to  him  the  one  undivided  third 
part  of  a  tract  of  land  therein  described,  coming  on  regularly  to 
be  heard  this  day,  in  pursuance  of  the  adjournment  of  the  same  by 
the  order  of  this  Court  made  on  Monday,  the  tenth  of  March, 
inst.;  and  proof  by  affidavit  [or  otherwise,  §1599]  having  been 
made  to  the  satisfaction  of  the  Court  of  due  publication  of  the 
notice  of  the  pendency  of  this  application  and  of  the  time  and 
place  of  hearing,  as  required  by  the  order  of  the  Court;  and  the 
said  administrator  having  appeared  and  filed  his  answer  to  the 
petition,  and  no  other  objections  having  been  filed;  and  the  Court 
having  considered  the  said  petition  and  the  answer  of  the  ad- 
ministrator, and  having  examined  the  facts  and  circumstances 

icoo.  of  the  claim,  and  being  satisfied  that  the  petitioner  is  entitled 
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to  a  conveyance  of  the  real  estate  described  in  bis  petition  as  tbe 
same  is  prayed; 

It  is  therefore  ordered  and  decreed,  that  upon  payment  by  the 
said  Davidson  of  his  promissory  note  to  the  said  E.  Knight,  de- 
ceased, for  $2,000,  part  of  the  purchase  money,  and  of  all  in- 
terest accrued  thereon,  the  said  Carlisle  P.  Patterson,  adminis-  ^^^^ 
trator  of  the  estate  of  said  Knight,  deceased,  is  authorized  and 
required  to  execute,  acknowledge  and  deliver  to  the  petitioner,  leoo. 
Donald  Davidson,  a  good  and  sufficient  conveyance  by  deed  of 
quit-claim  of  one  undivided  third  part  of  the  following  described  i607. 
tract  or  parcel  of  land,  situated  in  the  county  of  Sonoma,  in  the 
State  of  California,  to  wit: 

[Description  of  ifie  property.  ] 
Together  with  all  the  right,  title  and  interest  in  and  to  the  said 
undivided  third  part  which  the  saidE.  Knight,  deceased,  had  or  leos. 
might  claim  on  the  fifteenth  day  of  August,  A.  D.  1872,  or  ac- 
quired thereafter; 

And  it  is  further  ordered,  that  all  costs  of  this  application  and 
of  the  making  and  acknowledging  of  said  deed,  be  paid  by  the 
said  administrator  out  of  the  funds  of  the  estate  in  his  hands,      leoi. 

T.  W.  F., 

San  Francisco,  April  17, 1874.  Probate  Judge. 

[Certificate  of  clerk  to  be  annexed  for  record.] 


No.  172. 
Benunciation  by  Executor  of  Compensation  Provided  for 

in  the  Will.    [*1616.] 

[Title  of  Estate  and  Court.] 

Whereas,  by  the  last  will  and  testament  of  A.  B.,  deceased, 
duly  proved  and  admitted  to  probate  in  this  county,  I,  Moses 
Schallenberger,  was  appointed  executor,  and  provision  in  and  by 
said  will  is  made  for  compensation  for  my  services  as  such  leie. 
executor;  and  whereas,  I  have  elected  to  receive  for  such  com- 
pensation the  fees  and  commissions  allowed  by  law. 

Now  therefore,  these  presents  are  to  witness  that  I  have  re- 
nounced, and  do  hereby  renounce,  all  claim  for  compensation 
provided  by  said  will,  as  aforesaid,  and  do  forever  discharge,  icis. 
relinquish  and  acquit  the  same  to  said  estate  in  consideration  of 
the  fees  and  compensation  allowed  by  law. 

Witness  my  hand  and  seal  this  twelfth  day  of  October,  A.  D. 

1873. 

[Seal.]  Moses  Schallenberoeb. 

Sealed  and  delivered  in  presence  of  William  Loewy. 
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No.  173, 
[Bancboft's  Printed  Blank,  No.  902.] 

Exhibit  made  at  Third  Term  of  Court-    U  1622.] 

[Title  of  Estate  and  Ganrt.] 

To  the  honorable  the  Probate  Court  of  the  city  and  county  of 

San  Francisco,  State  of  California: 

In  accordance  with  the  proyision  of  the  statute  requiring  the 
administratrix  of  an  estate,  at  the  third  term  of  the  Court  after 
her  appointment,  to  render,  for  the  information  of  the  Court, 
an  exhibit  under  oath,  showing: 

First.  The  amount  of  money  received  and  expended; 

Second.  The  amount  of  all  claims  against  the  estate,  and  the 
names  of  the  claimants;  and 

Third.  All  other  matters  necessary  to  show  the  condition  of 
its  affairs: 

I,  Mary  Jones,  the  administratrix  of  the  estate  of  Thomas  Jam, 
deceased,  do  hereby,  at  this,  the  third  term  of  this  Court  after 
my  appointment  as  such  administratrix,  make  and  render  this 
my  account  and  exhibit  of  said  estate. 

I.    Monet  Becet^ed  as  Follows: 

Cash  on  hand  at  time  of  dearth  of  deceased %  50.00 

16M.  ^^^  proceeds  of  sales  of  personal  property 4,118.50 

$4,168.50 
Amount  of  money  received $4,168.50 

Monet  Expended  as  Follows: 

Fees  of  Clerk  of  Probate  Court ^ $16.50 

Fees  of  appraisers  of  estate 30.50 

Fees  of  attorney  for  administratrix 100.00 

Publication  of  notice  to  creditors . 5.00 

PvJblication  of  notice  of  application  for  order  of 

sale  of  personal  property 5.00 

Notary  fees,  affidavits  to  return  of  sale  of  per- 

sonal  property 1.50 

Allowance  to  family  of  deceased 300.00 

- 

Amount  of  money  expended $  458.50 

Balance  in  hands  of  administratrix —  $3,710.00 
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n.     Claims  against  the  Estate: 


1622. 


Names  of  Claimants. 


Nature  of  Claims. 


Remarks. 


Amount  of 
Claims. 


John  Smith. 


George  Taylor 

-Dr.  C.  J.  Bryant 

Alfred  Pope 


{Promissory  note, 
I  money  loaned 

Funeral  expenses  .  .  * 

{Expenses  last  sick- 
\   ness 

Balance  of  account 


Allowed^  ^ 
Allowed^, 

Allowed^  . 
Allou)ed 


$1,600.00 
200.00  16^2. 

250.00 
500.00 


Amount  of  Claims $2,450.00 

m.    Affaibs  of  said  Estate.    [§  1622.] 

Tlie  debts  of  said  estate  amounting  to  the  sum  of  two  thousand 
four  hundred  and  fifty  ($2,450)  doUars,  the  allowance  to  the  family  ^^^' 
h^ore  said  estate  can  be  closed,  to  the  sum  of  eight  hundred  and 
thirty  ($830)  doUars,  in  addition  to  what  has  been  already  paid, 
and  the  estimated  expenses  of  administration  tefore  said  adminis-  ^^^ 
iration  can  be  closed,  to  the  sum  of  one  thousand  one  hundred  and 
ninety-five  ($1,195.48)  dollars  and  forty-eight  cents,  making  in  aU  I622. 
the  sum*offour  thousand  four  hundred  and  seventy-five  ($4,475.48) 
dollars  and  forty-eight  cents,  and  moneys  in  the  hands  of  the  ad- 
ministratrix amounting  to  the  sum  of  three  thousand  seven  hundred  ^^^ 
and  ten  ($3,710)  dollars  only,  there  is  a  deficiency  of  seven  hundred 
and  sixty-five  ($765.48)  dollars  and  forty-eight  cents,  which  renders 
necessary  a  sale  of  some  real  estate,  an  application  foi'  which  pur^ 

pose  is  about  to  be  made  to  this  Court. 

Mary  Jones, 

Administratrix  of  the  estate  of  Thomas  Jones,  deceased. 

Dated  November  2d,  1871. 

State  of  California,  \ 

City  and  County  of  San  Francisco,  j 

Mary  Jones,  the  administrairix  of  the  estate  of  Thomas  Jones, 

deceased,  being  duly  sworn,  says:  that  she  knows  the  contents 

of  the  foregoing  exhibit  and  statement  rendered  by  her,  and 

that  the  same  are  true  in  substance  and  in  fact. 

Mary  Jones, 

Subscribed  and  sworn  to  before  me,  this  second  day  of  No-  ^^g 

veniber,  A.  D.  1871.  A.  J.  Jeghers, 

Deputy  County  Clerk. 


ss. 
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No.  174. 
Petition  that  Administrator  render  an  Exhibit-    [$i62t] 

fTitle  of  Estate  aod  Court.] 

1624.  To  the  Hon.   B.  B.  Probate  Judge  of  the  county  of  ManB, 

in  the  State  of  California: 

The  petition  of,  etc.,  shows  that  A.  B.  was  duly  appoisted 
administrator  of  said  estate,  on  the  third  day  of  May,  A.  D.  1872; 

1623.  that  the  third  term  of  this  Court  has  elapsed  since  said  appoinir 

ment  was  made,  and  said  administrator  has  not«rendered  to  this 
Court  any  exhibit  of  the  moneys  received,  the  claims  presented 
and  the  condition  of  the  afGairs  of  said  estate; 

That  your  petitioner  has  a  claim  against  said  estate  of  $7,000, 
which  has  been  duly  presented,  and  has  been  approved  and 

1497.  allowed  by  said  administrator  and  by  the  Judge  of  this  Conrt, 

and  is  now  on  file  for  payment  in  due  course  of  administration; 
that  said  administrator,  although  directly  applied  to  by  this 
petitioner,  will  not  give  any  information  as  to  the  condition  of 

1023,  said  estate,  nor  as  to  means  of  payment  of  its  debts,  indudiiig 

that  of  your  petitioner,  as  aforesaid;  that  said  administrator 
also  is  absent  from  this  county  on  business  in  the  mining 
regions  of  this  State,  being  there  a  large  operator  in  quartz, 
and  appears  and  professes  to  pay  little  or  no  attention  to  the 
affairs  of  this  estate; 

1545.  That  it  is  the  intention  of  your  petitioner,  if  it  be  necessary, 

to  make  application  for  an  order  of  sale  of  real  estate  to  pay 
the  debts  of  said  estate,  but  he  cannot  by  application  to  said 
administrator  ascertain  sufficiently  the  condition  of  said  estate 
to  determine  that  necessity; 

Wherefore,  your  petitioner  prays  that  said  administrator  may 
be  cited  and  required  to  appear  and  reader  an  exhibit,  such  as 
is  required  by  the  statute  to  be  made  by  an  administrator  at 
the  third  term  after  his  appointment,  within  such  time  as  to 
this  Court  may  seem  just,  and  which  your  petitioner  prays  may 
not  exceed  ten  days.  D.  T.  Taylob. 

[Verification,  §  446.] 


1024. 
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No.  175. 

Order  for  Citation  Requiring  Administrator  to  Render 

an  Exhibit.    M  1623, 1625.] 

[Title  of  Estate  and  Court.] 

D.  T.  Taylor,  a  person  interested  in  the  estate  of  J.  K.,  ^^' 
ceased,  having  presented  his  verified  petition  to  the  "ProhBte 
Judge  of  the  county  of  Marin,  in  the  State  of  California,  praj* 
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ing  that  the  administrator  of  said  estate  be  required  to  appear  ^^^ 

and  render  an  exhibit,  such  as  is  required  by  the  statute  to  be 

made  by  an  administrator  at  the  third  term  after  his  appoint-  1624. 

ment,  and  setting  forth  the  facts  showing  that  it  is  necessary 

and  proper  that  such  an  exhibit  should  be  made; 

It  is  bereby  ordered  and  directed  that  a  citation  be  issued  to 

A.  B.,  the  said  administrator,  requiring  him  to  appear  before  this 

Court  at  the  Court  room  thereof,  at  the  Court  House  in  San  Ra- 1«26- 

fael,  in  said  county,  on  the  eighth  day  of  August,  A.  D.  1872,  at  11 

o'clock  A.  M.,  the  same  being  a  day  of  the  July  term,  A.  D. 

1872,  of  this  Court,  and  render  an  exhibit  as  prayed  fo:|^  under 

oath,  showing  the  amount  of  money  received  and  expended  by 

him  as  such  administrator,  the  amount  of  all  claims  presented 

against  the  said  estate,  and  the  names  of  the  claimants,  and  all  1622. 

other  matters  necessary  to  show  the  condition  of  its  affairs  [and 

such  as  may  be  sufficient  to  meet  the  object  of  said  applicant 

as  set  forth  in  his  application].  B.  B., 

Probate  Judge. 
,  Dated  at  San  Bafael,  July  29th,  1872. 

[For  citation  and  proof  of  service,  see  other  forms.] 


No.  176. 
Order  to  show  Cause,  etc.,  on  Failure  to  render  an  Ex- 
hibit  as  ordered.  [H627.] 

[Title  of  Estate  and  Court.] 

On  reading  and  filing  due  proof  of  service  of  the  citation  ^^^7 
ordered  on  the  twenty-ninth  day  of  July,  1872,  on  the  applica- 
.  tion  of  D.  T.  Taylor,  requiring  A.  B.,  administrator  of  this 
estate,  to  render  an  exhibit  of  said  estate  to  this  Court  on  the 
eighth  day  of  August,  1872,  and  said  time  having  elapsed,  and 
said  administrator  not  having  rendered  said  exhibit  [or  it  appear- 1625. 
ing  to  this  Court,  upon  the  showing  of  said  applicant,  that  the 
exhibit  filed  by  said  administrator  is  only  partial  and  does  not 
contain  a  full  statement  of  said  estate,  and  such  as  to  enable 
said  applicant  to  ascertain  the  necessity  of  a  sale  of  real  estate 
to  pay  debts]; 

It  is  hereby  ordered  that  a  citation  issue  to  said  administrator 

to  appear  and  show  cause  why  an  attachment  should  not  be  1709. 

issued  against  him  [or  that  his  letters  of  administration  be,  and 

the  same  are  hereby,  revoked,  or  that  said  administrator  do  1627. 

within  five  days  render  a  full  and  complete  exhibit  of  said 

estate,  as  required  by  statute].  B.  B., 

Probate  Judge. 
San  Bafael,  August  8th,  1872. 


1626. 
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No.  177. 
Objections  to   Exhibit.   [M626.] 

[Tiae  of  Estate  and  Court.] 

An  exhibit  having  been  heretofore,  to  wit:  on  the  first  day  of 
May,  A.  D.  1873,  rendered  by  Harris  Worthington,  the  admin- 
istrator, with  the  will  annexed,  of*  the  estate  of  King  Miller, 
deceased,  G.  W.  Kendall,  one  of  the  creditors  of  said  estate, 
appears  and  by  his  objections,  in  writing,  contests  the  following 
accounts  [or  statements]  contained  in  said  exhibit,  to  wit: 

1st.  The  claim  of  Ossawatamie  Brown  against  said  estate,  the 
same  having  been  allowed  aod  approved  by  the  said  admims- 
trator,  without  being  supported  by  the  proper  and  legal  affida- 
vit, and  said  contestant  alleges  that  said  claim  is  not  due  in 
point  of  fact; 

2d.  The  claim  of  Jefiferson  Jones,   the  same  having    been 
allowed  and  approved  by  said  administrator,  though,  as  appears 
1499.  by  the  date  thereof,  the  said  claim  is  barred  by  the  statute  of 

limitations.  *  C.  W.  Kendall. 

By  Henry  J.  Wells,  his  Attorney. 

Mariposa,  May  2d,  1873. 


1494. 


16U8. 
1626. 


028. 


No.  178. 
Application  to  compel  the  rendering  of  Account-  [$  ^^28.1 

[Title  of  Estate  and  Court.] 

To  the  Honorable  the  Probate  Court  [or,  the  Hon.  J.  W.,  Pro- 
bate Judge]  of  the  County  of  Merced,  in  the  State  of  Cali- 
fornia: 

The  application  of  R.   B.  Hall,  a  person  interested  in  the 
estate  of  Clarence  Howell,  deceased,  respectfully  shows: 

That  said  applicant  is  a  creditor  of  said  deceased; 

That  his  claim,  amounting  to  the  sum  of  $2,000,  has  been 
duly  presented  to,  and  allowed  and  approved  by,  Lloyd  Garri- 
son, the  administrator  of  said  estate,  and  has  also  been  pre- 
1497.  sen  ted  to  and  allowed  and  approved  by  the  Probate  Judge  oi 

said  county,  and  is  on  file  in  the  Probate  Court  thereof; 

That  said  Lloyd  Garrison  was  appointed  and  qualified  as  sach 
administrator  on  the  tenth  day  of  May,  A.  D.  1871,  more  than 
one  year  ago;  and  that  he  has  never  rendered  any  account  or 
report  of  his  administration; 
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Wherefore  said  applicant  prays  that  this  Court  [or   your 
Honor]  compel  the  rendering  of  a  full  account  (and  a  report)  of 
said  administrator's  administration  of  said  estate  during  the 
period  of  one  year  from  the  said  time  of  his  appointment, 
exhibiting  not  only  the  debts  which  may  have  been  paid,  but  ^^^8. 
also  a  statement  of  all  debts  which  have  been  duly  presented  ^^^ 
and  allowed  during  the  said  period  embraced  in    the   said 
account,  and  that  a  citation  be  issued  requiring  the  said  admin- 1708. 
istrator  to  appear  and  show  cause  why  an  attachment  should  not 
issue.  B.  B.  Hall. 

Dated  at ,  June  1st,  1872. 

[Verification  §446.] 


No.  179. 
Order  on  the  Foregoing.   [$  1628.] 

[Title  of  Estate  and  Court.] 

On  reading  and  filing  the  verified  application  of  B.  B.  Hall, 
a  person  interested  in  the  estate  of  Clarence  Howell,  deceased, 
and  praying  this  Court  [or  the  Judge  of  this  Court]  to  compel 
the  said  administrator  to  render  a  full  account  (and  a  report)  of 
his  administration  of  said  estate  during  the  period  of  one  year  iG2a. 
from  the  time  of  his  appointment; 

It  is  hereby  ordered,  that  the  said  Lloyd  Garrison,  adminis- 
trator of  the  esibate  of  Clarence  Howell,  deceased,  on  or  before 
the  tenth  day  of  June,  A.  D.  1872,  render  a  fall  account  (and  a 
report)  of  his  administration  of  said  estate  during  the  period 
of  one  year  from  the  time  of  his  appointment,  exhibiting  not 
only  the  debts  which  may  have  been  paid,  but  also  a  statement 
of  all  debts  which  have  been  duly  presented  and  allowed  during 
the  said  period  embraced  in  the  said  account,  and  that  upon 
failure  thereof  a  citation  issue,  requiring  him  to  appear  and  ^^^ 
show  cause  why  an  attachment  should  not  issue;  such  citation  yj^^ 
to  be  made  returnable  in  ten  days  from  that  day.     [§1711.] 

J.  W.,  Probate  Judge. 

Dated  at ,  June  1st,  1872. 
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No.  180. 

Revocatioii  of  Letters  for  Failing  to  Account  as  aboTe 

Ordered.   [♦1630.] 

[Title  of  Estate  and  Court.] 
Od  application  of  B.  G.  Hall,  io   compel  Lloyd  Ganison, 
administrator  of  the  estate  of  G.  H.,  deceased,  to  render  a  full 
account  and  report  of  his  administration  during  the  period  of 
one  year  from  the  time  of  his  appointment;  and  it  duly  appear- 
16-28.  ing  to  the  satisfaction  of  the  Gourt  that  said  administrator  has 

been  duly  served  with  process  according  to  law,  and  the  previ- 
ous order  of  this  Gourt  made  in  reference  to  said  matter,  and 
that  said  administrator  has  neglected  to  render  such  account 
within  the  time,  and  as  by  law  required,  or  otherwise; 
Now,  on  this  twenty-first  day  of  June,  A.  D.  1872,  it  is 
1630.  ordered  and  decreed,  that  the  letters  of  administration  of  said 

Lloyd  Garrison  on  said  estate  be,  and  the  same  are  hereby, 
revoked.  *  S.  S., 

Dated  July  3d,  1872.  Probate  Judge. 


No.  181. 
Citation.   [*1628.] 

[Title  of  Estate  and  Court.] 
The  People  of  the  State  of  Galifornia,  to  the  Sheriff  of  the 
county  of  Merced,  greeting: 

By  order  of  this  Gourt,  you  are  hereby  required  to  cite  Lloyd 
Garrison,  administrator  of  the  estate  of  Glarence  Howell,  de- 
ceased, to  appear  before  this  Gourt,  at  the  Gourt  room  thereof, 
1628.  ^*  *^®  Gourt  House  at  Merced,  in  said  county,  on  the  third 

day  of  July,  A.  D.  1872,  at  eleven   o'clock  in   the   forenoon 

1710.  of  that  day,  then  and  there  to  show  cause  why  an  attachment 
should  not  issue  for  failing  to  render  a  full  account  of  his  ad- 
ministration as  required  by  the  order  of  this  Gourt  [or  Judge 
of  this  Gourt]  made  on  the  first  day  of  June,  A.  D.  1872,  and 

1711.  make  due  return  hereof. 

Witness  the  Hon.  J.  W.,  Probate  Judge  of  the  County  of 
Merced,  with  the  seal  of  said  Gourt  affixed,  this  eleventli  day 
of  June,  A.  D.  1872. 

[Seal]  Attest:  E.  G.  Rectob,  Glerk. 

[For  writ  of  attachment,  see  form  No.  81.] 
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No.  182. 

[Bancboft's  Printed  Blank,  No.  915.] 

Annual  Account  of  Administrator.  W  ^628, 1631.] 

[Title  of  Estate  and  Court.  J 
3Iary  Jones,  administratrix  in  account  with   the  estate  of 
Thomas  Jones,  deceased. 


1871. 


To  Gash  receiyed  as  follows,  to  wit: 


Dr. 


May  17, 


September  7 . 

1872. 
January  20 


( Moneys  on  hand  at  time  of  death  of  de- 

\     ceased 

(  Net  proceeds  of  sales  of  personal  prop- 
\     erty : 


Net  proceeds  of  sales  of  real  estate 


$  50.00 
4,118.50 
2,997.50 


$7,165.00 


June  16 ... . 

July  3 

JulylS 

July  18 

September  7 . 

September  7 . 

December  7. 

1872. 
January  18. 


June  16 

June  16 


Fees  of  Clerk  of  Probate  Court. . 

Fees  of  appraisers  of  estate 

Fees  ofaUorney  for  administratrix 
Publication  of  notice  to  creditors. 

L  Publication  of  notice  of  applica^ 
<     tixm  for  order  of  sale  ofper- 

(     sx>nal  'property 

j  Notary  fees,  return  of  sale  of 

\     personal  property, 

j  Publication  of  order  to  show 
cause  as  to  sale  of  real  estute. 


Affidavits  to  return  of  sale  of 
real  estate  paid  as  follows:  to 
A,  J.  Jeghers,  50  cents;  to  W. 
W.Lawion,  $1.00,  and  Henry 
ffaight  50  cents,  at  the  city  of 

San  Francisco 

(  Allowance  to  family,  paid  montlV' 
•I     ly,  yp  to  this  date,  at  the  rate 

(     of  $100  per  month 

By  balance 


1 
2 
3 

4 


5 
6 

7 


8 


$     16.50 

30.50 

100.00 

5.00 


5.00 

1.50 

10.00 


16S1. 


1633. 


2.00 


1,200.00 
5,795.50 

$7,165.00 


Mary  Jones, 
Administrator  of  the  estate  of  Thomas  Jones,  deceased. 
San  Francisco,  June  IQth,  1872.^ 


1633. 
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Wherefore  eaid  administratrix  prays,  that  said  [annual  or  Jmul] 

account  be  approved,  allowed  and  settled,  after  dae  notice  giren 

of  the  time  and  place  of  the  hearing  thereof  [add  the  /bUoioing, 

ia:i4.  if  final  amount],  and  that  her  administration  of  said  estate  be 

brought  to  a  close.  Mary  Jones, 

Administratrix  of  the  estate  of  Thomas  Jones,  deceased, 

NoTX.~The  foregoing  form,  with  fhe  change  of  aimn&l  to  final  in  Tarioos  places,  and 
by  adding  a  few  worda  to  the  prayer,  as  abore  Indicated,  will  do  for  final  account.    8  1652. 


1628. 


No.  183. 

[Bancboft's  Printed  Blank,  No.  915.] 

Statement  of  Debts  Allowed,  etc  [*  1628.] 

[Title  of  Estate  and  Court.] 

The  following  is  a  statement  of  all  debts  which  have  been 
duly  presented  and  allowed  during  the  period  embraced  in  the 
foregoing  account,  to  wit: 

Claim  of  John  Smith,  on  promissory  note  and  for  money 

loaned $1,500.00 

with  interest  on  the  sum  of  $1,000,  ai  two  per  cent, 
per  mxyrUhy  from  June  20ih,  1871,  allowed  and 
approved  by  administratrix,  June  20th,  1871,  by 
Probate  Judge,  June  22d,  1871. 

Claim  of  George  Taylor,  funeral  expenses,  for 200.00 

allowed  and  approved  by  administratrix,  June  21st, 
1871,  by  Probate  Judge,  June  2M,  1871. 

Claim  of  Dr.  C,  G.  Bryant,  expenses  last  sickness,  for         250.00 
allowed  and  approved  by  administratrix  and  Pro- 
bate  Judge,  July  1st,  1871. 

Claim  of  Alfred  Pope,  balance  of  account,  for 500.00 

allowed  and  approved  by  administratrix  and  Pro- 
bate Judge,  July  bth,  1871. 


$2,450.00 
Mary  Jones, 
Administratrix  of  the  estate  of  Thomas  Jones,  deceased. 
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No.  184. 

[Bancroft's  Pbtnted  Blank,  No.  915.] 

Affidavit  to  foregoing  Account.    [*J  1628,  1632.] 

[Title  of  Estate  and  Court.] 

State  of  California  \ 

City  and  County  of  San  Francisco,  j     * 

Mary  Jones,  of  said  cily  arid  county,  being  duly  sworn,  says: 

I  am  the  administratrix  of  the  estate  of  Thomas  Jones,  deceased; 

The  foregoing  account  being  filed  as  and  for  the  first  annual  1628. 
account  of  my  administration  of  the  said  estate,  is  in  all  respects 
just  and  true,  and  according  to  the  best  of  my  knowledge,  in- 
formation and  belief,  contains  a  full,  true  and  particular  account 
of  all  my  receipts  and  disbursements  on  account  of  the  said 
estate,  from  the  commencemerd  of  my  administration  to  the  six- 
teenth day  of  June,  A.  D.  1872,  and  of  all  sums  of  money 
belonging  to  the  said  estate,  which  have  come  into  my  hands  as 
such  administratrix,  or  which  have  been  received  by  any  other  ^^^• 
person,  by  my  order  or  authority,  for  my  use;  and  I  do  not  know 
of  any  error  or  omission  in  the  said  account  to  the  prejudice  of 
any  person  interested  in  the  said  estate. 

I  further  state  that  the  items  of  expenditure,  not  exceeding 
twenty  dollars,  for  which  no  vouchers  are  annexed  or  produced, 
have  actually  been  paid  and  disbursed  by  me,  at  the  place  where, 
the  date  when,  and  to  the  parties  to  whom  the  said  payments 
are  stated,  in  the  said  account,  to  have  been  made  respectively;  (siatn 
and  that  said  account  exhibits  not  only  the  debts  which  have 
been  paid,  but  also  a  statement  of  all  debts  which  have  been 
duly  presented  and  allowed  during  the  period  embraced  in  the  ^®^* 
said  account.  Mary  Jones, 

Subscribed  and  sworn  to  before  me,  this  sixteenth  day  of  June, 
A.  D.  1872.  W.  G.  Parker,  Notary  Public. 

[Notarial  Seal.] 


No.  185. 
[Bancroft's  Printed  Blank,  No.  916.] 

Report  of  Administratrix  accompanying  Annual  Account. 

[$  1628.] 
[Title  of  Estate  and  Gonrt.] 

To  the  Honorable  the  Judge  of  the  [or  the]  Probate  Court,  of  the 
city  and  county  of  San  Francisco,  State  of  California: 
Mary  Jones,  the  administratrix  of  the  estate  of  Thxyinojs  Jones, 

deceased,  on  this,  the  sixteenth  day  of  June,  A.  D.  1871,  being 


1494. 

1028. 
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1621).  upon  the  expiration  of  one  year  from  the  time  of  her  appoint- 

ment aB  Buch  administratrix,  respectfully  renders  the  following 
report  of  her  administration: 

That  letters  of  administration  of  said  estate  were  issued  to  her 
on  the  sixteenth  day  of  June,  A.  D.  1871; 

1490.  That  immediately  after  her  appointment  she  caused  notice  to 
creditors  to  be  published  in  the  Daily  Evening  Bulletin^  a  news- 
paper published  in  said  city  and  county; 

1491.  That  within  ten  months  after  the  first  publication  of  said 
*  notice,  four  claims  against  the  said  deceased,  accompanied  by- 
proper  affidavits,  and  supported  by  satisfactory  vouchers,  'were 
presented  to  the  said  administratrix  and  allowed  by  her  and  the 
Probate  Judge,  the  amounts,  the  dates  of  presentation  and 
allowance,  and  all  the  particulars  of  which  claims  are  contained 
in  the  statement  of  debts  annexed  to  said  administratrix's  annual 
account  this  day  rendered;  ^ 

1498.  Jliat  anotJier  claim  ivas  also  presented  but  rejected,  and  no  suU 

has  ever  been  lyrought  against  said  administratrix  therefor; 

lliat,  as  will  be  seen  by  said  account  and  the  statement  annexed^ 
the  balance  of  money  now  in  tJie  hands  of  said  administratrix  is  the 
sum  of  five  thousand  seven  hundred  and  ninety-Jive  dollars  and  fifty 
cents,  and  the  claims  allowed  amount  to  the  sum  of  two  thousand 
four  hundred  and  fifty  dollars,  and  the  expenses  of  closing  said 
estate  amounting  only  to  the  sum  of  one  thousand  one  hundred  and 
ninety  five  dollars  and  forty-eight  cents;  there  is,  therefore,  money 
sufficient  in  her  hands  to  pay  all  the  debts  and  expenses,  and  said 

j^2  administratrix  will  soon  be  able  to  bring  her  administration  to  a 

close: 

Said  administratrix  prays  that  the  Judge  of  [or  said]  Court 

1C33.,         appoint  a  day  of  a  term  of  said  Court  for  settlement  of  said 
account,  and  that  on  the  day  appointed,  or  on  such  subsequent 

1718.  day  as  the  hearing  may  be  adjourned  to  after  the  appointment  by* 

said  Court  of  some  person  to  represent  the  minors  interested  in  the 

1636,  said  estate,  who  have  no  legally  appointed  guardian,  and  it  being  first 

proved  to  the  satisfaction  of  said  Court  that  due  and  legal 

1638.  notice  of  the  time  appointed  for  the  settlement  of  said  account 

has  been  given,   said  account  be  settled  and  allowed  by  said 
Court. 

And  said  administratrix  will  ever  pray,  etc. 

Mary  Jones,  Administratrix,  etc. 
Dated  June  Wh,  1872. 
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No.  186. 
[Bancboft's  Printed  Blank,  No.  917.] 

Order   appointing  Day  for  Settlement  of  Account,  and 
directing  Notice  to  be  given.    W  1633, 1634.1 

[Title  of  Estate  and  Court.] 

Mary  Jones,  (he  administratrix  of  the  estate  of  Thomas  Jones, 
deceased,  having  this  day  rendered  and  presented  for  settle-  ^^^' 
ment,  and    filed  in    this  Court   her  annual   account    of    ^1^1834. 
administration  of  the  estate  of  said  deceased; 

It  is  ordered,  that  JIfonday,  the  twenty-seventh  day  of  June,  A. 
D.  1872,  being  a  day  of  a  term  of  this  Court,  to  wit:  of  the 
June  Term,  A.  D.  1872,  at  eleven  o'clock  A.  M.,  be,  and  the 
same  is  hereby ^  appointed  for  the  settlement  of  the  said  account;  1633. 
and  that  the  clerk  give  notice  thereof  by  causing  notices  to  be 
posted  in  at  least  three  public  places  in  this  city  and  county,  at 
least  ten  days  before*  said  day  of  settlement,  according  to  law. 

M.  H,  Myrick,  Probate  Judge. 

Dated  June  IG^/i,  1872. 


No.  187. 

[Banckoft's  Printed  Blank,  No.  919.] 

Notice  for  posting  of  Settlement  of  Account.   W 1633, 1634.] 

[Title  6i  Estate  and  Court.] 
Notice  is  hereby  given  that  Mary  Jones,  the  administratrix  of  1^34. 
the  estate  of  Thomas  Jones,  deceased,  has  rendered  and  presented 
for  settlement,  and  filed  in  said  Court,  her  annudt  account  of 
her  administration  of  said  estate;  and  that  Jfonday  the  twenty- 
seventh  day  of  June,  A.  D.  1872,  being  a  day  of  a  term  of  said 
Court,  to  wit:  of  the  June  term,  A.  D.  1872,  at  eleven  o'clock 
^.  M.,  at  the  Court  room  of  said  Court,  at  the  City  Hall  in  San 
Francisco,  in  said  city  and  county,  has  been  duly  appointed  by 
the  Judge  of  [or,  by  the]  said  Court,  for  the  settlement  of  said 
account,  at  which  time  and  place  any  person  interested  in  said  1^35, 
estate  may  appear  and  file  his  exceptions  in  writing  to  the  said 
account,  and  contest  the  same. 

William  JLoewy,  Clerk.      , 

By  A.  J,  Jeghers,  Deputy  Clerk. 
Dated  June  leth,  1872. 
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No.  188. 
[Banoboft's  Pbinted  Blank,  No.  918.] 

Order  Appointing  Attorney  ^t  Law  on  Settlement  of 

Account.   [M718.] 

[Title  of  Estate  and  Court.] 

The  first  annual  account  of  Mary  Jones,  the  administratrix  of 
the  estate  of  Thomas  Jones,  deceased,  haying  been  rendered  and 
presented  for  settlement  and  filed  in  this  Court,  on  the  sixteenth 
day  of  June,  A.  D.  1872,  and  it  appearing  to  this  Court  that 
there  are  minors  interested  in  the  estate  of  said  deceased,  who 
hare  no  legally  appointed  guardian,  to  wit: 

William  Jones,  CharloUe  Jones  and  Emmxi  Jones,  children  of 
said  deceased: 

It  is  hereby  ordered,  that  Henry  J,  Wells,  Esq.,  a  disinter^ 
ested  peiBon,  be,  and  he  is  hereby,  appointed  to  represent  the^ 
1835.  said  minors,  and  on  their  behalf  to  appear  on  the  settlement  of 

said  account,  and  contest  the  same  as  may  be  for  the  best  in- 
terest of  said  minors.  M,  H,  Myrick, 

Dated  June  16th,  1872.  Probate  Judge. 

NoTK.— If  Attorney  has  been  previously  Appointed  and  is  capable  to  act,  the  above  order 
is  unueceuary.    S1718. 


1718. 


1633. 


No.  189. 
[Bancroft's  Printed  Blank,  ^o.  920.] 

Notice  of  Posting  of  Settlement  of  Account. 

[$$  1633,  1634.] 
[Title  of  Estate  and  Court.] 
Notice  is  hereby  given  that  Jfary  Jones,  the  administratrix  of 
the  estate  of  Thomas  Jones,  deceased,  has  rendered  and  presented 
for  settlement,  and  filed  in  said  Court,  her  annual  account  of 
her  administration  of  said  estate;  and  that  Jfonday,  the  twenty- 
seventh  day  of  June,  A.  D.  1872,  being  a  day  of  a  term  of  said 
Court,  to  wit:  of  the  June  term,  A.  D.  1872,  at  eleven  o'clock 
1634.  ^.  M.,  at  the  Court  room  of  said  Court,  at  the  CUy  Halt,  in  San 

Francisco,  in  said  cUy  ancZ^  county,  has  been  duly  appointed  by 
the  Judge  of  [or,  by  the]  said  Court,  for  the  settlement  of  said 
16:^5.  account,  at  which  time  and  place  any  person  interested  in  said 

estate  may  appear  and  file  his  exceptions  in  writing  to  the  ^d 
account  and  contest  the  same. 

William  Loewy,  Clerk. 

By  A,  J.  Jeghers,  Deputy  Clerk. 
_  Dated  June  IQth,  1872. 
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No.  190. 

[Bancroft's  Pbinted  Blank,  No.  920.] 

Affidavit  of  Posting  above- 

[Title  of  Estate  and  Court.] 

State  of  California,  ) 

GUy  and  County  of  San  Francisco, )    ^' 

Bernard  Lande,  of  said  cUy  and  county,  being  duly  sworn, 
says,  that  he  is  a  white  male  citizen  of  the  United  States,  of  the 
age  of  twenty-one  years  and  upwards,  not  interested  in  the 
estate  of  Thomas  Jones,  deceased,  and  is  competent  to  be  a  wit- 
ness in  said  estate;  that  on  the  sixteenth  day  of  June,  A.  D. 
1872,  he  posted  correct  and  true  copies  of  the  above  notice  in  1033. 
three  of  the  most  public  places  in  said  city  and  county,  to  wit: 
one  of  said  copies  at  the  place  at  which  the  Court  is  held,  one  ^2. 
mt  the  United  Stales  Post  Office ,  and  one  at  th^  Hall  of  Records  in 
said  city  and  county,  Bernard  Lande, 

Subscribed  and  sworn  to  before  me,  this  eleventh  day  of  July, 
A.  D.  1872.  William  Loewy,  County  Clerk, 


No.  191. 
Consent  ol  Attorney  at  law  to  settlement  of  Annual  Ac- 
count   [$}  283,  1718.1 

[Title  of  Estate  and  Gourt.J 

I,  Henry  J.  WeUs,  Esq.,  appointed  by  the  Probate  Court  of 
the  city  and  county  of  San  Francisco,  State  of  California,  on  the 
sixteenth  day  of  June,  A.  D.  1872,  to  represent  the  minors  inter-  ins. 
ested  in  the  estate  of  Thomas  Jones,  deceased,  upon  the  allow- 
ance and  settlement  of  the  annual  account  of  the  administratrix 
of  the  estate  of  said  deceased,  rendered  and  presented  for  settle* 
ment  and  filed  in  said  Court  on  the  sixteenth  day  of  June,  A.  D. 
1872,  do  hereby  appear  on  behalf  of  said  minora,  and  consent 
to  the  allowance  and  approval  of  said  account,  and  to  the  settle- 
ment thereof  as  rendered  and  presented  by  said  administratrix 
{if  the  oMomey  at  law  vnU  not  consent  to  tile  allowance  cf  the  account, 
except  upon  certain  conditions  or  nu>difications,  or  objects  to  certain 
items,  then  stale  the  fact  here).  Henry  J.  Wells. 

Attorney  for 

Dated  July  11th,  1872. 
12 
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No.  192. 
Exceptions  to  Account  of  Administrator.   [$$  1621, 1635.] 

[Title  of  Estate  and  Goart.l 

James  L.  English,  duly  appointed  by  this  Court  to  represent 
1718.          E.  W.,  a  minor  interested  in  the  said  estate,  upon  the  settle- 
ment of  the  annual  [or  final]  account  rendered  on  the day 

of ,  A.  D.  1872,  by  A.  B.,  administrator,  contests  the  said 

account,  and  says  that  the  same  ought  nofc  to  be  allowed  and 
approved  as  filed,  and  makes  the  following  exceptions  thereto: 

1.  He  contests  the  claim  of  Jacob  Saxe,  on  the  ground  that  the 
1490.  same  is  barred  by  the  statute  of  limitations $  872.50 

2.  He  contests  the  claim  of  James  Dellot,  being  a 

promissory  note  alleged  to  have  been  made  by 
deceased,  on  the  ground  that  said  note  was  never 
made  by  deceased,  and  that  his  pretended  signs-  ^ 

1616.  ture  thereto  is  a  forgery 1,000.00 

3.  He  contests  the  charge  made  for  commissions,  ex- 

penseSy  etc. ,  by  B.  Q.  &  Co. ,  auctioneers,  on  the 
sale  of  real  estate,  as  being  excessive,  and  con- 

^^^'  taining  items  not  allowed  by  law 732.81 

jgjg  4.  He  contests  the  charge  by  said  administrator  for 

carriage  hire,  as  being  unnecessary. 175.00 

5.  He  contests  the  charge  of  repairs  to  tenements  on 

U94J  J  street,  for  lack  of  voucher 138.50 

6.  He  contests  the  charges  of  administrator's  commis- 
sions as  being  more  than  authorized  by  law 4,372.25 

7.  He  contests  all  the  items  over  twenty  dollars, .  not  accompa- 
nied by  vouchers.    [1632.] 

8.  He  contests  the  amount  of  estate  accounted  for,  said  admin- 
istrator not  showing  that  the  deficiency  between  his  account 

and  the  amount  charged  in  the  inventory  is  without  his 
fault. 

9.  He  contests  said  account,  because  said  administrator  has  not 
^*^*-  accounted  to  the  estate  for  profits  made  by  compromising 

certain  claims. 
(State  other  objections  as  may  arise  in  each  case.) 

J.  L.  English,  Attorney  for 


1618 
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No.  193' 
[Bancboft's  Pbdited  Blank,  No.  921.] 

Order  appointing  Referee  of  Annual  Account  and  Ad- 
journing Settlement,   m  1636,  1633.] 

[Title  of  Estate  and  Court.] 

Mary  Jones,  the  c^ministratrix  of  the  estate  of  Thomas  Jones, 
deceased,  having  on  the  sixteenth  day  of  June,  A.  D.  1872,  ren- 
dered her  annual  account  for  settlement,  and  notice  of  such 
settlement  having  been  duly  given  for  this  day,  as  ordered  by 
this  Court.  [If  the  aUomey  or  any  person  interested  in  the  estate 
has  fited  exceptions  to  the  account,  state  that  fojct  here,  thus:  and 
Henry  J.  Wells,  Esq. ,  appovrUed  by  this  Court  to  represent  William 
Jones,  Charlotte  Jones  and  Emma  Jones,  minors  interested  in  the  \ii^, 
said  estate,  upon  the  settlement  of  said  account,  or  the  party  oppos- 
ing— fiaving  appeared  and  filed  exceptions  thereto]: 

It  is  hereby  ordered,  that  Oeorge  B,  Merrill,  Esq.,  be,  and  he 
is  hereby,  appointed  a  referee  to  examine  the  said  account,  and  ^^^' 
make  report  thereon  to  this  Court  within  tvx)  weeks,  and  that 
the  settlement  of  said  account  be  adjourned  until  i/onday,  the 
eleventh  day  of  July,  A.  D.  1872,  at  eleven  o'cloclt  ^.  M. 

if.  H.  Myrkk,  Probate  Judge. 

Dated  June  27th,  1872. 


No.  194. 
[Bancroft's  Prikted  Blank,  No.  922.] 

Report    of  Referee  of  Annual   Account    CM  1636,  1713, 

1718,  644.] 
[Title  of  Estate  and  Court.] 

In  pursuance  of  an  order  of  this  Court,  made  and  entered  on 
the  twenty-seventh  day  of  June,  A.  D.  1872,  appointing  me,  the 
undersigned,  a  referee  to  examine  the  annual  account  of  Mary 
Jones,  the  administratrix  of  the  estate  of  Thomas  Jones,  deceased, 
rendered  for  settlement  and  filed  in  this  Court,  on  the  sixteenth 
day  of  June,  A.  D.  1872,  and  to  make  report  thereon,  I  do  now 
respectfully  report  to  this  Honorable  Court,  as  follows: 

That  I  have  fully  and  carefully  examined  said  account,  and  lesa. 
the  vouchers  produced  in  support  thereof;  that  I  have  been 
attended  upon  said  examination  by  said  administratrix  and  her  igji. 
counsel,  and  by  Henry  J.    Wells,  Esq,,  appointed  to  represent  the 
minors  interested  in  the  said  estate,  upon  the  settlement  of  said  ^^^®* 
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account;  that  no  person  appeared  to  contest  the  same  before  me; 

i(05.  and  that  no  exceptions  or  objections  were  filed  or  made  before 

me,  either  to  the  whole  account,  or  to  any  part  thereof; 

That  said  account  contains  a  just  and  full  statement  of  all 
the  moneys  received  and  disbursed  by  said  administratrix,  from 
the  sixteenth  day  of  June,  A.  D.  1871,  the  conimeticemenl  of  her 

i«M.  administration  of  said  estate,  to  the  sixteenth  day  of  June,  A.  D. 

1872,  including  all  sums  of  money  belonging  to  the  said  estate, 

16M.  which  came  to  her  hands  as  such  administratrix,  or  were  receiTed 

by  any  other  person  by  her  order  or  authority,  for  her  use  as 
such  adminisiralrix  during  said  period; 

That  the  amount  of  said  money,  thus  received  as  aforesaid, 
was  the  sum  of  seven  thousand  one  hundred  and  sixty-Jive  dollars, 
and  the  amount  thus  disbursed,  as  aforesaid,  was  the  sum  of 
one  thousand  three  hundred  and  sixty-nine  -^'^j^  dollars,  leaving  in 
the  hands  of  the  said  administratrix,  the  sum  of  ^t'e  thousand 
serpen  hundred  and  ninety-five  -f^^  dollars,  to  the  credit  of  said 
estate,  subject  to  the  payment  of  the  claims  allowed  against  said 
estate,  and  the  expenses  of  closing  the  administration; 

1631.  That  for  all  items  of  expenditure,  all  necessary  and  proper 

vouchers  were  produced  before  me,  as  filed  in  this  Court,  except 

1682.  for  three  items,  each  below  twenty  dollars,  and  amounting  in  the 

aggregate  to  a  sum  not  exceeding  five  hundred  dollars,  to  wit: 
to  the  sum  of  two  dollars;  for  tliese  no  vouchers  were  produced, 

14W.  but  it  was  proved  before  me  by  the  oath  positive  of  the  said  ad- 

statute.  ministratrix,  as  attached  to  the  said  account;  which  oath  is  un- 
contradicted, that  such  items  were  actually  paid  by  her  at  the 
places  where,  the  dates  when,  and  to  the  parties  stated  and  set 
forth  in  said  account; 

I  further  report,  that  after  having  fully  and  carefully  exam- 
ined said  account,  I  am  satisfied  that  the  same  is  true,  just  and 
correct,  and  entitled  to  allowance  and  a|)proval. 

1638.  I  therefore  respectfully  recommend  its  allowance  and  ap- 

1637,  proval,  and  that  a  decree  be   entered  that  said   account  as 

presented  be  settled,  approved,  and  allowed. 
All  of  which  is  respectfully  submitted. 

George  B,  Merrill,  Eeferee. 
Dated  July  \lth,  1872. 
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No.  195. 
[Bancroft's  Printed  Blank,  No.  924.] 

Decree  of  Settlement  of  Annual  Account  of  Administratrix 
on  Report  of  Referees.    [$$1636, 1637. 1638.] 

[Title  Estate  and  Court.] 

Mary  Jones ^  the  administratrix  of  the  estate  of  Thomas  Jones,  ions. 
deceased,  baTing  on  the  sixteenth  day  of  Jwne,  A.  D.  1872,  ren- 
dered and  presented  for  settlement,  and  filed  in  this  Court, 
Vie  annival  account  of  her  administration  of  said  estate,  and 
afterwards,  to   wit:    On  Monday,   the  twenty-seventh  day  of 
June,  A.  D.  1872,  the  said  matter  coming  on  regularly  to  be 
heard,  and  due  proof  having  been  made  to  the  satisfaction  of 
this  Court,  that  notice  of  the  settlement  of  said  account,  and  1533, 
the  time  and  place  of  hearing  the  same,  had  been  duly  given 
by  tte  clerk,  as  required  by  law,  and  the  order  of  this  Court;  and 
no  exceptions  in  writing  of  this  Court,  and  filed  herein,  or  other-  ^^^' 
wise,  to  said  account  having  been  made  or  filed,  and  it  having  ap-  i^^^ 
peared  to  this  Court,  that  there  are  minors  interested  in  said  estate, 
who  have  no  legally  appointed  guardian,'  this  Court  duly  appointed 
Henry  J,  Wells,  Esq.,  a  disinterested  person,  to  represent  them,  and 
on  their  behalf,  to  appear  on  the  settlement  of  said  account,  and 
contest  the  same,  as  might  be  for  the  best  interest  of  said  minors; 
and  the  said  account  was,  by  an  order  of  this  Court,  made  on  the 
day  last  aforesaid,  referred  to  George  B.  MerriU,  Esq,,  as  referee,  jfj^ 
to  examine  the  same,  and  make  report  thereon  to  this  Court,  within 
tioo  weeks,  and  the  settlement  of  said  account  was  duly  adjourned 
until  this  eleventh  day  of  July,  A.  D,  1872,  at  10  o'clock  A.M, 

Now,  on  this,  the  day  last  aforesaid,  being  a  day  of  the  regu- 
lar July  term  of  this  Court,  the  said  referee  having  returned  and  lesa. 
fded  his  report,  and  no  excejytions  to  the  same  having  been  made,  or  lesj. 
fled,  and  it  appearing  to  this  Court  that  the  said  referee  has  fully  1^37^ 
examined  the  said  account,  and  the  vouchers  produced  in  supr 
port  thereof;  and  that  no  person  appeared  to  contest  the  same,  and 
thai  no  exceptions  or  objections  were  fled  or  made  before  said  1^35, 
referee  to  said  account,  or  any  part  thareof,  that  said  account  con- 
tains a  just  and  full  account  of  all  the  moneys  received  and 
disbursed  by  said  administratrix,  from  the  commencement  of  her  ad-  !*•*• 
viinistration  of  said  estate,  to  the  sixteenth  day  of  June,  A,  D,  1872,  kwj. 
that  all  necessary  and  proper  vouchers  were  produced  and  filed,  j^jjg 

That  the  total  amount  received  by  said  administra- 
trix as  such  is *. $7166  00 

And  the  full  amount  expended  is ^  1369  50 

Leaving  a  balance  of $5795.50: 
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And  that  said  account  is  entitled  to  be  allowed  and  approved; 
and  the  Court  having  duly  considered  mid  report,  and  the  mat- 
ters aforesaid: 

It  is  ordered  and  decreed,  that  the  said  report  be,  and  the  same 
iw.  ig^  {yi  all  respects^  hereby  confirmed,  and  that  the  said  account  be, 

and  the  same  hereby  is,  in  all  respects,  as  the  same  -was  ren- 
dered and  presented  for  settlement,  approved,   allowed,   and 
1^8.  settled. 

16M.  It  is  further  ordered:  That  said  administratrix  pay  said  referee 

io».  and  said  Henry  J.  Welis,  Esq,,  the  sum  of  fifty  dollars  ea(^,  for 

their  services  herein  rendered, 

^'  M.  H.  MraicK, 

Probate  Judg^e. 
Dated  July  llth,  1872. 


1688. 


1686. 


No.  196. 
[Bancboft's  Pbinted  Blank,  No.  924.] 

Another  Form  of  Decree  of  Settlement  of    Annual  (or 
Final)  Account.    W  1^36, 1637,  aud  1638.] 

[Title  of  Estate  and  Court.  J 
Mary  Jones ^  adndnisiratix,  etc,,  of  deceased,  having  on  the^rrf 
1638.  day  of  July,  A.  D.  1872,  rendered  and  presented  for  settle- 

ment, and  filed  in  this  Court,  account  of  her  administration  of 

said  estate,  and  afterwards,  to  wit:  on  the day  of 

187-,  the  said  matter  coming  on  regularly  to  be  heard,  and  due 
proof  having  been  made  to  the  satisfaction  of  this  Court,  that 
notice  of  the  time  and  place  of  the  settlement  of  said  account 
had  been  duly  given  by  the  clerk  as  required  by  law,  and  the 
1635.  order  of  this  Court;  and  no  exceptions  in  writing,  or  otherwise, 

to  said  account,  having  been  made  or  filed; 

And  Henry  J,  Wells,  heretofore  duly  appointed  by  order  of  this 

iTLB,  Court,  to  represent  and  protect  the  interests  of  the  minors  interested 

in  said  estate,  lua.  (name  the  minor  heirs),  appeared  on  behalf  of 

said  minors,  and  in  open  Court  as  such  attorney,  assented  to  this 

'    order. 

Now,  on  this,  the  day  last  aforesaid,  being  a  day  of  the  regu- 
1688.           lar  July  term  of  this  Court,  it  duly  appearing  to  this  Court,  OuU 
1494.           aU  proper  and  necessaty  vouxiliers  v>ere  produced,  and  filed  hereiyi, 
1632.           That  the  total  amount  received  by  her  as  such  admin- 
istratrix is $7165  00 

And  the  full  amount  expended  by  her  as  such  is 1369  50 

Leaving  balance  of $5795  50 

And  that  said  account  is  entitled  to  be  allowed  and  ap- 
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proved;  now,  on  motion  of  J.  C,  B.,  altomeyfor  said  adminisira- 
iriXj 

It  is  ordered  and  decreed,  that  the  said  account  be,  and  the  ^^ 
sanie  hereby  is,  in  all  respects  as  the  same  was  rendered  and 
presented  for  settlement,  approved,  allowed  and  settled. 

Done  in  open  Court,  this  eleventh  day  of  July,  A,  D.  1872. 

M,  H,  Myrick,  Probate  Judge. 


No.  107. 
Short  Form  of  Decree  allowing  Account-   [M  1637, 1638.] 

[Title  of  Estate  and  Court.] 

The  annual  [or  final]  account  of  the  administrator  of  the  i628. 
estate  of  Campbell  Sparks,  deceased,  heretofore  rendered  and 
presented,  coming  up  for  consideration  this  day,  being  a  day  of  lesa. 
a  term  of  this  Court,  and  it  having  been  first  proved  to  the 
satisfaction  of  this  Court,  that  proper  notice  has  been  given  as 
required  by  law,  by  the  clerk,  by  causing  notices  to  be  posted 
in  three  public  places  in  this  county,  which  notices  set  forth  the 
name  of  said  estate  and  of  the  said  administrator,  and  the  day 
appointed  for  the  settlement  of  the  said  account;  and  no  excep-  ^*^' 
tions  having  been  taken  or  filed  to  the    allowance  of  said 
account,  but  the  same  having  been  consented  to  in  writing  by 
Henry  J.  Wells,  Esq.,  heretofore  duly  appointed  to  represent  1718. 
the  minors  interested  in  the  said  estate; 

It  is  hereby  ordered  and  decreed,  that  the  said  annual  [or 
final]  account  of  the  said  administrator  be,  and  the  same  is  ^^^' 
hereby,  allowed  and  approved  and  settled. 

A.  D.,  Probate  Judge. 

San  Bernardino,  August  12th,  1873. 


No.  198. 

Petition  by  Creditor  to  compel  Administrator  to  Account, 

and  for  Order  to  pay  Dividends.  IH  1628, 1645, 1646, 1647.] 

[Title  of  Estate  and  Court.] 

To  the  Honorable  the  Probate  Court  [pr  the  Hon.  E.  T., 

Probate  Judge]  of  the  County  of  Plumas,  in  the  State  of 

California: 

The  petition  of  John  F.  Osgood,  of  said  county,  respectfully 
shows: 

That  he  is  the  legally  authorized  attorney  in  fact  of  Lawrence 
Lewis,  Jr.,  and  Henry  M.  Olmstead,  assignees  of  Wflliam  Plati  ^®^' 
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&  Sods,  and  of  Joseph  B.  F.  Osgood,  trustees,   etc.,  creditois 
1626.  of  the  estate  of  Archibald  A.  Ritchie,  deceased; 

That  since  the  rendering  of  an  account  by  the  administratois 
and  administratrix  of  said  estate,  they  have,  as  your  petitioner 
is  informed  by  one  of  said  administrators,  and  believes,  sold 
large  amounts  of  property  belonging  to  said  estate,  and 
received  large  amounts  of  money,  the  proceeds  of  said  sales, 
1645.  and  of  sales  made  prior  to  the  rendition  of  said  account,  and 

that  said  administrators  and  administratrix  have  on  hand  or 
should  have  on  hand  a  sufficient  amount  of  money  to  make  a 
liberal  dividend  to  the  creditors  of  said  estate;  that  petitioner 
has  repeatedly  requested  the  said  administrators  and  adminis- 
tratrix to  make  such  dividend,  but  they  have  wholly  failed  and 
neglected  to  comply  with  such  request; 

Your  petitioner  therefore  prays  that  said  administrators  and 
administratrix  may  be  cited  and  required  to  account  to  this 
1710.  Honorable  Court  for  all  their  transactions  since  the  rendition 

of  their  last  account,  and  may  be  ordered  to  divide  amongst 
the  creditors  of  the  estate,  as  much  as  may  be  found  remaining 
in  their  hands  subject  to  distribution.  John  F.  Osooop. 

[Verification  §446.] 


1706. 
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No.  199. 
Order  to  Account.    [M628.] 

[Title  of  Estate  and  Court.] 

On  reading  and  filing  the  petition  of  John  F.  Osgood,  pray- 
ing that  the  administrators  and  administratrix  of  the  said  estate 
account,  and  that  a  dividend  be  ordered  to  the  creditors  thereof; 

It  is  hereby  ordered,  that  the  administrators  and  administra- 
trix be  cited  and  required  to  account  to  the  Court  for  all  their 
transactions  since  the  rendition  of  their  last  account,  and  that 
Monday,  the  first  day  of  February,  1873,  be  fixed,  for  the  hear- 
ing thereof.  E.  T.,  Probate  Judge. 

Dated  January-  18th,  1873. 


1652. 


No.  200. 
Decree  of  Allowance  of  Final  Acconnt  and  Settlement  of 

Administration-    [  ^  1652.[ 

[Title  of  Estate  and  Court.] 

Thomas  H.  Selby  having,  on  the  eleventh  day  of  Januaij) 

1868,  rendered  and  filed  in  this  Court  his  final  account  as  such 

administrator,  with  a  petition  praying  for  a  settlement  of  bis 

administration;  and  thereafter,  and  on  the day  of , 
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said  matter  coming  on  regularly  to  be  heard,  and  due  proof  hav-  u^, 
ing  been  made  to  the  satisfaction  of  this  Court  and  filed  herein, 
that  notice  of  the  settlement  of  said  account,  and  of  the  time  and  less. 
place  of  hearing  the  same,  had  been  given  by  the  clerk  of  this 
Court,  as  required  by  law,  and  the  order  of  this  Court,  said 
Court  proceeds  to  hear  the  same;  and  it  duly  appearing  to  the 
satisfaction  of  the  Court,  after  hearing  the  proofs  and  allegations 
of  all  the  parties  interested  in  sa.id  estate,  that  there  will  not  be 
funds  in  the  hands  of  said  administrator  sufficient  to  pay  in  i643. 
full  debts  of  the  fifth  class,  as  defined  in  Section  1643  of  the 
Code  of  Civil  Procedure,  but  the  remaining  assets^  amounting  i^os. 
to  the  sum  of  $16,000,  are  sufficient  to  pay  a  dividend  of  75  per 
centum  of  such  claims,  together  with  all  the  remaining  expenses 
of  administration.     That  said  estate  has  been  fully,  fairly,  and  i647. 
justly  administered,  and  after  paying  the  claims  as  hereinafter 
directed,  the  same  is  in  a  proper  condition  to  be  closed.  less. 

Now,  therefore,  it  is  hereby  ordered,  adjudged  and  decreed, 
that  the  said  account  of  said  administrator  be,  and  the  same  is 
hereby  fully  and  in  all  respects  allowed,  approved  and  confirmed; 

And  it  is  further  ordered,  that  after  paying  the  remaining 
expenses  of  administration,  which  consist  of  the  commissions  of  ^•^®* 
said  administrator,  as  estimated  in  his  said  account,  the  fees  of 
the  said  referee  and  the  said  S.  H.  Brodie,  which  are  hereby  i^ae. 
fixed  at  fifty  dollars  each,  and  the  costs  of  Court,  which  have  iq28. 
been  ascertained  and  taxed  at  thirty-two  dollars  and  fifty  cents, 
the  said  administrator  do  pay  the  whole  amount  due  on  said 
first  mortgage,  andthe  one  half  of  the  amount  of  said  second  isis. 
mortgage,  and  upon  the  remaining  debts,  being  the  fifth  class 
as  above  set  forth,  he  pay  the  remaining  funds  in  his  hands,  ^^^* 
the  same  constituting  a  pro  rata  dividend  of  sixty-two  and  one 
third  per  centum,  upon  the  said  claims  respectively,  according  jg^g^ 
to  their  several  amounts,  as  set  forth  in  the  said  account,  a  full 
list  of  which  said  debts  and  the  respective  sums  to  be  paid 
thereon,  is  as  follows: 

[Here  insert  a  list  of  such  debts  and  (he  dividends,] 

And  it  is  further  ordered,  adjudged  and  decreed,  th^t  upon 
the  payment  of  the  said  several  sums  herein  above  ordered,  and 
upon  filing  necessary  and  proper  vouchers  therefor  in  this  Court, 
said  administrator  be  entitled  to  a  full  and  final  order  of  dis-  1647. 
charge,  and  that  his  sureties  be  thereupon  and  thenceforth  dis- 
charged from  all  liability  for  the  future  acts  of  said  adminis-  igm. 
trator. 

Done  in  open  Court,  this day  of ,  A.  D.  187-. 

Sbldbn  S.  Wright,  Probate  Judge. 
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No.  201. 

r 

Petition  for  Distribution  to  Heir  before  close  of  Admin- 
istration-   [*  1658.] 
[Title  of  Estate  and  Court.] 
i«8,  To  the  Honorable  the  Probate  Court  of  the  city  and  county  of 

San  Francisco : 

The  petition  of  Washington  Hill,  a  resident  of  Spencer,  in 
1380.  (0. 0.)  i\^Q  county  of  Worcester,  and  commonwealth  of  Massachusetts, 
shows:  That  he,  the  said  Washington  Hill,  is  the  father  and 
1399.  (0.  a)  Bole  heir  to  the  estate  of  the  said  Alonzo  Hill,  late  of  said  city 
and  county  of  San  Francisco,  who  died  intestate  on  the  twenty- 
third  day  of  May,  1873,  and  leaving  no  surviving  wife  and  no 
issue; 

And  your  petitioner  further  shows,  that  Robert  C.  Bogers, 
Esq.,  public  administrator  of  said  city  and  county,  is  the  ad- 
ministrator of  said  estate,  the  total  value  whereof,  as  appears 
1661.  ^^  ^^  inventory  and  appraisement  thereof,   on  file  in  said 

Court,  amounts  to  the  sum  of  $2,680.75,  and  that  more  than 
^^^*  four  months  have  elapsed  since  the  issming  of  letters  of  admin- 

istration on  said  estate  to  the  said  administrator,  and  that  as 
your  petitioner  is  informed  and  believes,  there  are  no  debts  or 
claims  outstanding  against  said  estate; 
Wherefore,  your  petitioner  prays  for  an  order  of  distribution 

is  entitled,  to  wit :  all  the  property  and  funds  belonging  to  the 
same,  remaining  in  the  hands  of  the  said  administrator  after 
payment  of  the  costs  and  expenses  of  administration,  may  be 
1491.  given  to  the  petitioner  upon  the  execution  and  delivery  to  the  • 

said  administrator  of  the  indemnity  bond  in  such  cases  by  law 
required,  and  for  such  other  and  further  order  and  relief  in  the 
premises  as  may  be  just.  And  your  petitioner  will  ever  pray, 
etc.  WASfflNOTON  Hill, 

By  his  attorney  in  fact,  John  H.  Bbeweb. 
[Veiification.] 


No.  202. 
Order  for  Hearing  on  same  and  Notice-    [$  1659. j 

[Title  of  Court  and  Estate.] 

Upon  reading  and  filing  the  petition  of  Washington  HiU, 

praying  for  an  order  of  distribution  of  his  share  of  the  estate 

i««9.  of  Alonzo  Hill,  deceased,  it  is  hereby  ordered,  that  notice,  at 

least days  [the  number  of  days  to.  be  fyxed  by  the  Court  or 
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Judge,  §  1633]  be  given  according  to  law,  to  Robert  C.  Rogers, 

Esq.,  administrator  of  said  estate,  and  to  all  persons  interested  i^^s. 

in  said  estate,  to  be  and  appear  in  said  Probate  Court,  at  the 

City  Hall,  in  the  city  and  county  of  San  Francisco,  on  Monday,  ^'^^®* 

the  twenty-fifth  day  of  January,  A.  D.  1874,  at  eleven  o'clock 

A.  M.  of  that  day,  then  and  there  to  show  cause,  if  any  they 

have,  why  the  prayer  of  said  petition  should  not  be  granted,  and 

an  order  of  distribution  of  said  estate,  as  prayed  for,  should  not 

be  made. 

A.  B.  C,  Probate  Judge 

San  il^rancisco,  January  11th,  1874. 


No.  203. 
Notice  of  Hearing  to  be  Posted.    [$  1659.] 

[Title  of  Gonrt  and  Estate.] 

Notice  is  hereby  given  that  Alonzo  Hill,  deceased,  having 
filed  in  this  Court  his, petition,  praying  that  his  share  of  the  i6s& 
estate  of  said  deceased,  of  which  estate  Robert  C.  Eogers  is 
administrator,  be  given  to  him  upon  his  giving  to  said  admin- 1669. 
istrator  a  bond  of  indemnity  as  provided  by  law;  the  hearing 
of  the  same  has  been  fixed  by  said  Court  for  Monday,  the 
twenty-fifth  day  of  January,  1874,  at  eleven  o'clock,   in  the  *'^' 
forenoon  of  said  day,  of  the  January  term  of  1874,  at  the  Court 
room  thereof,  at  the  City  Hall,  in  the  diy  and  county  of  San 
Francisco;  and  all  persons  interested  in  said  estate  are  notified 
then  and  there  to  appear  and  show  cause,  if  any  they  have, 
why  the  said  petition  should  not  be  granted. 

William  Duer,  Clerk. 

NoTB.— Affidavit  of  posting  m  in  preceding  form  and  of  personal  servioe,  aa  the  Court 
directs. 


No.  204. 
Decree  allowing  such  Distribution.   [^  ifi58  to  $  1662.] 

[Title  of  Estate  and  Court.] 

This  case  coming  on  regularly  for  hearing  this  tenth  day  of 
March,  A.  D.  1874,  before  the  Court,  on  the  petition  of  Wash- 
ington Hill,  sole  heir-a-tlaw  of  Alonzo  Hill,  deceased,  and  due 
proof  to  the  satisfaction  of  the  Court  having  been  made  of  the  leaa. 
service  on  the  administrator,  and  posting  of  the  notice  in  such 


16l». 
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cases  required,  according  to  law,  commanding  all  persons  inter- 
ested in  the  said  estate,  to  be  and  appear  in  the  said  Probate 
Court,  on  the  said  twenty-fifth  day  of  January,  1874,  then  and  there 
to  show  cause,  if  any  they  had,  why  the  prayer  of  said  petition 
should  not  be  granted,  and  such  distributions  as  prayed  for, 
jg^  sliould  not  be  made;  and  it  duly  appearing  to  the  Court  that  more 

than  four  months  have  elapsed  since  the  issuance  of  letters  of 
administration  on  said  estate,  and  before  the  makings  of  the  said 
application,  and  that  said  W.  Hill  is  the  sole  heir-afc-law  of 
the  said  decedent,  and  that  the  share  of  the  said  petitioner  may 

1660.  be  allowed  him,  without  injury  to  the  creditors  of  tbe^  estate, 
and  no  objection  thereto  having  been  made; 

Now,  then,  it  is  hereby  ordered,  adjudged  and  decreed,  that 
distribution  of  said  estate  be  made,  and  that  Robert  C.  Rogers, 
Esq.,  the  administrator  thereon,  do  transfer,  set  oyer  and  deliver 

1661.  unto  the  said  Washington  Hill,  all  the  property  and  funds 
belonging  to  the  said  estate,  remaining  in  his  hands  or  under 
his  control,  after  payment  of  the  costs  and  expenses  of  admin- 

164S.  istration  on  said  estate,  upon  the  execution  and  delivery  to  him 

laoB.  of  a  bond  of  indemnity  in  the  penal  sum  of  eighteen  hundred 

dojlars,  payable  to  said  administrator,  with  two  sufficient  sure- 
ties to  be  approved  by  the  Judge  of  this  Court,  conditioned,  * 
1658.  that  the  said  Washington  Hill  shall  and  will,  whenever  required, 

pay  any  [or  his  proportion  of  the]  debt  or  debts,  which  may  be 
found  legally  due  to  any  person  or  persons,  from  the  said* 
estate,  the  said  applicant  to  pay  the  costs  of  this  proceeding. 

Given  in  open  Court,  at  a  regular  term  theieof ,  this  tenth 
day  of  March,  A.  D.  1874.  A.  B.  C,  Probate  Judge. 


No.  205. 
[Bancroft's  Printed  Blank,  No.  925.] 
Petition  for  Distribution  of  Estate-    [$$  i665to  i6tJ8.] 

[Title  of  Estate  and  Court.] 

'  "f 

To  the  Honorable  the  Probate  Court  of  the  cHy  and  county  of 
San  Francisco,  State  of  California: 

1668.  ^^®  petition  of  Mary  Jones,  the  administratrix  of  the  estate  of 

Thomas  Jones,  deceased,  respectfully  shows: 

1665.  That  your  petitioner  wa^  appointed  such  administratrix  by  the 

order  of  this  Court,  on  the  fifteenth  day  of  June,  A.  D.  1871, 
and  on  the  sixteenth  day  of  June,  A.  D.  1871,  she  duly  quahfied 
as  such  administratrix,  and  thereupon  entered  upon  the  admin- 
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istration  of  the  estate  of  said  deceased,  and  has  ever  since  con- 
tinued to  administer  said  estate; 

That  on  the  third  day  of  July,  A.  D.  1871,  your  petitioner 
duly  made  and  returned  to  this  Court  a  true  inventory  and  ap-  i^s* 
praisement  of  all  the  estate  of  said  deceased,  which  had  come 
to  her  possession  or  knowledge; 

That  on  the  aeverUeenih  day  of  June,  A.   D.   1871,  your  peti- 
tioner duly  published  notice  to  creditors  to  present  their  claims  1490. 
against  the  said  deceased,  in  the  manner  and  for  the  period  pre-  i48i. 
scribed  by  this  Court;  *®*^- 

That  more  than  one  year  haa  elapsed  since  the  appointment  of 
your  petitioner  as  such  administratrix,  and  more  than  ten  months 
have  expired  since  the  first  publication  of  said  notice  to  cred- 
itors; 

That  on  the  first  day  of  August,  A.  D.  1872,  your  petitioner 
filed  h>er  accounts  as  such  administratrix,  which  said  accounts, 
after  due  hearing  and  examination,  were  finally  settled; 

That  all  the  debts  of  said  deceased  and  of  said  estate,  and  all 
the  expenses  of  the  administration  thereof,  thus  far  incurred,  ^^^' 
and  all  taxes  that  have  attached  to  or  accrued  against  the  said 
estate,  have  been  fully  paid  and  discharged,  and  said  estate^s  ^^^ 
now  in  a  condition  to  be  closed;  ^^^ 

That  the  residue  of  the  said  estate  now  remaining  in  the 
hands  of  your  petitioner,  is  fully  set  forth  and  described  in  the 
schedule  marked  ''A,"  hereunto  annexed  and  made  a  part  of 
this  petition; 

That  the  whole  of  said  estate  is  common  property,  it  having  j^     _  ^ 
been  acquired  by  said  deceased  after  his  marriage  to  your  petitioner; 

That  the  said   Ihomas  Jones  died  intestate,  in* the  city  and 
county  of  San  Francisco,  on  the  seventeenth  day  of  May,  A.  D.  1*02,  (c.  c.) 
1871,  leaving  him,  surviving  your  petitioner,  his  widow,  now  aged 
forty-one  years,  residing  at  said  oily  and  county,  and  James  Jones,  I666. 
now  aged  twenty-four  years,  residing  at  the  city  of  Sacramento, 
William  Jones,  now  aged  nineteen  years,  Charlotte  Jones,  now  aged 
seventeen  years,  and  Emma  Jones,  now  aged  fifteen  years,  residing  isse.  (C.  o 
vrith  your  pelUioner,  at  said  city  and  county  of  San  Francisco,  the 
children  of  said  deceased  and  of  your  petitioner,   and  his  only 
descendants; 

That  the  said  surviving  wife  is  entitled  to  the  one  half  of  the  iw.  (o.  c.) 
residue  of  said  estate,  and  the  said  descendants  of  said  deceased  !*<»• 
are  entitled  to  the  other  half  of  said  residue  of  said  estate;  w'«-  (C.  o 

Wherefore,  your  petitioner  prays  that  the  administration  of 
said  estate  may  be  brought  to  a  close,  and  that  she  may  be  dis- 1653. 
charged  from  her  trust  as  such  administratrix; 
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That,  after  due  notice  giyen  and  proceedings  had,  the  estate 
remaining  in  the  hands  of  your  petitioner,  as  aforesaid,  may  be 
distributed  in  the  proportions  and  to  the  said  parties  entitled 


lees. 

1386.  (0.  0.) 
U38. 


thereto  as  aforesaid,  to  wit:  the  one  half  of  said  residue  to  the 
mid  surviving  voife^  and  the  other  half  to  (he  said  descendants  of 
the  said  deceased,  or  that  such  other  or  further  order  may  be 
made  as  is  meet  in  the  premises. 
And  your  petitioner  -will  ever  pray,  etc. 

Mary  Jones, 
Administratrijc  of  the  estate  of  Thomas  Jones,  deceased. 
Dated  August  11th,  1872. 

8CREDULE"Ar 
Personal  Property: 

Cash $1,302.02 

Peal  Properly:  [Here  insert  description,\ 

Mary  Jones, 

Administratrix  of  the  estate  of  Thonias  Jones,  deceased. 


1628. 


1662. 


1668. 


1538. 


^  No.  206. 

[Bancboft's  Printed  Blaitk,  No.  926.] 

Order  to  show  Cause  why  Decree  of  Distribution  should 

not  be  made,   m  1668, 1539] 

[Title  of  Estate  and  Court.] 
On  reading  and  filing  the  petition  of  Mary  Jones,  &ie  admin- 
istratruc  of  the  estate  of  Thomas  Jones,  deceased,  setting  forth 
that  she  has  filed  her  final  account  of  her  administration  of  the 
estate  of  said  deceased,  in  this  Court,  and  that  the  same  has 
been  duly  settled  and  allowed;  that  all  the  debts  and  expenses 

1666.  of  administration  have  been  duly  paid;  and  that  a  portion  of 

said  estate  remains  to  be  divided  among  the  heirs  of  said  de- 
ceased, and  praying  among  other  things  for  an  order  of  distri- 
bution of  the  residue  of  said  estate  among  the  persons  entitled  : 
It  is  ordered^  that  all  persons  interested  in  the  estate  of  the 
said  Thomas  Jones,  deceased,  be  and  appear  before  the  Probate 
Court  of  the  dty  and  county  of  San  Fraivcisco,  at  the  Court 

1639.  room  of  said  Court,  in  the  City  HoU,  in  said  city  and  county,  on 

-3/o7iday,  the  twenty-ninth  day  of  September,  A.  D.  1872,  at  elev^ 
o'clock  ^.  M.,  then  and  there  to  show  cause  why  an  order  of 
distribution  should  not  be  made  of  the  residue  of  said  estate 
among  the  heirs  of  the  said  deceased,  according  to  law; 

1705.  It  is  further  ordered,  that  a  copy  of  this  order  be  published 
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for    four  successive    weeks,  before    the  seventeenth 


day  of  September,  A.  D.  1872,  in  the ,  a  newspaper  isss 

printed  and  published  in  the  said  city  and  county. 

M.  E.  Myrick,  Probate  Judge. 
Dated  Augufsi  11th,  1872. 

Note.— Under  section  1689  the  publication  muBt  be  completed  ten  days  before  the  day 
set  for  hearing. 


No.  207. 
Receipt  on  Distribution.   [*  1697.] 

[Title  of  Estate  and  Conrt.] 

I,  Maiy  Jones,  acknowledge  that  William  Norris,  the  admin- 
istrator of  the  estate  left  unadministered  of  James  Blair,  de- 
ceased, in  accordance  with  the  order  of  distribution  in  this  1097. 
estate,  of  March  14th,  1874,  has  paid  over  to  me  the  sum  of 
three  hundred  and  forty-one  dollars  and  twenty-nine  cents,  and 
has  delivered  to  me  the  possession  of  the  one-half  of  the  real 
estate  as  in  and  by  said  decree  and  order  of  distribution  is 
directed.  Mary  Jones. 

Dated. 


No.  208. 

Acknowledgment  of  Receipt  of  Property  on  Distribu- 
tion.   L$1697.] 

[Title  of  Estate  and  Court.] 

I,  William  Norris,  general  guardian  of  Charlotte  Jones,  Wil-  lagi. 
liam  Jones  and*  Emma  Jones,  minors,  and  heirs  of  the  estate  of 
Thomas  Jones,  deceased,  duly  appointed  as  such  by  the  Probate 
Court  of  the  city  and  county  of  tian  Francisco,  do  acknowledge 
that  in  accordance  with  decree  of  said  Probate  Court,  made  in  1007. 
the  estate  of  Thomas  Jones,  deceased,  on  the  fourteenth  day 
of  March,  A.  D.  1874,  directing  a  final  distribution  of  the 
estate,  William  Norns,  the  administrator,  etc.,  has  paid  over 
and  delivered  to  me  for  said  minors,  the  one-half  of  the  residue 
of  the  estate,  which  I  have  received  for  said  minors,  being,  to 
wit :  the  sum  in  money  of  three  hundred  and  forty-one  dollars 
and  twenty-nine  cents,  and  the  possession  of  an  undivided  one- 
half  of  the  real  estate  as  described  and  mentioned  in  said 
decree.  Wm.  Norbis, 

General  guardian  of  the  minors  above  named. 

Dated  San  Francisco. 


1 
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No.  209. 
[Bancroft's  Pbintkd  Blank,  No.  927.] 

Decree  of  Distribution  of  Estate-   W 1665-6-7-8-9.] 

Mary  Jones,  the  administratrix  of  the  estate  of  Thomas  c/owes,  de- 
ceased, having  on  the  seventeenth  day  of  August,  A.  D.  1872, 
filed  in  this  Court  her  petition,  setting  forth,  among  other  mat- 
ters, that  all  her  accounts  have  been  finally  settled,  and  praying 
for  an  order  of  distribution  of  the  residue  of  said  estate  among 
the  persons  entitled; 

JM6.  And  afterwards,  and  on  the  twenty-ninth  day  of  September, 

A.  D.  1872,  upon  satisfactory  proof  to  said  Court  by  affidavit 

1*^-  of   ,   of    due  publication  of  the  order  to  show  cause, 

17W.  why  distribution  should  not  be  made  for  four  successive  weeks 

was.  before  the  seventeenth  day  of  September,  A.  D.  1872,  as  directed 

by  this  Court,  and  as  required  by  law,  the  said  administrairuc 
appearing  by  her  counsel,  and  Henry  J,  Wells,  Esq.,  (he  attorney 
heretofore  appointed  for  the  minor  heirs  of  said  deceased  (naming 

^718.  them),  being  present  in  open  Court,  and  assenting  to  this  order  as 

such  attorney,  this  Court  proceeded  to  the  hearing  of  said  peti- 
tion, and  it  duly  appearing  to  the  satisfaction  of  this  Court  that 
such  publication  was  completed  at  least  ten  days  before  the  day 

^^^'  set  for  hearing  said  matter,  and  that  the  residue  of  said  estate, 

hereinafter  described,  is  now  ready  for  distribution; 

That  the  whole  of  said  estate  is  common  property,  U  having 
been  acquired  by  said  deceased  after  his  mdi^riage  to  said  Mary 
Jones; 

That  the  said  Thomas  Jones  died  intestate,  in  the  City  and 
County  of  San  Francisco,  on  the  seventeenth  day  of  May,  A.  P. 

1402.(0.0.)  1871,  leaving  him  surviving  said  Mary  Jones,  his  widow,  and 
James  Jones,  Williajn  Jones,  a  minor,  Charlotte  Jones,  a  minor, 
and  Emma  Jones,  a  minor,  (he  children  of  said  deceased,  and  his 
only  descendants; 

That  since  the  rendition  of  her  said  final  account,  the  sum  of 
fifty  dollars  has  come  into  the  hands  of  said  administratrix,  and 
the  sum  of  twenty  yQ^  dollars  has  been  expended  by  said  admin- 

1666.  istratrix  as  necessary  expenses  of  administration,  the  vouchers 

whereof,  together  with  a  statement  of  such  receipts  and  dis- 

1097.  bursements,  are  now  presented  and  filed,  and  the  payments  are 

approved  by  this  Court;  and  that  the  estimated  expenses  of 
closing  said  estate,  will  amount  to  the  sum  of  twenty-fi^ 
dollars; 


164.    (0.  c.) 
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.  That  the  said  Mary  Jones,  the  surviving  wife  of  said  deceased,  iw.   (O.o.) 
is  entitled  to  (he  one  half  of  the  residue  of  said  estate,  and  the  1402.  (o.  0.) 
said  descendants  of  said  deceased  are  entitled  to  the  other  half  of 
said  residue  of  said  estate;  ,  1386.  (o.  c.) 

Now,  on  this,  the  said  twenty-sixth  day  of  September,  A.  D. 
1872,  on  motion  of  Z>.  P.  Belknap,  Esq.,  counsel  for  said  admin- 
istratrix, the  said  attorney  for  the  minor  heirs  of  said  deceased  con-  1718. 
senting,  and  no  exceptions  or  objections  being  filed  or  made  by 
any  person,  interested  in  the  said  estate  or  otherwise : 

It  is  hereby  ordered,  adjudged  and  decreed,  that  all  the  acts 
and  proceedings  of  said  administratrix,  as  appearing  up9n  the 
records  thereof,  be,  and  the  same  are,  hereby  approved  and 
confirmed,^and  that  after  deducting  said  estimated  expenses  of 
closing  the  administration,  the  residue  of  said  estate  of  Thomas  laee. 
Jones,  deceased,  hereinafter  particularly  described,  and  now 
remaining  in  the  hands  of  said  administratrix,  and  any  other  1698. 
property    not    now   known    or    discovered,    which    may    be- 
long to  the  said  estate,  or    in  which   the    said  estate  may 
have  any  interest,  be,   and   the  same   is  hereby  distributed 
as  follows,   to   wit:  the   one  half  of  said  residue  to    the   said 
Mary  Jones,  the  surviving  wife  of  said  deceased,  and  the  other  i4oa.  (0. 0. 
half  of  said  residue  to  said  Jamjes  Jones,  William  Jones,  Char-  1886.  (O.  o 
lotte  Jones  and  Emma  Jones,   the  descendants  0/  said  deceased; 
thai  is  to  say,  thai  the  sum  of  six  hundred  and  sixty -two  dollars  and 
fifty  cents,  be  paid  to  said  Mary  Jones,  and  the  sum  of  one  hundred 
and  sixty-five  dollars  and  sixty-two  and  a  half  cents  be  paid  to  said 
James  Jones,  and  the  like  sum  to  the  legally  appointed  guardian  of 
each  of  the  said  minors,  William  Jones,  Charlotte  Jones,  and  Emma 
Jones;  and  the  one  equal  undivided  half  part  of  the  real  estate,  is 
hereby  distributed  to  said  Mary  Jones,  and  the  other  equal  wndivided 
half  part  of  the  real  estate  to  the  said  descendants  of  said  deceased; 
to  the  said  James  Jones,  one  undivided  one  eighth;  to  the  said  WiU  i6e6. 
liam  Jones,  one  undivided  one  eighth;  to  the  said  Charlotte  Jones, 
one  undivided  one  eighth;  and  to  the  said  Emma  Jones,  one  un- 
divided one  eighth  of  the  whole  of  the  real  estate  hereinafter  men- 
tioned and  described. 

And  it  is  further  ordered,  that  the  said  administratrix,  upon 
payment  and  delivery  of  the  said  residue,  as  hereinbefore  1097. 
ordered,  and  upon  filing  due  and  satisfactory  vouchers  and  receipts 
therefor  in  this  Court,  be  fully  and  finally  discharged  from  her 
trust  as  such  adminlslrairix,  and  that  her  sureties  shall  there- 
upon and  henceforth  be  discharged  from  all  liability  for  her 

future  acts. 
13 
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The  following  is  a  particular  description  of  the  said  residue 
16M.  of  said  estate  referred  to  in  this  decree,  and  of  which  distribii- 

tion  is  ordered,  adjudged  and  decreed,  as  aforesaid,  to  wit: 
Personal  property: 

Cash $1,325  00 

Beal  Property:  [Here  insert  description, \ 

Done  in  open  Court,  this  twenty-ninth  day  of  September,  1872. 

M.  JET.  Myrick,  Probate  Judge. 


1719. 


No.  210 
[Bancroft's  Printed  Blank,  No.  928.] 

Final  Discharge.    [$1697.] 

[Title  of  Estate  and  Court.] 

Mary  Jones,  (he  administratrix  of  the  estate  of  ThomoA  Joiies, 
deceased,  having  this  day  duly  presented  to  this  Court  satisfac- 
ie97.  tory  vouchers,  showing  that  she  ha8  paid  all  sums  of  money  due 

from  /ler,  and  has  delivered  up,  under  the  order  of  this  Court, 
all  moneys  and  property  of  said  estate  remaining  in  her  hands, 
to  the  parties  entitled,  in  accordance  with  the  directions  of  the 
decree  of  distribution  made  by  this  Court,  on  the  twenty-niiith 
day  of  September,  A.  D.  1872; 

Now,  on  motion  of  counsel  for  said  administratrix. 

It  is  ordered,  adjudged  and  decreed,  that  said  Mary  Jo7ie9, 
administratrix  as  aforesaid,  having  brought  the  administration 
of  said  estate  to  a  close,  her  letters  of  administration  are  hereby 
vacated:  and  the  said  administratrix  and  her  sureties  are  herebv 
released  from  any  liability  to  be  hereafter  incurred. 

M.  H.  Myrick,  Probate  Judge. 

Dated  December  2d,  1872. 

NoTB.— If  oUier  property  be  dlscorered,  letters  Bhoald  be  itgain  iuned.    [|  1698.] 


No.  211. 

Decree  of  Distribution,  with  Order  of  Contribution  by 
Devisees  and  Legatees.   [M1564,  1665.] 

[TiUe  of  Estate  and  Court.] 

For  preliminaries,  see  decree  of  distribution,  down  to  the 

words  **  the  said  administratrix,  appearing  by  her  counsel,"  etc.; 

And  it  duly  appearing  to  the  satisfaction  of  the  Court,  that 

certain  portions  of  said  estate,  given  by  will  of  said  deceased, 

1564.  -^as  necessarily  sold  for  the  payment  of  the  debts  [or  expenses, 
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as  tbe  case  may  be],  and  all  the  devisees  and  parties  interested 
in  said  estate,  being  duly  represented  in  Court  by  their  respec- 
tive counsel,  and  in  open  Court  assenting  to  this  order;  ^^i, 

'  And  it  further  appearing  to  this  Court,  that  said  E.  F.  does 
not  reside  in  this  State,  and  has  no  agent  therein,  and  that  it  is  1002. 
necessary  that  some  person  should  be  authorized  to  take  pos- 
session and  charge  of  the  same  for  the  benefit  of  said  E.  F^; 

Now,  therefore,  it  is  hereby  ordered,  adjudged  and  decreed, 
that  distribution  of  said  estate,  consisting  of  [here  insert  de- 
scription] be  now  made  as  follows: 

1.  That  said  sum  of  $3,000  be  distributed  equally  between 
said  C.  D.,  E.  F.  and  G.  H.,  and  that  said  executor  pay  to  each 
the  sum  of  $1,000;  iMs. 

2.  That  said  E.  F.  and  G.  H.,  being  actually  interested  in 
the  only  remaining  estate  undisposed  of,  which  is  the  value  of 
$50,000,  and  the  property  devised  and  bequeathed  to  said  C. 
D. ,  having  been  necessarily  sold  for  the  payment  of  the  debts 
and  expenses  of  the  estate,  making  contribution  according  to 
their  respective  interests,  to  the  said  C.  D.,  which  is  one  half  ism. 
from  each;  that  the  sum  to  be  contributed  to  said  C.  D.  is  the 
sum  of  $8,333. 33J,  which  the  said  E.  F.  and  G.  H.  are  hereby 
decreed  to  pay  to  the  said  C.  D.,  one  half  each; 

3.  That  upon  the  payment  of  said  sum  by  said  E.  iF.  and  G. 
H.  to  said  C.  D.,  or  in  any  other  manner  accounting  to  his 
satisfaction  for  the  same,  the  said  remaining  portion  of  this 
estate,  to  wit:  said  rancho'and  the  cattle  thereon,  be  distributed 
to,  and  be  decreed  to  be,  the  property  and  estate  of  s^id  E.  F. 
and  G.  H.; 

And  it  is  further  ordered,  that  the  said  G.  H.  be  appointed  an 
agent  to  take  possession  and  charge  of  said  estate  and  property  i09i. 
of  said  E.  F.,  upon  his  giving  a  bond  to  the  Judge  of  Probate 
Court  of  this  county,  in  the  sum  of  $5,000,  to  be  approved  by 
said  Judge,  conditioned  faithfully  to  manage  and  account  for  ^^'^' 
such  estate; 

And  it  is  further  ordered,  that  upon  filing  in  this  Court  the  i<»7. 
proofs  of  performance  by  said  executor  and  by  said  devisees, 
E.  F.  and  G.  H.,  as  hereinbefore  ordered,  this  decree  shall  take 
full  effect,  .and  be  declared  to  be  completed  and  final,  and  said 
executor  shall  be  held  to  be  discharged  from  further  liability. 

Let  a  copy  of  this  order  be  recorded  in  Tehama  county.  1719. 

M.  N. ,  Pr6bate  Judge. 
Dated,  etc. 
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No.  212. 
Petition  for  a  Decree  of  Partition  and  Distribution. 

m  1675  to  1683.] 
[Title  of  Estate  and  Court.] 
To  the  Honorable  the  Probate  Court  of  the  city  and  county  of 
San  Francisco : 

Your  petitioners,  John  Morgan,   l^Iaiy  Morgan^    Elizabeth 

Morgan  and  Margaret  Percival  (formerly  Margaret   Ikloz^an), 

1386.  (C.  c.)  respectfully  represent,  that  they  are  the  brother  and  sisters  of 

David  Morgan,  deceased,  and  that  they  are,  so  far  as  Jinown  to 

them,  his  only  heirs  at  law; 

That  the  said  David  Morgan  died  in  the  city  and  county  of 
]»i»  S*^  Francisco,  on  the  twenty-ninth  day  of  October,   1867,  of 

which  said  county  he  was  then  and  for  a  long  time  had  been  a 
resident,  leaving  estate  therein  to  the  value  of  about  $15,000; 

Your  petitioners  further  show,  that  there  is  a  large  amount 
of  estate,  real  and  personal,  remaining  in  the  hands  of  said 
administrator,  the  property  of  the  estate  of  David  Morgan,  de- 
166S.  ceased,  subject  to  distribution;  that  the  final  settlement  of  the 

accounts  of  said  administrator  made,  as  aforesaid,  on  the 
twenty-ninth  day  of  September,  1869,  showed  a  balance  of 
moneys  remaining  in  his  hands  after  the  payment  of  debts  and 
expenses  of  administration  to  that  date,  of  one  hundred  and 
sixty-seven  dollars  and  thirty-three  cents;  and  since  that  period 
he  has  been  in  the  receipt  of  rents. and  profits,  amounting  to 
the  sum  of  seventy  dollars  per  month,  or  thereabouts; 

That  the  other  property  of  the  estate  of  David  Morgan,  de- 
ceased, consists  principally  of  an  undivided  one  half  interest 
1679.  in  and  to  a  certain  lot  of  land  and  the  buildings  thereon,  lying 

upon  the  northwest  corner  of  Dupont  and  Clay  streets,  in  the 
city  and  county  of  San  Francisco,  being  one  hundred  and 
thirty-seven  and  one  half  feet  front  on  Dupont  street  by  sixty- 
eight  and  three  quarters  feet  on  Broadway; 

That  said  lot  of  land  is  in  common  and  undivided  with  the 
real  estate  of  the  estate  of  Isaac  Levick,  deceased,  each  of  said 
estates  having  a  half  interest  therein; 

That  the  estate  of  the  said  David  Morgan  at  his  death  de- 
scended in  the  manner  designated  by,  and  by  virtue  of,  the  law 
i:Hr..  (0.  c.)  of  descents  applicable  in  cases  of  intestacy;  that  the  said  David 
Morgan  died  without  leaving  issue  or  the  descendants  of  any 
issue,  nor  father  nor  mother  him  surviving,  and  that  your  peti- 
tioners are  the  nearest  relations  of  said  Morgan,  and  the  only 
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persons  of  the  same  class  or  degree  of  kin  with  themselves, 
who  were  living  at  the  time  of  his  death; 

Tour  petitioners  further  show,  that  upon  the  death  of  said 
David  Morgan  they  inherited  his  estate  as  his  lawful  heirs,  share  1676. 
and  share  alike,  and  that  they  are  now  entitled  to  a  distribution 
thereof,  and  for  the  purposes  of  such  distribution  that  a  parti-  1679. 
tion  and  division  of  the  real  estate  should  be  made  as  provided 
by  law; 

That  partition  of  said  land  should  first  be  made  between  the 
estate  of  David  Morgan,  deceased,  and  the  estate  of  Isaac  Le- 
vick,  deceased,  and  of  that  portion  to  be  assigned  thereby  to 
the  estate  of  David  Morgan,  a  partition  should  be  made  between 
your  petitioners  in  equal  shares;  or  if  the  said  land  or  any  part 
thereof  cannot  be  otherwise  fairly  divided,  that  the  same  should 
be  sold,  and  the  proceeds  distributed  according  to  the  respective 
rights  of  all  parties  entitled; 

Wherefore  your  petitioners  pray  this  Honorable  Court  that 
a  decree  of  partition  and  distribution  may  be  ordered;  that  the  ^*'** 
real  estate  held  in  common  and  undivided  between  the  estate  of 
David  Morgan,  deceased,  and  the  estate  of  Isaac  Levick,  de- 
ceased, may  be  divided,  and  that  the  separate  estate  of  David  i676. 
Morgan  may  be  divided,  allotted  and  distributed  to  and  among 
these  heirs,  your  petitioners,  according  to  their  several  and 
respective  rights  and  interests  upon  the  appointment  of  com- 
missioners, and  the  proper  proceedings  to  be  had  according  to 
the  statute  in  such  cases  made  and  provided;  or  if  the  said  land  1675. 
or  any  part  thereof  cannot  otherwise  be  fairly  divided,  that  the 
same  may  be  sold  and   the  proceeds  distributed  among  the 
parties  interested  according  to  the  respective  rights  of  each  and  lea-j. 
all  the  several  estates  and  persons  entitled;  and  that  your  peti- 
tioners and  each  of  them  respectively  may  receive  the  portions  1079. 
of  said  estate  of  David  Morgan  coming  to  them,  and  that  they 
and  each  of  them  may  have  all  the  benefit  and  relief  to  which 
they  may  be  entitled; 

To  which  end  your  petitioners  pray  that  an  order  may  be  ^^^ 
made  directing  that  all  persons  interested  in  this  estate  appear 
before  this  Court,  or  the  Probate  Judge  thereof,  at  a  time  and  i63d. 
place  to  be  specified,  not  less  than  four  nor  more  than  ten 
weeks  from  the  time  of  making  said  order,  to  show  cause  why 
an  order  should  not  be  granted,  directing  that  partition  be  made  1639. 
between  said  estates,  and  that  distribution  be  made  of  the  estate 
of  David  Morgan,  deceased,  and  that  j^artition  be  made  of  the 
real  estate  thereof  among  these  petitioners,  or  if  the  same  can- 
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not  otherwise  be  fairly  divided,  that  the  same  be  sold  and  ^e 
proceeds  be  distributed  among  those  entitled,  or  that  such  other 
or  further  or  different  order  may  b^  made  as  will  be  just  aod 
proper  in  the  premises* 

And  your  petitioners  will  ever  pray,  etc. 

Dated,  etc.  Signed,  etc. 

[Verification,  §  446.] 


No.  213. 
Petition  for  Partition.    [$1676.] 

[Title  of  Estate  and  Court.] 
To  the  Honorable  the  Probate  Court  of  the  city  and  county  of 
San  Francisco: 
1076.  The  petition  of  Frederick    Adolphus    Koen    and   Mai^garet 

Louisa- Hoen,  respectfully  showeth:  that  by  the  decree  of  dis- 

1665.  tribution  of  this  Honorable  Court,  made  herein  on  the  twenty- 
seyenth  day  of  February,  A,  D.  1873,  the  estate,  real  and 
personal,  of  the  said  Francis  Hoen,  deceased,  was  assigned  to 

1A7K 

your  petitioners,  sole  heirs-at-law  of  said  deceased,  the  propor- 
tions or  parts  of  each  being  named  therein  respectively,  aocord- 

i67».  ^g  ^Q  their  several  rights  of  inheritance;  but  that  said  estate 

so  assigned  is  in  common  and  undivided,  and  the  respective 

1886.  (c.  c.)  ghareg  of  gaij  petitioners  are  not  separated  and  distinguished; 
Wherefore,  your  petitioners  pray,  that  partition  of  said  prop- 

1677.  erty  so  assigned,  as  aforesaid,    may  be  made,  and  that   the 

1666.  respective  shares  of  your  petitioners,  and  each  of  them,  may  be 
partitioned  and  separated  and  set  off  to  them  respectiyely,  in 
the  proportions  named  in  said  decree.,  as  the  heirs-at-law  of  said 
deceased,  reference  to  which  decree,  the  same  being  on  file  in 
this  Court,  is  made  as  a  part  of  this  petition;  and  that  a  day 
may  be  appointed  for  hearing  this  application,  and  that  notice 
thereof  may  be  given  to  all  persons  interested  in  said  estate, 

1676.  residing  in  the  State  of  California,  or  their  guardians,  and  to 

agents,  attorneys  or  guardians,  if  there  be  any  in  this  State,  oi 
such  interested  persons  as  reside  out  of  the  State,  and  that  this 
Court  will  direct  whether  such  notice  shall  be  given  personally 
or  by  publication,  and  that  some  discreet  person  may  be 
appointed  to  act  as  agent  in  this  matter  for  such  of  said  inter- 
1619.  ested  parties  as  reside  out  of  this  State,  who  have  no  agents, 

attorneys  or  guardians  in  this  Stete. 
1718.  ^d  your  petitioners  will  ever  pray,  etc. 

SAUin)£BS  &  Campbell,  Attorneys  for 
Frederick  Adolphus  Hoen  and  Margaret  Louisa  Hoen. 
Dated  San  Francisco,  April  23d,  1873. 
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We  hereby  authorize  and  consent  to  the  foregoing  petition 
for  partition  and  division  of  our  interests  in  the  said  estate. 

Fbedebigk  Adolphus  Hoen, 
Margaret  Louisa  Hoen. 
By  H.  Hentsch,  their  Attorney  in  fact. 
Dated  San  Francisco,  April  25th,  1873. 


No.  214. 
Order  appointing  Day  of  Hearing,  and  directing  Notice 

to  be  given.    [$  1676.  ] 

[Title  of  Estate  and  Conrt.] 

On  reading  and  filing  the  petition  of  Frederick  Adolphus 
Hoen  and  Margaret  Louisa  Hoen,  praying  for  a  partition  of  the  i676. 
estate,  real  and  personal,  of  said  deceased,  heretofore  assigned 
to  said  petitioners,  among  the  respective  parties  entitled  thereto; 

It  is  ordered  that  the  hearing  of  said  application  be  appointed 
for  Monday,  the  seventh  (7th)  day  of  May,  A.  D.  1873,  at 
eleven  o'clock  A.  M.  of  that  day,  at  the  Court  room  of  this 
Court,  at  the  City  Hall,  in  the  city  and  county  of  San  Francisco, 
and  that  notice  thereof  be  given  personally  to  each  of  said  par- 
ties named  in  said  decree,  as  heirs  of  said  deceased,  or  to  their 
guardians  who  may  reside  in  this  State,  if  they  can  be  found, 
and  to  the  agents,  attorneys  or  guardians,  if  any  there  be  in 
this  State,  of  such  as  reside  out  of  the  State,  by  serving  them  nog. 
with  a  copy  of  this  order,  at  least  ten  days  before  the  said  day 
of  hearing,  and  that  notice  be  given  to  all  such  interested  as  ^^^^' 
cannot  be  personally  served  by  publishing  a  copy  of  this  order 
daily,  until  said  day  appointed  for  the  hearing  of  said  applica- 
tion, in  the  "  Daily  Examiner,"  a  newspaper  published  in  the 
city  and  county  of  San  Francisco.  [Signed] 

S.  S.,  Probate  Judge. 

Dated  San  Francisco,  April  25th,  1873. 

I  hereby  acknowledge  due  and  legal  service  of  a  copy  of  the 
foregoing  order  at  the  city  of  San  Francisco,  this  twenty-fifth 
day  of  April,  A.  D.  1873. 

H.  J.  Wells,  Agent  and  Attorney 
ioi  [name persons]  interested -parties  residing  out  of  the  State. 

H.  Hentsch,  Attorney  in  fact 
for  F.  Adolphus  Hoen  and  Margaret  Louisa  Hoen. 
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No.  215. 
Appointment  of  Q-nardian    and  Attorney   for    Minoi^ 

absent  Persons,  etc    [M  1718. 1691.] 

[Title  of  Estate  and  Court.] 
Application  having  been  made  herein  by  Frederick  Adolphas 
Hoen  and  Margaret  Louisa  Hoen,  for  a  partition  of  the  respee- 
1601.  tive  shares  of  the  estate  of  said  deceased  to  the  heirs-at-law; 

and  the  hearing  of  said  application  having  been  appointed  for 
the  seventh  day  of  May,  1873,  and  notice  of  such  hearing  being 
ordered  to  be  given  to  all  parties  interested; 

It  is  hereby  ordered,  that  Henry  J.  Wells,  Esq.,  be,   and  he 
1718.  is  hereby,  appointed  guardian  for  [name  persmis  for  whom  ap- 

pointed] interested  in  the  estate  to  be  divided,  and  he  is  also 
appointed  to  act  as  agent  and  attorney  for  such  of  said  inter- 
ested parties  as  may  reside  out  of  this  State,  in  the  matter  of 
such  partition.  M.  C,  Probate  Judge. 

San  Francisco,  April  25th,  A.  D.  1873. 


1678. 


1691. 


No.  216. 
Proof  of  Service  of  Notice.    t*i668.] 

[Title  of  Estate  and  Court.  1 


State  of  California,  )    ^ 


City  and  County  of  San  FranciscOj 
Alexanider  Campbell  being  first  duly  sworn,  doth  depose  and 

2002.  ^J>  ^^^  ^^  ^^  o^^  o^  ^^^  ^^^  ^^  Saunders  &  Campbell,  the 

attorneys  for  Frederick  Adolphus  Hoen  and  Margaret  Louisa 
Hoen,  the  heirs  of  said  deceased;  that  said  heirs  reside  out  of 
this  State,  and  have  no  general  or  testamentary  guardian  within 
the  State,  and  none  have  been  found  upon  whom  to  serve  a  copy 
of  the  order  of  this  Court  in  the  above  matter  made  therein  on 
the  twenty-fifth  day  of  April,  A.  D.  1873,  except  Henry  J. 
Wells,  who  was  heretofore  appointed  guardian  of  all  minors, 

1718.  and  non-residents,  and  insane  persons  interested  in  said  estate 

[naming  persons]  for  certain  special  purposes  in  the  progress  of 
the  proceedings  in  this  estate;  but  that  due  notice  of  said  order 
has  been  given  by  publication  thereof  as  required  in  and  by 
said  order,  and  by  personal  service  thereof  upon  the  said  Henry 
J.  Wells,  Esq.,  the  agent  and  attorney  appointed  by  this  Court 
to  represent  interested  parties  residing  out  of  the  State,  and 
Henry  Hentsch,  Esq.,  the  attorney  in  fact  of  said  heir. 

A.  Campbell. 
Subscribed  and  sworn  to  before  me,  this  seventh  day  of  May, 
A.  D.  1873.  Wm.  R.,  Deputy  County  Clerk. 
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No.  217. 
Order  of  Partition  and  Appointment  of  Commissioners. 

I  $$1675,  1677.] 
[Title  of  Estate  and  Court.] 

The  application  of  Frederick  Adolphus  Hoen  and  Margaret 
Louisa  Hoen  for  a  partition  of  the  property  of  this  estate  ^^^^ 
assigned  to  the  heirs  of  said  deceased,  this  day  coming  on  to  be 
heard  in  accordance  with  the  decree  of  this  Court,  duly  made 
and  entered  on  the  twenty-fifth  day  of  April,  1873,  assigning 
and  distributing  the  residue  of  the  estate  of  Francis  Hoen,  de- 
ceased, to  said  petitioners  in  equal  parts,  share  and  share  alike;  lere. 
and  due  notice  of  this  application  having  been  given  as  directed 
by  said  order  and  proof  thereof,  to  the  satisfaction  of  this  Court, 
being  made  and  filed,  and  all  the  heirs  of  said  deceased,  as 
named  in  the  decree  of  the  twenty-seventh  day  of  February, 
A.  D.  1873,  assigning  said  property,  appearing  eitherin  person  or 
by  attorney,  agent  or  guardian,  or  by  assignee,  and  assenting 
thereto,  and  the  matter  being  duly  considered  by  the  Court; 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  applica- 
tion of  said  heirs  be  granted,  and  that  such  partition  be  made, 
and  D.  P.  Belknap,  Freeland  Holmes  and  Elijah  Bigelow,  are 
hereby  appointed  commissioners  for  that  purpose,  and  whose 
duty  it  shall  be  to  make  division  of  the  real  estate  of  the  estate 
of  Francis  Hoen,  deceased,  in  the  city  and  county  of  San  Fran- 
cisco, in  accordance  with  the  former  decree  of  this  Court,  assign- 
ing and  distributing  said  estate  to  the  said  petitioners,  the  heirs 
of  Francis  Hoen«  deceased^  as  aforesaid. 

M.  C,  Probate  Judge. 

San  Francisco.  May  7th,  1873. 


No.  218. 

"Warrant  to  Commissioners.   [}1675.] 

A  certified  copy  of  the  order  appointing  commissioners,  and  1933. 

of  the  decree  assigning  and  distributing  the  estate,  is  issued  to 

them  as  their  warrant,  upon  which  their  oath  is  endorsed  as 

follows : 

State  of  California,  ) 

City  and  County  of  San  Francisco, ) 

We,  Freeland  Holmes,  D.  P.  Belknap  and  Elijah  Bigelow,  and 
each  of  us,  do  solemnly  swear  that  we  will  faithfully  and  im-  **''•• 


1711. 
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partially  discharge  the  duties  of  commissioners  to  m.ake  partition 

of  the  estate  of  Francis  Hoen,  deceased,  according*  to  the  best 

of  our  ability. 

Fbeeland  'ELozxbs, 

D.  P.  Belkkap, 

£.  BiasLOw. 

Sworn  before  me,  this  tenth  day  of  May,  1673. 

C.  M.  Boyd, 

Deputy  County  Clerk. 


No.  219. 
Notice  to  Appear  before  Commissioners  in  Paxtitlon. 

[Title  of  Estate  and  Court.] 

To  H.  J.  Wells,  Esq.,  agent,  etc.,  for  the  minor  and   absent 
heirs  of  said  estate: 
Sib — ^You  will  please  take  notice  that  the  undersigned  com- 
missioners, duly  appointed  by  the  Court  to  make  a  partition  of 
the  estate  of  Francis  Hoen,  deceased,  will  meet  at  the  ofSce  of 
1006.  J)  p   Belknap,  Esq.,  one  of  said  commissioners,  on  the  north- 

west corner  of  Montgomery  and  Merchant  streets,  in  the  city  of 
San  Francisco,  on  Saturday,  the  nineteenth  day  of  May,  1873, 
to  make  such  partition  of  said  estate. 

D.  P.  Belknap, 
F.  Holmes, 

E.  BiGELOW, 

Commissioners,  etc. 
San  Francisco,  May  14th,  1873. 

I  accept  due  and  sufficient  service  of  the  within  notice,  this 

fourteenth  day  of  May,  1873. 
"91.  H.  J.  Wells. 

1718.  Agent,  etc.,  for  absent  and  minor  heirs  [naining  tJiem,] 


1976. 


No.  220. 
Report  of  Commissioners  in  Partition.    [J  1684.] 

[Title  of  Estate  and  Coort.] 

To  the  Honorable  the  Probate  Court  of  the  city  and  county  of 

San  Francisco : 

The  undersigned,  duly  appointed  by  the  order  of  this  Honor- 
able Court,  commissioners  to  make  partition  of  the  estate  of 
Francis  Hoen,  deceased,  respectfully  report: 
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That  they  Iiaye  performed  services  as  such  commissioners, 
under  the  warrant  issued  to  them  by  this  Court,  as  follows: 

Before  proceeding  to  make  distribution,  they  viewed  and  ex- 
amined all  the  real  estate  belonging  to  the  said  estate  of  Francis 
Hoen,  deceased,  which  said  real  estate  is  described  as  follows: 

[Here  insert  description,] 

Having  a  large  brick  building  erected  thereon,  two  stories  in 
height,  fronting  thirty  feet  on  Union  street,  by  fifty-six  feet 
nine  inches  in  depth,  the  remaining  eight  feet  nine  inches  of  1^33 
said  lot  being  used  as  an  alley  way; 

That  due  notice  in  writing  was  given  by  your  commissioners, 
to  the  parties  in  interest,  by  their  duly  appointed  agent,  Henry 
J.  Wells,  Esq.,  a  copy  of  which  notice,  together  with  admission  i7ia 
of  service  thereof,  is  hereunto  annexed  and  filed  herewith, 
notifying  said  parties,  that  the  commissioners  would  proceed, 
at  the  time  and  place  therein  named,  to  make  partition  and 
distribution  of  said  estate; 

That  at  the  time  and  place  in  said  notice  named,  your  com- 
missioners met  and  were  attended  by  the  said  parties  interested, 
to  wit:  the  heirs  of  said  deceased,  as  named  in  the  decree  of 
this  Court,  dated  February  27th,  1873,  as  follows:  Frederick 
Adolphus  Hoen  and  Margaret  Louisa  Hoen,  by  Henry  J.  Wells, 
their  duly  appointed  agent  and  attorney;  and,  also,  by  Henry  ^^^^ 
Hentsch,  the  administrator  of  the  estate  of  Francis  Hoen,  ^^^ 
deceased,  by  Saunders  &  Campbell,  his  attorneys; 

That  by  the  terms  of  said  decree,  it  appears  that  there  are  but 
two  heirs  of  said  deceased,  both  of  whom  stand  in  the  first  isse.  (o.  c.) 
degree,  and  are,  therefore,  entitled  to  one  half  each  of  said 
estate;  1307.  ^q  c.) 

That  at  said  meeting  of  the  commissioners,  the  above  matters 
were  duly  considered,  and  the  parties  interested  being  repre- 
sented, as  aforesaid,  and  being  duly  heard;  and  it  appearing  that 
said  lot  of  land  has  a  frontage  of  only  thirty-eight  feet  nine  inches, 
and  that  thirty  feet  of  this  frontage,  by  the  whole  depth  of  said 
lot,  is  occupied  by  a  substantial,  well  built  brick  structure  of  two  leso. 
stories  in  height,  leaving  a  passage  way  of  eight  feet  nine  inches 
along  the  east  side;  and  it  appearing  on  the  judgment  of  your 
commissioners,  and  of  the  parties  present,  said  property  cannot 
otherwise  be  fairly  divided,  the  same  being  incapable  of  actual 
partition,  it  was  considered  necessary  that  the  premises  should 
be  sold,  and  the  proceeds  distributed; 

Wherefore,  your  commissioners  respectfully  recommend  that 
Baid  property  be  sold  by  the  o):der  of  this  Court,  and  that  the  i683. 


1682. 
1682. 
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sum  of  the  proceeds  of  said  sale,  and  the  rents  of  the  properfy 
up  to  the  time  of  sale  and  conyeyance,  after  the  payment  of  ^e 
necessary  costs  and  charges,  be  equally  diyided  between  the 
said  heirs,  Frederick  Adolphus  Hoen  and  Margaret  Louisa 
Hoen,  share  and  share  alike.  All  of  which  is  respectfully  sub- 
mitted. 

F.  H0LU£S, 
E.  BlOELOW, 

D.  P.  Belknap, 

Commissioners. 
San  Francisco,  May  19th,  1873. 


No.  221. 
Order  Confirming  Report  of  Commissioners.    [$  1684.] 

[Title  of  Estate  and  Court.] 

On  reading  and  filing  the  report  of  Freeland  Holmes,  Elijah 
Bigelow  and  D.  P.  Belknap,  commissioners  appointed  pursuant 
to  the  former  order  of  this  Court,  made  on  the  seventh  day  of 
May,  A.  D.  1873,  to  make  partition  and  division  of  the  estate 
of  said  deceased  among  the  heirs-at-law,  from  which  report  it 
appears  among  other  things  that  after  having  been  sworn  before 
^^^-  the  clerk  of  said  Court  to  faithfully  discharge  the  duties  of  si;ich 

commissioners  to  make  partition  of  the  said  estate,  they  did 
*  cause  an  examination  and  survey  to  be  made  of  the  lands  and 

premises  described  in  the  order  first  above  mentioned,  and  did 
find  thereupon  that  the  said  lands  and  premises  were  and  are 
incapable  of  fair  and  actual  partition  and  division  among  the 
said  heirs-at-law,  whereupon  the  said  commissioners  did  recom- 
mend a  sale  of  the  said  premises  and  thereafter  a  division  of  the 
proceeds  of  said  sale  among  the  said  heirs-at-law,  according  to 
their  respective  interests  and  shares;    f  §  1665.] 

Now,  on  motion  of  Alexander  Campbell,  of  counsel  for  the 
petitioners,  the  said  heirs-at-law,  Henry  J.  Wells,  the  agent 
i7ig  and  attorney  heretofore  appointed  for  minors  and  interested 

parties  residing  out  of  the  State  appearing  and  consenting 
thereto,  a^d  no  one  appearing  to  oppose,  it  is  ordered  that  the 
said  report  of  said  commissioners  be,  and  the  same  is  hereby  in 
all  respects  confirmed.  M.  C, 

trobate  Judge. 

Dated  San  Francisco,  June  26th,  1873. 
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No.  222. 
Order  of  Sale  for  Purposes  of  Partition.    [$  1682.] 

[Title  of  Estate  and  Court.] 

Whereas,  heretofore,  to  wit:  on  the  twenty-seventh  day  of 
February,  A.  D.  1873,  a  decree  of  distribution  was  entered  i<»*- 
herein,  ordering  and  decreeing  that  the  residue  of  said  estate 
be  distributed  among  the  heirs-at-law  of  said  estate  in  the  fol- 
lowing proportions,  to  wit:  one  equal  undivided  half  thereof 
unto  Frederick  Adolphus  Hoen,  son  of  the  said  Francis  Hoen,  i^*^^'^) 
deceased,  and  one  equal  undivided  half  unto  Margaret  Louisa 
Hoen,  daughter  of  said  Francis  Hoen,  deceased;  and  whereas,  ^^^    ' 
a  portion  of  the  residue  of  said  estate  consisted  of  a  tract  of 
land  situated  in  said  city  and  county  of  San  Francisco,  par- 
ticularly described  in  the  said  decree,  to  which  reference  is 
hereby  made;  and  thereupon,  upon  petition  of  the  said  heirs,  a  i^s- 
decree  for  the  partition  of  the  said  tract  among  the  heirs  was 
entered  therein  on  the  seventh  day  of  May,  A.  D.  1873,  and  *^•• 
D.  P.  Belknap,  Freeland  Holmes  and  Elijah  Bigelow  were  ap- 
pointed commissioners  to  make   said  partition;  and  the  said 
commissioners  having  filed  their  report,  from  which  it  appears 
among  other  things  that  the  said  lands  and  premises  were  and 
are  incapable  of  fair  and  actual  partition  and  division  among 
the  heirs-at-law;   ^nd  the  said  commissioners  having  recom- 
mended a  sale  thereof,  and  thereafter  a  divisioi^  of  the  proceeds 
of  said  sale  among  the  said  heirs-at-law,  according  to  their  re-  ^^^ 
spective  interests  and  shares;  and  the  said  report  having  this 
day  been  duly  confirmed; 

Now,  on  motion  of  Alexander  Campbell,  Esq.,  of  counsel  for 
said  heirs-at-law,  and  no  one  appearing  to  oppose,  and  it  appear- 
ing to  the  Court  on  due  deliberation  necessary  and  expedient 
that  a  sale  of  the  said  premises  should*  be  made  in  accordance 
with  the  recommendation  of  the  said  commissioners  and  the 
statute  in  such  case  made  and  provided ; 

It  is  by  the  said  Court  ordered,  adjudged  and  decreed,  that 
Henry  Hentsch,  the  administrator  of  said  estate,  do  forthwith 
proceed  to  sell  at  public  auction,  to  the  highest  bidder,  for  cash, 
the  following  described  property  belonging  to  the  said  estate, 
that  is  to  say,  all  that  certain  lot,  piece  of  land,  etc. 

[Here  follows  description,  ] 

And  it  is  further  ordered,  that  the  said  administrator,  before 
proceeding  to  make  the  sales  aforesaid,  give  due  notice  of  the  imt. 
time  and  place  of  holding  said  sales,  by  posting  notices  thereof 


1548. 
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in  three  of  the  most  public  places  in  the  said  citj  and  conntj 
of  San  Francisco,  in  which  the  said  real  estate  is  situated,  and 
by  publishing  a  notice  thereof  in  the ,  a  daily  news- 
paper printed  and  published  in  the  said  city  and  countj  of  San 
Francisco,  for  three  weelss  successively  next  before  sach  sales, 
in  which  notice  the  lands  and  tenements  to  be  sold  shall  be 
described  with  common  certainty,  and  that  said  sale  be  made 
between  the  hours  of  nine  o'clock  in  the  morning  and  the  setting 
of  the  sun  on  the  same  day; 

And  it  is  further  ordered,  that  before  making  such  sale,  the 
said  administrator  shall  give  an  additional  bond  with  two  or 
more  sufficient  securities,  in  the  penal  sum  of  $4,000,  condi- 
tioned that  the  said  administrator  shall  faithfully  execute  the 
duties  of  the  trust  according  to  law; 

And  it  is  further  ordered,  that  after  said  sale  be  made  and 
finally  approved  and  confirmed  by  this  Court,  that  said  admin- 

1682.  istrator  shall  distribute  the  proceeds  thereof  in  equal  shares  to 

the  distributees  aforesaid,  the  said  Frederick  Adolphus  Hoen 

1665.  and  Margaret  Louisa  Hoen,  and  upon  producing  to  the  Court 

proofs  of  such  distribution  properly  and  lawfully  made,  that 
said  administrator  shall  be  entitled  to  his  full  and  final  dis- 
charge from  the  duties  and  obligations  of  his  trust. 

M.  C, 

Probate  Judge. 
Dated  San  Francisco,  June  26th,  1873. 


No.  223. 
Confirmation  of  Sale  for  Partition.   [M 1682, 1684.] 

[Title  of  Estate  and  Conrt.] 
It  satisfactorily  appearing  to  the  Court,  on  the  application  of 
Henry  Hentsch,  administrator  of  the  estate  of  Francis  Hoen, 
deceased,  and  by  the  report  and  account  of  sales  filed  this  day 
1562.  |jy  gg^^  administrator,  that  in  pursuance  of  the  order  of  sale  of 

real  estate  distributed  among  the  heirs-at-law  of  said  deceased, 
heretofore  made  on  the  twenty-fifth  day  of  June,  A.  D.  1873, 
said  administrator,  on  the  twenty-third  day  of  July,  A.  D.  1873, 
at  the  hour  of  twelve  o'clock,  noon,  at  the  auction  room  of  John 
Middleton  &  Son,  in  the  city  and  county  of  San  Francisco,  did 
sell  the  lands  and  premises  described  as  follows,  to  wit: 

Together  with  the  brick  building  thereon  erected,  to  Thomas 
Noonan,  for  the  price  and  sum  of  $3,800. 
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And  it  further  appearing,  and  having  been  proven  to  the  Hatis-  um. 
faction  of  the  Court,  that  due  notice  of  the  time  and  place  of 
holding  such  sale  was  posted  up  in  three  of  the  most  public  i697. 
places  in  tha  city  and  county  of  San  Francisco,  where  said 

premises    are   situate,    and    published  in  the  ,    a 

daily  newspaper  printed  and  published  in  said  city  andiTOs. 
county,  for  more  than  three  weeks  successively  next  before  I6I8. 
said  sale,  describing  said  land  and  premises  with  common  and 
sufi^cient  certainty;  and  that  said  sale  was  made  at  public  auc- 1544. 
tion,  and  in  all  things  in  conformity  with  said  order  of  sale  and 
the  statute  in  such  case  made  and  provided;  and  that  said  pur- 
chaser was  the  highest  bidder  therefor,  and  said  sum  the  high- 
est and  beat  bid  for  the  same;  and  it  furthermore  appearing, 
and  having  been  proven  to  the  satisfaction  of  the  Court,  that 
said  sale  was  legally  made  and  fairly  conducted,  and  that  the 
sum  so  bid,  as  aforesaid,  was  not  disproportionate  to  the  value 
of  the  property  sold;  and  that  1^0  sum  exceeding  the  said  bid  to 
the  amount  of  ten  per  centum,  exclusive  of  the  expenses  of 
a  new  sale  can  be  obtained  on  a  resale  of  said  premises;  and  no 
person  interested  in  the  said  estate  having  filed  or  made  any 
written  objections  to  the  confirmation  of  said  sale;  and  Henry 
J.  Wells,  Esq.,  the  guardian  and  attorney  for  the  minor  heirs 
and  absentees  interested  in  said  estate,  appearing  and  consent- 
ing thereto; 

It  is  therefore  ordered  by  the  Courts  that  the  said  sale  to  the 
said  Thomas  Noonan,  of  the  premises  hereinbefore  described, 
be  and  the  sam^  is  hereby  approved  and  confirmed  in  all  re- 
spects; and  said  administrator  is  hereby  ordered  and  directed  to 
execute  and  deliver  to  the  said  purchaser  a  deed  and  conveyance 
of  the  land  and  premises  by  him  purchased,  as  aforesaid,  con- 
veying to  him  all  the  right,  title,  interest  and  estate  of  the  said 
Francis  Hoen,  deceased,  in  and  to  the  said  premises  at  thq  time 
of  his  death;  and  also  all  the  right,  title,  interest  and  estate  of 
the  said  Francis  Adolphus  Hoen,  heirs-at-law  and  distributees 
of  said  estate,  and  each  of  them  in  and  to  the  same. 

M.  C,  Probate  Judge. 

Dated,  etc. 

[See  sees.  1536  to  1576,  ante,  as  to  the  mode  of  selling  real 
estate.] 
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No:  224. 
Report  of  Commissioners  in  Partition -a  full  Case.  [$  16&4.] 

[Title  of  Estate  and  Coart.] 
The  undersigned,  duly  appointed  bv  this  Honorable  Court, 
commissioners,  to  make  partition  and  distribution  of  the  estate, 
i<75.  real  and  personal,   of  Antonio    Hall,   deceased,    respectfullr 

report: 

That  thej  have  performed  services  as  such  commissioners 
under  the  warrant  issued  to  them  by  this  Court,  as  follows: 

Before  proceeding  to  make  distribution,  they  caused  full  and 
accurate  surveys  to  be  made  of  all  the  real  estate  belonging  to 
the  said  estate  of  Antonio  Hall,  deceased,  as  hereinafter  stated, 
copies  of  which  surveys,  with  the  field  notes,  descriptions,  and 
accompanying  maps  are  annexed  hereto,  and  made  a  part  of 
this  report; 

That  they  also  examined  and  inspected  all  the  personal  estate 
which  is  the  subject  of  distribution,  and  they  return  annexed 
hereto  as  schedule  A,  a  full  and  complete  list  of  all  said  per- 
sonal property; 

That,  thereupon,  due  notice  in  writing  was  given  by  your 

commissioners  to  all  the  parties  in  interest,  or  their  proper  and 

1898.  \         lawful  agents,  attorneys,  guardians  or  representatives,  a  copy 

1718.  J         q£  which  notice,  together  with  the  proofs  of  service  thereof,  is 

also  annexed  hereto  and  filed  herewith,  notifying  said  parties 

that  the  commissioners  would  proceed  at  the  time  and  place 

therein  named,  to  make  partition  and  distribution  of  said  estate; 

That  at  the  said  time  and  place,  your  commissioners  met  and 

were  attended  by  the  said  parties  interested,  to  wit:  the  heirs  of 

said  deceased,  as  named  in  said  decree  of  this  Court  of  January 

25th,  as  follows:   Oliver  Hall,  James  Hall,  Noah  Hall; 

len.  I,  Lawrence  Pool,  assignee  of  Henry  L.  Hall,  Mary  Hall  and 

Charles  Hall,  in  person;  Ellen  L.  Hall  and  Chauncey  B.  Hall, 

minors,  by  Oliver  Hall,  their  duly  appointed  guardian;  Emma 

Hall  Johnson,   by  B.   C.  Johnson,  her  husband;  Thomas  B. 

1675.  Blake  and  Samuel  Blake,  by  Nathaniel  S.  Pettit,  their  attorney 

1673.  in  fact;  Catharine  C.  Bates  and  Andrew  C.  Bates,  by  Charles 
G.  Bryant,  their  guardian;  Maria  Thorp  and  Matilda  H.  Thorp, 

1674.  residing  out  of  this  State,  by  W.   B.  Fleming,  Esq.,  duly  ap- 
pointed by  your  Honorable  Court  as  agents  of  such  parties  as 

1718.  reside  out  of  this  State; 

That  your  commissioners  thereupon,  and  after  a  full  hearing 
of  all  the  parties  interested,  and  after  due  consideration,  and  in 
view  of  their  instructions,  as  expressed  in  said  warrant,  and  the 
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said  decree  of  your  Honorable  Court  of  January  25tb,   1868, 
proceeded  to  make  partition  and  distribution; 

Tbat  by  tbe  terms  of  said  decree,  it  appears  that  there  are, 
in  all,  fifteen  heirs,  the  descendants  of  said  deceased,  of  whom  i3S9.  (c.  o 
nine  stand  in  the  first  degree,  and  six  in  the  second.     That  one 
of  said  heirs,  in  the  first  degree,  Charles  Hall,  has  received  ^3qi.  (o.  o.) 
advancements  from  the  deceased  in  his  lifetime,  of  personal 
estate,  which  have  not  been  included  in  the  administration,  and  ^^^-  (^-  o-) 

I 

amount  to  what  would  have  been  his  distributive  share  of  the 
personal  property  of  said  estate  at  this  time,  and  he  is  there- 
fore excluded  by  said  decree  from  receiving  any  further  portion 
of  said  personal  property  upon  this  distribution;  that,  there-  isae.  (O.  c.) 
fore,  each  of  said  eight  heirs  being  of  equal  degree,  are  entitled 
to  (1-llth)  one-eleventh  of  said  personal  property,  and  the 
remaining  six  heirs  taking  by  right  of  representation,  and  being  ^ 
in  equal  degree,  are  entitled  to  (l-22d)  one  twenty-second  each; 
That  your  commissioners  therefore  divided  and  set  off  in  the 
following  manner, 

THE   PERSONAL   ESTATE. 

To  Oliver  Hall  and  James  Hall,  entitled  to  one-eleventh 
each,  who  agreed  with  themselves  to  take  the  same  in 
common,  a  certain  mill  {describe  it)  with  the  lease 
thereof,  etc. ,  etc. ,  valued  at $10,000 

To  Noah  Hall  and  I.  Lawrence  Pool,  assignee  of  Henry 
L.  Hall,  entitled  to  one-eleventh  each,  the  stock  in 
trade  of  deceased  at,  etc.,  (describe  it)  valued  at 10,000 

To  Mary  Hall,  and  to  Chauncey  B.  Hall,  and  Ellen  L.  1578. 

Hall,  represented  by  Oliver  Hall,  th^ir  guardian,  and 
Emma  Hall  Johnson,  represented  by  E.  C.  Johnson, 
her  husband,  entitled  to  one-eleventh  each,  the  horses, 
i  cattle  and  other  property,  upon  the  rancho,  etc.,  etc., 
[  and  certain  mining  claims  {describe  them)  valued  at. .  20,000 

I      To  Thomas  B.  Blake  and  Samuel  Blake,  represented  by 

their  attorney  in  fact,  N.  S.  P. ,  entitled  to  one  twenty-  nis. 

second  each,  a  certain  schooner  {describe  it)  valued  at . .     5,000 

To  Catherine  C.  Bates  and  Andrew  C.   Bates,  reppe-  1091. 

sented  by  Charles  G.  Bryant,  their  guardian,  entitled 
to  one  twenty-second  each,  two  certain  mortgages 
{describe  them)  of  $2,500  each 5,000 

To  Maria  Thorp,  residing  out  of  this  fttate,  and  repre- 
sented by  W.  B.  Fleming,  agent,  etc.,  entitled  to  one 
twenty-second,  certain  State  bonds  {describe  them) 
valued  at. 2,500 


1768. 
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To  Matilda  H.  Thorp,  residing  out  of  iliis  State,  and 
represented  as  the  foregoing^  entitled  to  one  twenty- 
second,  certain  county  warrants  {describe  them)  valued 

at 2,500 

Making  in  all  the  sum  of  $56,000,  that  being  the  whole  amount 
of  the  personal  estate  of  said  deceased,  except  the  anm  of 
$1,372.25,  in  cash,  which  the  administrators  retain  to  meet  the 
expenses  of  administration,  subject  to  the  order  and  direction 
of  the  Court. 

(bEAL   E6TATB,    OMTFTEXX) 

And  your  commissioners  do  accordingly  so  apportion,  and  set 
off  to  the  said  seyeral  parties  interested; 

Your  commissioners  therefore  submit  the  report  of  their  pro- 
ceedings. 

Eluah  Dewey^ 

R.  H.  SiNTON, 

Henby  Baker, 

Commissioners. 
San  Francisco,  June  7th,  1873.  f 


No.  226. 
[Bancboft's  Printed  Blank,  No.  929.] 
Petition  for  Appointment  of  G-uardian.   [« 1747  and  239,  C.O.J 
In  the  Matter  of  the  Estate  and 

Guardianship  of 
William  Jones,  Charlotte  Jones  and 

Emm/i  Jones,  Minors. 
In  the  Probate  Court  ot  the  cUy  and  county  of  San  Francisco, 
State  of  California: 
1747.  To  the  Hon.  if.  H,  Myrick,  Probate  Judge  of  the  cUy  a^id  countj 

of  San  Francisco,  State  of  Calif omia: 
The  petition  of  Mary  Jones  respectfully  shows — 
That  your  petitioner  is  the  mother  of  William  Janes,  CharloUe 
1751.  Jones,  and  Emma  Jones,  minor  children  of  Thomas  Jones,  late  of 

said  city  and  county,  deceased; 
1747.  That  said  minors  hai^e  no  guardian  legally  appointed  by  will, 

and  are  residents  of  said  city  and  county,  and  h&ve  estate  within 
said  city  and  county,  which  needs  the  care  and  attention  of  some 
fit  and  proper  person; 

That  said  estate  consists  partly  of  cash  and  partly  of  undivided 
interests  in  a  lot  of  land  in  said  city  and  county,  inherited  by  said 
minors  from  their  kUe  father,  and  lately  distributed  to  them  by  fl 
decree  of  the  Probate  Court  of  said  city  and  county,  by  which  said 
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decree  the  administralrix  of  the  est^Ue  of  said  deceased  was  directed 
to  pay  and  deliver  to  the  guardian  of  said  minors,  the  cash  and 
real  estate  belonging  to  them  [or  state  such  other  facts  as  show  the 
necessity  or  convenience  of  a  guardian]; 

That  therefore,  it  is  necessary  and  conyenient  that  a  guardian  1747. 
be  appointed  to  the  persons  and  estates  of  said  minors; 

That  said  WiUidfn  Jones  is  of  the  age  of  nineteen  years,  said 
Charlotte  Jones  of  the  age  of  seventeen  years,  and  said  Emma  ms, 
Jones  of  the  age  of  fifteen  years,  and  said  minors  are  at  present 
under  the  care  of  your  petitioner; 

That  the  only  relatives  ol  the  said  minors  residing  in  said 
city  and  county  of  San  Francisco,  are  Frederick   Wallace  and^^*"*^' 
Hiram  Wallace,  uncles  of  said  minors: 

Wherefore  your  petitioner  prays  that  your  Honor  nominaJte 
and  {or,  if  the  minors  are  above  the  age  of  fourteen  years,  o/s  in 
this  case,  and  have  nominated  their  guardian,  then  omit  thp  words  j^^ 
*'  nominate  and  "  and  say  simply]  appoint  your  petitioner  a  fit  and 
proper  person,  or  such  other  fit  and  proper  [or  if  the  minors  are 
above  the  age  oj  fourteen  years,  omit  the  words  ''fit  and  proper"]  1748. 
person  as  said  minors  may  hereafter  nominaie  [or,  if  minors  are 
under  (he  age  of  fourteen  years,  then  omit  the  words,   **  as  saidiiw. 
minors  may  hereafter  nominate,"  and  say  instead,   ''  as  to  your 
Honor  shaU  seem  fit  and  proper  **]  a  guardian  of  said  minors,  and 
that  your  Honor  cause  such  notice  to  be  given  to  the  said  Fredr 
erick  Wallace  and  Hiram  Wallace,  as  your  Honor  shall  on  due 
inquiry  deem  reasonable. 

And  your  petitioner  will  ever  pray,  etc.  Mary  Jones, 

Dated  December  Sd,  1872. 


No.  226. 

'Nomination  of  Guardian  by  Minors,   li  1748.] 

[Title  of  Estate  and  Gonrt.] 

To  the  Hon.   R.  Robinson,  Probate  Judge  of  the  city  and 

county  of  Sacramento: 

We,  the  undersigned,  minors  above  the  age  of  fourteen  years, 
hereby  nominate  and  respectfully  request  your  Honor  to  ap- 
point L.  T.  the  guardian  of  our  estates  [or  of  our  persons  and 

estates,  1747.] 

C.  A.  Y.,  aged  fifteen  years. 

M.  A.  Y.,  aged  seventeen  years. 

A.  Y. ,  aged  nineteen  years. 

San  Francisco,  December  4, 1872. 


1T47. 


1710. 


CCXll  APPSHDDC. 

No.  227. 
[Bancboft's  Printed  Blauk,  No.  930.] 

Order  Directing  Notice  of  Application  for  G-uardianship 
to  be  given  to  Relatives  of  Minor-    [$1747.] 

[Title  of  Estate  and  Court.] 
Mary  Jones,  the  mother  of  William  Jotiea,  Charlotte  Jones  and 
Emma  Jones,  minors,  children  of  Thomas  Jones,  late  of  Qie  City 
and  County  of  San  Francisco,  deceased,  haying  this  third  day 
of  December,  A.  D.  1872,  made  application  by  petition  to  the 
Probate  Judge  of  this  cUy  and  county,  for  the  appointment  of 
said  Mary  Jones  as  the  guardian  of  the  persons  and  estates  of 
said  minors,  and  it  duly  appearing  to  said  Judge  that  the  only 
relatives  of  the  said  minors  residing  in  this  city  and  county,  are 
Frederick  Wallace  and  Hiram  Wallace,  and  that  said  minors  are 
at  present  under  the  care  of  said  Mary  Jones,  of  this  city  and 
county;  and  on  due  inquiry,  said  Judge  deeming  it  reasonahle 
that  personal  notice  of  said  application  should  be  given  to  said 
Frederick  Wallace  and  Hiram  Wallace  {if  the  person  under  whose 
care  the  minors  are,  be  not  the  applicant  for  letters,  then  add  (he 
1747.  name  of  such  person)  at  least  five  days  before  making  such  ap- 

pointment,    [1711.] 

It  is  hereby  ordered  and  directed,  that  personal  notice  of  said 
application  be  given  to  said  Frederick  Wallace  and  Hiram  Wal- 
lace {if  the  person  under  whose  care  the  minors  are  be  not  the  ap- 
plicant for  letters,  then  add  the  name  of  such  person)  by  citation, 
at  least  five  days  before  the  tenth  day  of  December,  A.  D.  1872, 
requiring  said  parties  to  appear  before  said  Judge,  at  the  Pro- 
bate  Court  room,  at  the  City  Hall,  in  said  city  and  county,  on 
1747.  said  tenth  day  of  December,  A.  D.  1872,  at  eleven  o'clock  A,  M., 

1793.  then  and  there  to  show  cause,  if  any  they  h&ve,  why  the  said 

Mary  Jones  should  not  be  appointed  the  guardian  of  the  persons 
and  estates  of  the  said  minors,   William  Jones,  Charlotte  Jones 

and  Emma  Jones, 

M.  H.  Myrick,  Probate  Judge. 
Dated  December  3d,  1872. 
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No.  228. 

[Bancroft's  Printed  Blank,  No.  931.] 
"  Citation.   [$$1710,1747.] 

[Title  of  Estate  and  Court.] 

f  The  people  of  the  State  of  California,  to  Frederick  Wallace  and 

I  Hiram  Wallace,  greeting: 

r  By  order  of  this  Court,  you  are  hereby  cited  and  required  to 

;  to  appear  before  the  Judge  of  this  Court,  at  the  <jourt  room 

I  thereof,  at  the  City  Hall,  in  the  city  and  county  of  San  Francisco, 

r  on  SaiurdeLj,  the  tenih  day  of  December,  1872,  at  eleven  o'clock 

in  the/orenoon  of  that  day,  then  and  there  to  show  cause^  if  any 

you  have,  why  Mary  Jones,  the  mother  of  said  minors,  William 

Jones,  Charlotte  Jones  and  Emma  Jones,  children  of  Thomas  Jones, 

late  of  said  city  and  county,  deceased,  should  not  be  appointed  the 

guardian  of  the  persons  and  estates  of  said  minors. 

Witness,  the  Hon.  M.  H  Myrick,  Judge  of  our  Probate  Court 
in  and  for  the  city  and  county  of  San  Francisco,  with  the  seal 
of  said  Court  affixed,  this  third  day  of  December,  A.  D.  1872. 

Attest:  William  Harney,  Clerk, 

By  A.  J,  Jeghers,  Deputy  Clerk. 
[Seal  of  Probate  Court.] 


No.  229. 

f Bancroft's  Printed  Blank,  No.  932.] 

Order  appointing  G-uardian.  [M 17-47, 1755,  and  $$  236  to  258  c.  c] 

[Title  of  Estate  and  Court.] 

Mary  Jones,  the  mother  of  William  Jones,  Charlotte  Jorws  and 
Emma  Jones,  minor  children  of  Thomas  Jones,  late  of  the  city  im, 
and  county  of  San  Francisco,  deceased,  having  on  the  third  day  of 
December,  A.  D.  1872,  made  application,  by  petition,  to  the^^*'' 
Probate  Judge  of  this  cUy  and  county,  for  the  appointment  of 
said  Mary  Jones  as  the  guardian  of  the  persons  and  estates  of 
said  minors;  and  afterwards,  on  this,  the  tenth  day  of  December, 
A.  D.  1872,  said  petition  coming  on  regularly  to  be  heard,  and 
upon  due  proof  that  due  notice  had  been  given  of  the  time  and 
place  of  hearing  said  application  as  required  by  law  and  as  di- 
rected by  the  Judge  of  this  Court,  said  Judge  proceeded  to  the 
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hearing  of  the  said  application;  and  it  duly  appearing  that  Baid 
i?*'.  minors  ha,ve  no  guardian  legally  appointed  by  will;  that  ihey  are 

residents  of  ike  said  city  and  county  of  San  Francisco,  And  that 
HM.  they  hare  estate  within  the  said  city  and  county  of  San  Francisco, 

which  needs  the  care  and  attention  of  some  fit  and  proper  person. 
It  is  hereby  ordered,  that  said  Mary  Jones  be,  and  she  is 

hereby,  appointed  guardian  of  the  persons  and  estates  of  said 
175S.  minors,  William  Jones,  Charlotte  Jones  and  Emma  Jones,  and  that 

17M.  letters  of  guardianship  of  the  persons  and  estates  of  said  minora 

be  issued  tj^  her,  upon  her  giving  bond  to  each  of  said  minors, 

in  the  penal  sum  of  one  thousand  dollars,  and  upon  her  takings 

and  subscribing  an  oath,  according  to'  law. 

,  M.  ff.  Myricky  Probate  Judge. 

Dated  December  10th,  1872. 


No.  280. 
Short  Form  of  Order  appointing  auardian-   W  1747, 1755.  j 

In  the  Matter  of  the  Estate  ^  In  the  Probate  Court 

and  Guardianship  of       y     Of  the  County  of  San  Mateo, 
Katie  Darling,  a  Minor,      j  State  of  California. 

On  reading  and  filing  the  petition,  of  A.  B.,  ptaying  to  be 
1747.  appointed  guardian  of  the  person  and  estate  of  Katie, Darling, 

a  minor;  on  motion  of  William  T.  Gough,  attorney  for  peti- 
tioner, 

It  is  ordered,  that  A.  B.  be,  and  he  is  hereby,  appointed 

guardian  of  the  person  and  estate  of  the  said  minor,  Katie  Dar- 

1764.  ling,  upon  executing  and  filing  a  bond  to  the  said  minor,  in  the 

sum.  of  one  thousand  dollars,  conditioned  according  to  law, 

with  sufficient  sureties,   and  approved  by  the  Judge  of  this 

""•  Court.  H.  T.,  Probate  Judge. 

Bedwood  City,  August  10th,  1873. 


No.  231. 

[Bancroft's  Pbinted  Blank,  No.  932.} 

Bond  of  Guardian.   [*  1754.] 

Know  all  men  by  these  presents: 

That  we,  Mary  Jones  as  principal,  and  John  Doe  and  Richard 

Roe  as  sureties,  are  held  and  firmly  bound  unto  WiUiam  Jones,  a 

17M.  minor,  in  the  sum  of  one  thoujsand  dollars,  lawful  money  of ^  the 
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United  States  of  America,  to  be  paid  to  the  said  William  Jones, 
minor,  for  which  payment  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and    . 
severally,  firmly  by  these  presents: 

Sealed  with  our  seals  and  dated  this  twelfth  day  of  December, 
A.  D.  1872. 

The  condition  of  the  above  obligation  is  such,  that  whereas, 
an  order  was  made  by  the  Probate  Judge  of  the  cUy  and  county 
of  San  Francisco,  State  of  California,  on  the  tenth  day  of  De- 
cember, A.  D.  1872,  appointing  the  above  bounden  Mary  Jones  1754. 
the  guardian  of  the  person  and  esUUe  of  said  minor,  and  direct- 
ing that  letters  of  guardianship  be  issued  to  her  upon  her  giving 
a  bond  to  said  minor,  with  sufficient  sureties,  to  be  approved 
by  said  Probate  Judge,  in  the  penal  sum  of  one  thousand  dol- 
lars, conditioned  that  said  guardian  shall  faithfully  execute  the 
duties  of  her  trust,  according  to  law: 

Now,  therefore,  if  the  said  Mary  Jones  shall  faithfully  exe- 
cute the  duties  of  her  trust,  according  to  law, 

Then  this  obligation  shall  be  void  and  of  no  effect,  else  to 

remain  in  full  force  and  virtue. 

Mary  Jones,      [l.  s.] 

John  Doe,  [l.  s.] 

Richard  Roe,     [l.  s.] 

Signed,  sealed  and  delivered  in  the  presence  of  (7.  Bartleit. 

State  of  California,  \ 

CUy  and  County  of  San  Francisco, )     * 

John  Doe  and  Richard  Roe,  being  duly  sworn,  each  for  him- 
self, says  that  he  is  one  of  the  sureties  named  in  the  above 
bond,  that  he  is  a  resident  and  house  [or  free,  as  the  case  may  he]  1057. 
holder  vnthin  said  State,  and  is  worth  the  said  sum  of  one  thou- 
sand dollars  over  and  above  all  his  just  debts  and  liabilities, 

exclusive  of  property  exempt  from  execution. 

John  Doe. 

Richard  Roe. 

Subscribed  and  sworn  to,  before  me,  this  twelfth  day  of  De- 
cember, A.  D.  1872.  F.  J.  ThibauU, 

•  Notary  Public. 

[Notarial  Seal.] 

KoTB.— The  oondltions  expressed  in  the  statute  Are  omitted  from  this  bond,  as  being 
mmecesaary.    [8  ITAlj 
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» 

No.  232. 

[Bancbopt's  Pbinted  BiJkKK,  No.  934.] 

Letters  of  Guardianship.    W  1754, 1362, 1793.] 

[Title  of  Estate  and  Court.] 

State  of  Califatnia,  \ 

City  and  County  of  San  Francisco,  J     ' 

Mary  Jones  is  Hereby  appointed  guardian  of  the  person  and 

estate  of  William  Jones,  a  minor. 
1754.  Witness,  William  Harney,  Clerk  of  the  Probate  C^ourt  of  the 

1362.  city  and  county  of  San  Francisco,  with  the  seal  of  the  Court 

affixed,  the  twelfth  day  of  December,  A.  D.  1872. 

By  order  of  the  Court. 

WiUiam  Harney,  Clerk. 

By  J.  t/i  Jeghers^  Deputy  Clerk. 
[Seal  of  Probate  Coxu-t.] 

State  of  California,  \ 

City  and  County  of  San  Francisco, )     ' 

I  do  solemnly  swear  that  I  will  support  the  Constitution  of 
the  United  States  and  the  Constitution  of  the  State  of  Cab'- 

1764.  .  fomia;  and  that  I  will  faithfully  perform  the  duties  of  my  office 
as  guardian  of  H^he  person  and  estate  of  WiUiam  Jones,  a  minor, 
according  to  law.  . 

1387.  Subscribed  and  sworn  to  before  me  this  twelfth  day  of  De- 

cember, A.  D.  1872.  A.  J,  Jeghers,  Deputy  County  Clerk. 


1783. 


No.  283. 
Petition  for   Appointment  of  Guardian  of  Incompetent 

Person.    }  1763.    See  $$  236  to  258  C.  C] 

In  the  Matter  of  the  Estate     )         In  the  Probate  Court 
and  Guardianship  of  >  Of  the  County  of  San  Diego, 

B.  E.,  an  Incompetent  Person.  )  State  of  CaHfomia. 

1768.  To  the  Honorable  D.  B.,  Probate  Judge  of  the  County  of  San 

Diego,  in  the  State  of  California: 

The  petition  of  S.  A.,  of  said  county,  respectfully  shows: 

That  he  is  a  relative,  to  wit:  the  son  [or  a  friend,]  of  B.  K.,  a 
resident  of  said  county; 

That  said  E.  E.  is  the  owner,  and  possessed,  or  entitled  to 
the  possession,  of  certain  real  estate  situate  in  said  county, 
which  needs  constant  care  and  attention,  and  prudent  manage- 
ment; 

That  said  B.  E.,^s  now  upwards  of  ninety-one  years,  of  age. 
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and  by  reason  of  his  extreme  old  age  and  of  recent  sickness, 
which  has  greatly  impaired  his  mind,  is  mentally  incompetent 
to  manage  his  said  property; 

Wherefore,  your  petitioner  prays  that  after  due  legal  pro- 
ceedings had  ^  the  premises,  your  Honor  appoint  a  guardian 
of  the  person  and  estate  of  the  said  E.  K. '  S.  A. 

Dated  August  9th,  A.  D.  1873. 

[Verification  §  1763  and  §  446.] 


No.  234. 

Order  Appointing  Time  of  Hearing  foregoing  Applica- 
tion, and  Directing  Notice  to  be  Q-iven.    [J  1763.] 

[Title  of  Estate  and  Court.] 

It  having  been  represented  to  the  Probate  Judge  of  the 
county  of  San  Diego,  State  of  California,  upon  a  verified  peti- 
tion of  S.  A.,  the  son  [or  a  friend]  of  B.  E.,  praying  for  the  ap- 
pointment of  a  guardian  of  the  person  and  estate  of  said  B. 
E.,  that  the  said  B.  E.,  by  reason  of  extreme  old  age,  and 
from  other  causes,  is  mentally  incompetent  to  manage  his  prop- 
erty: 

It  is  ordered,  that  the  nineteenth  day  of  August,  A.  D.  1873, 
at  three  o'clock  P.M.,  at  the  County  Court  room,  at  the  Court 
house  in  San  Diego,  in  said  county,  be,  and  the  same  is  hereby 
appointed,  as  a  time  and  place  of  hearing  the  case,  and  that 
notice  be  given  of  the  said  time  and  place  of  hearing  the  same, 
not  less  than  five  days  before  the  time  so  appointed,  by  citation 
to  be  addressed  to  the  said  B.  E.,  and  to  be  served  in  like  man-  i7ii. 
ner  as  a  summons  issued  from  the  District  Court; 

And  it  is  further  ordered,  that  the  said  B.  E.,  if  able  to  at- 1709« 
tend,  be  produced  before  said  Probate  Judge,  on  the  said  hear- 
ing. D.  B.,  Probate  Judge.      i7«8. 

Dated  at  San  Diego,  April  9th,  A.  D.  1873. 


No.  235. 
Order    Appointing    G-uardian   of    Incompetent   Person. 

[$  1764-5;  $$  236  to  268  0.  C] 
[Title  of  Estate  and  Court.] 

It  having  been  heretofore,  to  wit:  on  the  ninth  day  of  August, 
A.  D.,  1873,  represented  to  the  Probate  Judge  of  the  county  of  i7«8. 
San  Diego,  State  of  California,  upon  verified  petition  of  S.  A., 
the  son  of  B.  E.,  praying  for  the  appointment  of  a  guardian  of 
the  person  and  estate  of  said  H.  K.;  that  the  said  B.  E.,  by 
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reason  of  extreme  old  age,  and  from  other  causes,  is  mentally 
incompetent  to  manage  his  property; 

Now  upon  this,  the  said  nineteenth  day  of  August,  A.  D. 
1873,  at  the  time  and  place,  upon  due  proof  by  affidavit  of  the 
Yj^^  due  service  of  such  citation  on  the  said  B.  E.,  and  said  R.  K. 

appearing  in  person  and  by  his  coimsel,  and  said  S.  A.  appear- 
ing upon  the  hearing  of  said  petition; 
1764.  And  after  a  full  hearing  and  examination  upon  said  x>etition, 

it  duly  appearing  to  said  Probate  Judge, 

That  the  said  B.  K.  is  incapable  of  taking  care  of  himself, 
and  managing  his  property,  and  that  it  is  necessary  that  some 
competent  and  suitable  person  should  be  appointed  a  guardian 
of  his  person  and  estate; 

And  that  F.  Ames  is  a  fit  and  proper  person  to  have  care  and 
custody  of  the  said  B.  E.,  and  the  management  of  his  property; 
and  the  said  F.  Ames  consenting; 

It  is  hereby  ordered,  that  the  said  F.  Ames  be,  and  he  is 
176&  hereby,  appointed  the  guardian  of  the  person  and  estate  of  the 

said  B.  E.,  and  that  letters  of  guardianship  be  issued  to  him 
upon  his  giving  a  bond  to  the  said  B.  E.,  with  sufficient  sure- 
ties, to  be  approved  by  the  said  Probate  Judge,  in  the  penal 
1764.  sum  of  $3,000,  conditioned  that  he  shall  faithfully  execute  the 

1768.  duties  of  his  trust  according  to  law,  and  upon  his  taking  and 

to  subscribing  an  oath  that  he  will  perform  the  duties  of  his  office, 

1776.  as  such  guardian,  according  to  law. 

D.  B.,  Probate  Judge. 
Dated  at  San  Diego,  August  19th,  A.  D.  1873. 


No.  236. 

[Bancroft's  Printed  Blank,  No.  935.] 
Petition  of  Q-uardian  for  Order  of  Sale  of  Real  Estate. 

r$  1781.] 

In  the  Matter  of  the  Estate  and  ^ 

Guardianship  of 
WiUiam  Jones,   CharhUe  Jones, 
and  Emma  Jones,    Minora. 

In  the  Probate  Court  of  the  city  and  county  of  San  Francisco, 

State  of  California: 
1781*  To  the  Honorable  the  Probate  Court  of  the  cUy  and  county  of 

San  Francisco,  State  of  California: 

The  petition  of  Mary  Jones,  the  guardian  of  the  persons  and 
estates  of  William  ^^on^es,  Charlotte  Jones  and  Emma  Jones,  minors, 
respectfully  shows — 
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That  on  the  twelfth  day  of  December,  A.  D.  1872,  letters  of 
guardianship  were  issued  to  your  petitioner  by  this  Court;  that  1747. 
your  petitioner  thereupon  duly  entered  upon  the  discharge  of 
her  duties  as  such  guardian;  and  that  such  letters  have  not  been 
revoked; 

That  within  three  months  after  her  appointment,  to  wit:  on 
the  second  day  of  January,  A.  D.  1873,  your  petitioner  duly  itm. 
returned  to  this  Court  a  true  inventory,  and  an  appraisement 
of  all  the  estate,  real  and  personal,  of  her  said  ward«  that  has  itts^ 
come  to  her  possession  or  knowledge; 

Thai  the  schedule  marked  ''A,"  hereunto  annexed  and  made 
a  part  of  this  petition,  contains  a  description  of  the  real  estate, 
and  sets  forth  the  condition  of  the  estate  of  said  wards; 

That  the  facts  and  circumstances  upon  which  this  petition  is  1779. 
founded  and  which  render  a  sale  of  the  whole  of  the  said  real 
estate  necessary  and  beneficial  [or  either]  are  fully  set  forth  in  the  1780. 
schedule  marked  ''B,"  hereunto  annexed  and  made  a  part  of 
this  petition:  i78i. 

Wherefore,  your  petitioner  prays  that  this  Honorable  Court 
make  an  order  directing  the  next  of  kin  of  the  said  wards,  and 
all  persons  interested  in  the  said  estate,  to  appear  bef6re  this  1781. 
Court  at  a  time  and  place  therein  specified,  not  less  than  four 
nor  more  than  eight  weeks  from  the  time  of  making  such  order,  *'^®^- 
to  show  cause  why  an  order  should  not  be  granted  for  the  sale 
of  such  estate;  and  that  upon  such  hearing  this  Honorable  1780. 
Court  may  order  said  real  estate  to  be  sold  partly  for  the  main- 
tenance and  education  of  the  said  wards,  and  partly  in  order  thai 
the  proceeds  may  be  put  owt  at  interest  or  invested  in  some  pro-  ^''^' 
ductive  stock,  or  that  such  other  or  further  order  may  be  made  ^^^ 
as  is  meet  in  the  premises. 

And  your  petitioner  will  ever  pray,  etc.        Mary  Jones, 

Guardian  of  the  persons  and  estates  of  said  minors. 

Dated  January  1th,  1873. 

State  of  California,  ) 

City  and  County  of  San  Francisco, )     ' 

Mary  Jones,  the  petitioner  above  named,  being  duly  sworn, 
says  that  she  has  heard  read  the  foregoing  petition,  and  knows 
the  contents  thereof,  and  that  the  same  is  true  of  her  own  itsi. 
knowledge,  except  as  to  the  matters  which  are  therein  stated 
on  her  information  or  belief;  and  as  to  those  matters,  that  she  446. 
believes  it  to  be  true.  Mary  Jones, 

Subscribed  and  sworn  to  before  me  this  seventh  day  of  Janu- 
ary, A.  D.  1873.  A.  J.  jEofaiBS, 

Deputy  County  Clerk. 
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SCHEDULE  "Ar    [$41780,1781.] 

An  undivided  three-eighths  in  all  that  certain  lot,  piece  or  parcel 
of  landy  situate^  lying  and  being  in  the  city  and  county  of  San 
Francisco,  State  of  California,  and  bounded  and  described  as  fol- 
lows, to  wit: 

[Here  insert  description,] 

One  third  of  the  above  three-eighths,  that  is,  an  undivided  one 
eighth  of  the  whole  of  said  land,  belongs  to  each  of  said  minors. 
i7ai.  Said  minors  have  no  other  property  than  the  above;  the  sum  of 

one  hundred  and^  sixty-five  ($165.62^)  dollars  and  siasty-two  and  a 
half  cents  belonging  to  each,  paid  to  your  petitioner  upon  her  re- 
ceiving letters  of  guardianship,  by  the  late  administratrix  of  the 
estdUe  of  their  father,  Thomas  Jon£s,  deceased,  and  mentioned  in 
the  inventory,  having  been  all  disposed  of  by  your  petitioner,  in  the 
maintenance  and  education  of  said  minors,  and  she  has  now  no 
moneys  in  her  hands  belonging  to  said  minors. 

Ihe  above  real  estate  is  unimproved,  and  yields  no  income  what- 
ever; and-  said  undivided  eighth  interest  is  of  the  valwe  of  fifteen 
hundred  ($1,500)  dollars,  or  thereabouts,  that  being  also  the  ap- 
praised value  thereof  Mary  Jones,  Guardian. 

SCHEDULE  "B." 

Said  real  estate  is  so  situated  that  the  same  wiU  inevitably  become 
liable  to  heavy  street  assessments,  for  grading  and  other  street  im- 
provements, thereby  greatly  lessening  the  value  thereof  to  the  estate 
of  said  minors;  and  your  petitioner  has  no  funds  in  her  hands 
belonging  to  said  minors,  to  pay  such  assessments;  and  even  if  said 
minors  had  other  property  sufficient  to  pay  such  assessmentSj  the 
rise  in  value  of  real  estate  in  that  portion  of  the  city  where  said 
property  is  situated  does  not  nearly  equal  that  in  other  portions  of  the 
dty,  nor  is  money  invested  in  property  in  thai  neighborhood  likely 
to  yield  as  high  interest  as  could  be  obtained  for  it  if  loaned  at  the 
current  rates,  or  if  invested  in  almost  any  productive  stock. 

Said  WiUiam  Jones  is  of  the  age  of  nineteen  years,  said  Char- 
lotte Jones  of  the  age  of  seventeen  years,  and  said  JSmma  Jones  of 
the  age  of  fifteen  years:  and  before  ihe  oldest  of  said  minors  shall 
have  come  of  age,  all  the  moneys  thai  can  possibly  be  realieed  from 
the  sale  of  said  real  estate  wUl  be  needed  for  their  education  and 
maintenance;  and,  as  stated  in  Schedule  "  A,"  your  petitioner  has 
no  moneys  now  in  her  hands  [or,  stute  such  other  facts  and  drcwm-' 
stances  as  tend  to  show  the  necessity  or  expediency  of  a  sale,  or  both 
the  necessity  and  expediency],  Mary  Jones, 

Guardian,  etc. 


1761. 
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No.  237. 
[Bancbopt'b  Printed  Blank,  No.  936.] 

Order  to  show  Cause  on  Application  of  Q-uardian  for 
Order  of  Sale  of  Real  Estate-    [$*  1782, 1783.] 

[Title  of  Estate  and  Court.] 

It  appearing  to  this  Court  from  the  petition  this  day  pre- 
sented and  filed  by  Mary  Jones,  the  guardian  of  the  persons 
and  estates  of  William  Jones,  Charlotte  Jones,  and  Emma  Jones,  iim. 
minora,  praying  for  an  order  of  sale  of  certain  real  estate  be- 
longing to  her  said  wards,  that  it  is  necessary  and  would  be  bene- 
fidal  to  said  wards  that  such  real  estate  should  be  sold: 

It  is  hereby  ordered,  that  the  next  of  kin  of  the  said  wards, 
and  all  persons  interested  in  the  said  estate,  appear  before  this  1732. 
Court  on  ^esday,  the  fourteenth  day  of  Febi*uary,  A.  D.  1873, 
at  eleven  o'clock  ^.  M.,  at  the  Court  room  of  this  Court,  at  the 
CUy  Hall,  in  the  diy  and  county  of  San  Francisco,  then  and 
there  to  show  cause  why  an  order  should  not  be  granted  for 
the  sale  of  such  estate; 

And  it  is  further  ordered,  that  a  copy  of  this  order  be  pub- 
lished at  least  three  successive  weeks  before  the  said  day  of  i788 
hearing,  in  the  Daily  Morning  Call,  a  newspaper  printed  and 
published  in  said  ciiy  and  county  of  San  Francisco, 

M,  H.  My  rick,  Probate  Judge. 
Dated  January  1th,  1873. 


No.  ess. 

[Bancroft's  Printed  Blank,  No.   937.] 
Order  authorizing  Q-uardian  to  sell  Real  Estate-   M  1787, 

1790.] 
[Title  of  Estate  and  Gonrt.] 
Mary  Jones,  the  guardian  of  the  persons  and  estates  of  William 
Jones,  Charlotte  Jones  and  Emma  Jones,  minors,  having  on  the 
seventh  day  of  January,  A.  D.  1873,  presented  to  the  Probate 
Court  of  the  cUy  and  county  of  San  Francisco,  in  which  cUy  and 
county  she  was  appointed  such  guardian,  her  verified  petition, 
praying  for  an  order  of  sale  of  the  whole  of  the  real  estate  belong- 
ing to  said  minors,  and  setting  forth  the  condition  of  the  estate 
of  her  said  wards,  and  the  facts  and  circumstances  on  which  the 
said  petition  is  founded;  and  thereafter,  on  the  fourteenth  day  j^gQ, 
of  February,  A.  D.  1873,  at  the  time  and  at  the  place  appointed,  ism. 
upon  proof  to  the  satisfaction  of  the  Court,  of  the  due  publi-  1706. 
cation  of  a  copy  of  the  said  order  to  show  cause,  at  least  three 
successive  weeks  before  said  hearing,  as  directed  by  said  Court 

1783 

and  according  to  law,  this  Court  heard  and  examined  the  proofs 


1779. 


1785. 
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1784.  and  allegations  of  said  petitioner,  and  on  such  hearing,  the  said 

guardian  was  examined  on  oath,  and  William  H.  KnigJU  and  ff, 
H.  Bancroft  were  examined  as  wilne^sses,  and  after  a  full  examina- 
tion, it  appearing  to  this  Court  that  said  minors  have  no  other 

1777.  property  than  the  real  estate  in  said  petition,  and  hereinafter  de- 
scribed; that  all  the  m07ieys  that  have  ever  come  into  the  hands  of 

iTTO.  said  guardian  belonging  to  said  minors,  have  been  disposed  of  by 

her  in  the  maintenance  and  education  of  said  minors,  and  that  she 
has  now  no  moneys  in  her  hands  belonging  to  said  minors;  that  the 
said  real  estate  is  unimproved  and  yields  no  income  whatever,  and 
is  of  the  value  of  fifteen  hundred  dollars  only,  or  thereabouts;  that 
the  same  is  so  situated  that  it  wUlinevitably  become  liable  to  heavy  street 

1780.  assessments  for  grading,  thereby  greatly  lessening  the  value  thereof; 

that  the  money  which  may  at  present  be  obtained  on  sale  of  said  real 
estate,  can  be  more  profitably  inveMed  by  loaning  it  on  good  security, 
at  the  current  rates  of  interest;  that  all  such  money  will  be  needed 
for  the  maintenance  and  education  of  said  minors,  and  that  it  is 
necessary,  and  would  be  benefidcial  to  said  wards,  that  the  whole 

1787.  of  said  real  estate  should  be  sold  for  the  cause  or  reason  that 

the  income  of  the  estates  of  said  wards  is  not  sufficient  to  maintain 

1778.  and  educate  said  wards,  and  it  would  also  be  for  the  benefit  of  said 
wards  that  their  real  estate  should  be  sold,  in  order  that  the  proceeds 
thereof  may  be  put  out  at  interest;  • 

And  it  further  appearing  that  all  the  proceedings  upon  said 
application  have  been  in  all  respects  strictly  conducted  in  accord- 
ance with  and  as  provided  in  the  statute  regulating  the  sales  of 
real  estate  belonging  to  minors,  and  no  exceptions  or  objections 
being  taken  or  made  to  this  order: 

It  is  hereby  ordered,  adjudged  and  decreed,  that  said  Mary 
Jones,  the  guardian  of  the  persons  and  estates  of  William  Jones, 
Cliarlotte  Jones  and  Emma  Jones,  minora,  as  aforesaid,  do,  and 
1787.  she  is  hereby,  authorized  to  sell  all  the  right,  title  and  interest 

of  her  said  ward«,  in  and  to  the  following  real  estate,  at  public 
1791.  auction,  upon  the  following  terms,  to  wit:  for  cash,  gold  coin  of 

the  United  States,  and  for  the  following  causes  or  reasons:  that  the 
income  of  said  estates  is  not  suffijcient'io  maintain  and  educate  said 
wards,  and  it  would  also  be  for  the  benefit  of  said  wards,  that  their 
real  estate  should  be  sold,  in  order  that  the  proceeds  thereof  may  be 
put  out  at  interest; 

And  it  is  further  ordered,  that  the  said  guardian  shall,  before 
the  said  sale,  give  bond  to  the  Probate  Judge  of  the  said  city 
and  county,  in  the  penal  sum  of  fifteen  hundred  dollars,  with 
sufficient  security  to  be  approved  by  said  Judge,  with  condition 
to  sell  the  said  real  estate  in  the  manner  prescribed  by  law  for 


1789. 


1778. 


1788. 
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the  sales  of  real  estate  by  executors  and  administrators,  and  to  1789. 
account  for  and  dispose  of  the  proceeds  of  the  sale  in  the  man- 
ner provided  by  law. 

The  following  is  the  real  estate  hereby  authorized  to  be  sold, 
being  situated  in  the  city  and  county  of.  San  Francisco,  State  of 
California,  and  bounded  and  described  as  follows,  to  wit  [here  *'^*' 
insert  description]: 

M.  H,  Myrick,  Probate' Judge. 
Bated  February  Uih,  1873. 


No.  j339.  ^ 

[Bancroft's  Printed  Blank,  No.  938.] 
Bond  of  Guardian  on  Sale  of  Real  Estate.    [$1788.] 
Know  all  men  by  these  presents: 

That  we,  Mary  Jones,  as  principal,  and  John  Doe  and  Richard 
Roe,  as  sureties,  are  held  and  firmly  bound  to  the  Probate  Judge 
of  the  city  and  county  of  San  Francisco,  State  of  California,  in 
the  sum  ol fifteen  hundred  dollars,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  Probate  Judge,  for  iTse. 
which  payment  well  and  truly  to  be  made,  we  bind  ourselves, 
our  and  each  of  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this^teen//i  day  of  February, 
A.  D.  1873. 

The  condition  of  the  above  obligation  is  such:  That  whereas 
an  order  was  made  on  the  fourteenth  day  of  February,  A.  D. 
1873,  by  the  Probate  Court  of  the  said  cUy  and  county  of  San 
Francisco,  authorizing  the  above  named  principal  as  guardian  of 
the  persons  and  estates  of  William  Jones,  Charlotte  Jones  and 
Emma  Jones,  minors,  to  sell  certain  real  estate,  the  property  of 
said  minors,  and  bond  ii^  the  sum  above  named,  was  ordered  to 
be  given  before  the  sale. 

Now,  therefore,  if  the  said  Mary  Jones,   as  such  guardian, 
shall  sell  the  said  real  estate  in  the  manner  prescribed  by  law  itss. 
for  sales  of  real  estate,  by  executors  and  administrators,  and 
shall  account  for,  and  disposeof  the  proceeds  of  the  sale  in  the  1789. 
manner  provided  by  law,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect. 

Mary  Jones,  [l.  s.] 
John  Doe,  [l.  s.] 
Richard  Roe,  [l.  s.] 

Signed,  sealed  and  delivered  in  the  presence  of  William 
Harney, 


1087. 


S002. 
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State  of  California,  ) 

Ciiy  and  County  of  San  Frandsco, ) 

John  Doe  and  Richard  Boe,  being  duly  sworn,  each  for  him- 
self says,  that  he  is  one  of  the  sureties  named  in  the  above  bond; 
that  he  is  a  resident  and  hoiLse'liolder  within  said  State,  and  is 
worth  the  said  sum  of  fifteen  hundred  dollars,  over  and  aboye  all 
his  just  debts  and  liabilities,  exclusive  of  property  exempt  from 

execution. 

John  Doe, 

Richard  Roe, 
Subscribed  and  sworn  to  before  me,  ^hUafifteerUh  day  of  Feb- 
ruary, A.  D.  1873. 

A.  J.  Jeghers,  Deputy  County  Clerk. 


No.  240. 
Affidavit  of  Publication  of   Order,  etc-   [$2010.] 

[Title  of  Estate  and  Court.] 

State  of  California,  ) 

City  and  County  of  San  Francisco, )      ' 

Adolph  Schaneler,  of  the  said  city  and  county,  being  duly 
sworn,  affirms  and  says,  that  he  is  a  white  male  citizen  of  the 
United  States;  that  he  is  over  twenty-one  years  of  age,  and  is 
competent  to  be  a  witness  on  the  hearing  of  the  matters  men- 
9010.  *  tioned  in  the  annexed  printed  notice;  that  he  has  no  interest 
whatsoever  in  the  same;  that  he  is  the  principal  clerk  in  the 
office  of  "  The  Daily  Examiner,"  a  newspaper  printed  and  pub- 
lished daily  in  the  city  and  coonty  of  San  Francisco,  and  has 
charge  of  all  the  legal  advertisements  in  said  newspaper;  and 
that  the  notice  [or  summons  or  order  to  show  cause,  as  the  case  may 
be]  of  which  the  annexed  is  a  printed  copy,  has  been  published 
1705.  in  said  newspaper,  at  least  four  successive  weeks  for  once  a  week 

for  four  successive  weeks],   commencing  on  the  sixth  day  of 
March,  A.  D.  1873,  and  ending  on  the  fourth  day  of  April,  A. 
,    D.  1873,  both  days  inclusive.     And  further  sayeth  not. 

Adolph  Schander. 
Subscribed  and  sworn  to  before  me,  this  fifVi  day  of  AprU, 
1873.  F,  J.  ThibauU,  Notary  Public. 

[Notarial  Seal.] 
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No.  241. 
Apprentice's  Indenture.    ($  264  c.  c.) 

This  indenture  witnesseth:  That  James  Knox,  of  the  city  of 
Marysville,  in  the  county  of  Yuba,  and  State  of  California,  now  ^w.  (O.  c.) 
aged  fifteen  years,  by,  and  with  the  consent  of  John  Knox,  his 
father  [or,  mother,  his  father  being  dead,  or  being  legally  in-  2«5.  (O.  o.) 
capacitated,  or,  having  abandoned  or  neglected  to  provide  for 
his  family],  endorsed  upon  this  indenture,  hath  voluntarily,  and 
of  his  own  free  will  and  accord,  put  and  bound  himself  appren-  2«4.  lO.  o 
tice  to  Henry  Jones,  of  the  city  of  San  Francisco,  to  learn  the 
art,  trade  and  mysteiy  of  a  baker;  and  as  an  apprentice,  to 
serve  from  this  date,  for,  and  during,  and  until  the  full  end  and 
term  of  four  years  next  ensuing  [or  until  the  said  James  Enox 
shall  have  attained  the  age  of  twenty-one  years,  which  will  be 

on  the day  of ,  in  the  year  18 — ,]  during  all  which  time 

the  said  apprentice  shall  serve  his  master  faithfully,  honestly 
and  industriously;  his  secrets  keep,  and  lawful  commands 
everywhere  readily  obey;  at  all  times  protect  and  preserve  the 
goods  and  property  of  his  said  master,  and  not  suffer  or  allow 
any  to  be  injured  or  wasted.  He  shall  not  buy,  sell,  or  traffic, 
with  his  own  goods,  or  the  goods  of  others,  nor  be  absent  from 
his  said  master's  service,  day  or  night,  without  leave;  but  in  all 
things  behave  himself  as  a  faithful  apprentice  ought,  to  do, 
during  the  said  term.  And  the  said  master  shall  clothe  and 
provide  for  the  said  apprentice  in  sickness  and  in  health,  and 
supply  him  with  suitable  food  and  clothing;  and  shall  use  and 
employ  the  utmost  of  his  endeavors  to  teach,  or  cause  him,  the 
said  apprentice,  to  be  taught  or  instructed,  in  the  art,  trade  or 
mystery  of  a  baker;  and  also  cause  the  said  apprentice,  within 
such  term,  to  be  instructed  to  read  and  write,  and  to  be. taught 
the  general  rules  of  arithmetic,  or  in  lieu  thereof,  that  he  will 
send  the  said  James  Enox  to  school,  three  months  of  each  year  279.  (a  a) 
of  the  period  of  this  indenture.  [If  necessary,  insert  here:  And  the 
said  Heniy  Jones  acknowledges  thathe  has  received,  with  the  said 
James  Enox,  from  John  Enox,  his  father  [or,  mother]  the  sum  of 

dollars,  as  a  compensation  for  his  instruction,  as  above 

mentioned;  or.  And  the  said  Henry  Jones  further  agrees  to  pay  to  *^.  (O.c.^ 
the  said  James  Enox  the  following  sums  of  money,  viz. :  for  the 

first  year  of  his  service :-  dollars  per  month;  for  the  second 

year  of  his  service dollars  per  month;  and  for  every  sub- 
sequent year,  until  the  expiration  of  his  term  of  service, 

dollars  per  month;  which  said  payments  are  to  be  made  on  the 

first  day  of  each  month  in  each  year.] 
15 
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And  for  the  true  performance  of  all  and  singular,  the  coTe- 
nants  and  agreements  aforesaid,  the  said  parties  bind  themselTes 
each  unto  the  other,  fi]:nilj  by  these  presents. 

In  witness  whereof,  the  parties  aforesaid'  haye  hereunto  set 
their  hands  and  seals,  the  fifth  day  of  May,  in  the  year  one 
thousand  eight  hundred  and  scTenty-three. 
Signed,  sealed  and  delivered  in  presence    Jambs  Knox,    [l  a.] 

of  WnXUM  DOBAK.,  HXHBT  JoMES,  [l..  B.] 


No.  242. 
Consent  of  Father  or  Mother.   [5265  c.  C] 

I,  John  Knox,  father  of  the  within  named  James  Knox,  a 
365.  (0.  c.)  minor,  do  hereby  consent  to  and  approve  of  the  binding  of  my 
son,  the  said  James  Knox,  as  in  the  above  [or,  within]  indenture 
mentioned.  John  Knox. 

Dated  the  fifth  day  of  May,  in  the  year  1873. 


No.  243. 

Justice^s  Certificate,  where  Mother  gives  Consent. 

[J265  C.C.J 

I,  B.  C,  a  Justice  of  the  Peace  of  the  city  and  county  of  San 

366.  <a  0.)  Francisco,  do  certify,  that  the  father  of  the  infant  named  in  the 

within  indenture,  is  dead  [or,  if  not  in  legal  capacity  to  give 

his  consent  thereto;  or  has  abandoned  and  neglected  to  provide 

for  his  family.] 

B.  C,  Justice  of  the  Peace. 
Dated  the  —  day  of ,  1873. 


No.  244. 
Consent  of  O-uardian-   [4  265  C.C] 

I,  C.  O.  Bryant,  the  guardian  duly  appointed  of  Geo.  Bruce, 
in  the  within  indenture  named,  do  certify  that  the  father  and 
mother  of  the  said  Geo.  Bruce  are  dead  [or^  that  the  father  ol 
365.  (C.  0.)  ^^  GcQo,  Bruce  is  dead,  and  that  the  mother  of  the  said  Geo. 
Bruce  is  not  in  legal  capacity  to  ^ve  her  consent  to  the  said 
indenture  of  apprenticeship];  and  that  I  do  hereby  consent,  as 
his  guardian,  that  he,  the  said  Geo.  Bruce,  may  bind  himself 

ft  _ 

in  and  by  the  said  indenture.  C.  G.  Bbtant, 

Guardian  of  the  said  Geo.  Bruce,  a  minor. 
Dated  the  fifth  day  of  May,  1873. 
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No.  245. 
Certificate  of  Consent  by  Offloers.   [*  265  c.  C] 
We,  the  undersigned,  the  SuperyisorB  of  the  oountj  of 


by  A.  B.,  their  president,  duly  authorized  by  us  to  sign  for  [or^ 
two  Justices  of  the  Peace  of  the  county  of ;  or,  I,  the  un- 
dersigned, the  Judge  of  the  Probate  Court  of  county], 

where  the  within  named  G.  B.  resides,  do  certify  that  the  said  aes.  (a  a) 
G.  B.  has  no  parent  living  [or,  no  parent  in  legal  capacity  to 
give  consent  to  the  within  indenture;  or^  no  father  living,  and 
his  mother  is  not  in  legal  capacity  to  give  consent  to  the  within 
indenture],  and  that  he  has  no  guardian,  and  that  we,  the  said 
Supervisors  [or^  Justices;  or,  I,  the  said  Judge],  do  consent  that 
the  said  G.  B.  may  bind  himself  in  and  by  the  said  indenture. 

The  Supervisors  of  the  county  of ,  by  A.  B.,  their  presi- 
dent.                   Or,  E.  P.  B.,  Justice,  etc.,  C.  T.,  Justice,  etc. 

Or,  M.  H.,  Probate  Judge. 

Dated  May  5, 1873. 


No.  248. 

Servant's  Indenture.   t§  274  C.  C] 

This  indenture  witnesseth:  That  Mary  Flynn,  of  the  town  of, 
etc.,  now  aged  twelve  years,  by  and  with  the  consent  of  A. 
Flynn,  of  the  town  aforesaid,  her  father  [or,  mother,  etc.  ]  has 
voluntarily  and  of  her  own  accord,  hired  and  bound  herself  to 
Aaron  Johnson,  as  a  domestic  servant,  to  serve  from  the  date 
hereof,'  for  and  until  the  full  end  and  term  of  six  years  next.en-  ^q  m  o' 
suing  [or,  until  she  shall  have  attained  the  age  of  eighteen 

years,  which  will  be  on  the day  of ,  18 — ];  during  all 

of  which  time  the  said  servant  shall  serve  her  master  faithfully, 
honestly  and  industriously;  all  lavrful  commands  everywhere 
readily  obey;  and  protect  and  preseire  the  goods  and  property 
of  her  said  master,  and  not  suffer  or  allow  any  to  be  injured  or 
wasted;  she  shall  not  be  absent  from  service  vnthout  leave;  and 
in  all  things,  and  at  all  times,  shall  behave  as  a  faithful  servant 
ought  to  do.  And  the  said,Aaron  Johnson  shall  and  will  fur- 
nish and  provide  the  said  servant,  during  the  continuance  of  the 
said  term,  with  suitable  and  sufficient  food  and  clothing,  and 
cause  her,  within  the  said  term,  to  be  instructed  to  read  and 
write,  and  to  be  tajight  the  general  rules  of  arithmetic,  or  in  -_« 
lieu  thereof,  that  he  will  send  said  Mary  Flynn  to  school  three 
months  of  each  year  of  the  period  of  this  indenture,  and  will 
pay  to  her  monthly  during  her  term  of  service,  on  the  first  day 
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of  each  month,  the  sum  of dollars;  and  for  the  true  per- 
formance of  all  and  mngiilar  the  covenants  and  agreements 
aforesaid,  the  said  parties  bind  themselves,  each  unto  the  other, 
firmly  by  these  presents. 

In  witness,  etc.  [signed  by  the  parties,  and  indorsed  with  the  con- 
sent of  father,  or  mother,  or  guardian,  as  the  case  may  be,] 


No.  247. 
Contract  of  Service  by  a  Minor  coming  from  another 

as*,  (ao.)  CJountry  or  State»  and  Acknowledgment,    (o)  [*274  c.  c.j 
This  indenture,  made  on  the  -: —  day  of,  etc.,  between  C. 

270.  (0.0.)  B.,  a  minor,  under  the  age  of  twenty-one  years,  to  wit:  of  the 
age  of  seventeen  years,  on  the day  of ,  1871,  coming 

974.  (0. 0.)  from  the  county  of  Cork,  in  Ireland,  a  foreign  country  beyond 
the  sea,  and  E.  F.,  of  Crescent  City,  California,  witnesseth: 
That  the  said  C.  B.,  in  pursuance* of  the  statute  in  such  case 
made,  and  in  consideration  of  the  covenants  hereinafter  con- 
tained, binds  himself  to  serve  the  said  E.  F.,  from  the  day  of 
the  date  hereof,  until  the  full  end  and  term  of  four  years  [or, 

270    (0  o)  ^^'^^^  ^®  ^^  ^'  ^'  shall  be  twenty-one  years  of  age,  which 

will  be  on  the day  of ,  in  the  year ];  during  which 

term  the  said  C.  B.  shall  well  and  faithfully  serve  the  said  E. 
F.  and  his  assigns,  in  all  such  lawful  business  as  he  shall  be  put 
to  by  the  said  E.  F.  or  his  assigns,  to  the  utmost  of  the  power 
and  ability  of  the  said  C.  B.,  and  at  all  times  behave  himself 
honestly  and  obediently  to  the  said  E.  F.  and  his  assigns.  And 
the  said  E.  F.  covenants  on  his  part,  and  agrees  to  and  with  the 
said  C.  B.',  that  he,  the  said  E.  F.,  will  find  and  allow  to  the 
said  C.  B.,  suitable  and  sufficient  food  and  clothing,  and  all 
other  necessaries  during  the  said  term. 

In  witness  whereof,  the  parties  ha^  hereto  set  their  hands 
and  seals,  the  day  and  year  above  written.  C.  B.  [l.  s.] 


State  of  California,  ) 


E.  F.  [l.  8.] 


Del  Norte  County, 

On  the day  of ,  in  the  year ,  personally  came 

before  me,  C.  B.,  to  me  known  to  be  the  person  who  executed 
'275.  (C.  0.)  the  within  contract,  and  on  a  private  examination  before  me, 
acknowledged  that  the  said  contract  was  made  and  executed  by 
him  freely,  for  the  purposes  therein  mentioned.  ^ 

E.  Mason,  Justice  of  the  Peace. 

(«)  The  execution  of  the  contraot  BhoQld  be  acknowledged  befon  a  public  mftglstnt* 
or  other  officer  authorised  to  administer  oatha .    [S  376  C  0 .] 
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No.  248. 
[Banckoft's  PKurrED  Blank,  No.  1025.] 
Will.    [$M270tol377C.C.] 
In  the  name. of  God,  Amen, 

I,  Paul  Clifford^  of  the  cUy  and  county  of  Sacramento,  State 
of  California,  of  the  age  of  thirty-five  years,  and  being  of  sound 
and  disposing  mind,  and  not  acting  under  duress,  menace,  fraud  isit. 
or  undue  influence,  do  make,  publish  and  declare  this  my  last 
will  and  testament,  in  manner  following,  that  is  to  say: 

First.  I  direct  that  my  bddy  be  decently  buried. 

Secondly.     I  direct  that  my  executors'  hereinafter  named,  1648. 
as  soon  as  (h&y  hat-e  sufficient  funds  in  their  hands,  pay  my 
funeral  expenses,  and  the  expenses  of  my  last  sickness,  and  the  vm, 
allowance  made  to  my  family,  and  all  my  just  and  lawful  d^bts. 

Thirdly.  I  give  and  bequeaih  to  my  vrife,  Jane  Clifford,  the  sum 
of  five  thousand  dollars;  to  my  son,  Charles  Clifford,  the  sum  of 
five  thousand  dollars;  and  to  my  daughter,  Elvsabelh  Clifford, 
the  sum  of  four  thousand  five  hundred  dollars;  which  said  several 
legacies  or  sums  of  money  I  direct  and  order  to  he  paid  to  the  said 
respective  legatees,  out  of  the  proceeds  of  the  sales  of  the  personal  ^^^'  ^^'  °'^ 
property  owned  by  me  at  the  time  of  my  death,  after  first  paying 
'  and  fully  satisfying  out  of  said  proceeds  all  my  just  debts,  and  the 
expenses  of  administration,  should  the  balance  of  said  proceeds 
suffice  for  that  purpose;  and^  if  not,  then  I  direct  and  order  said  i«44. 
legacies  or  sums  of  money  to  be  paid  to  the  said  req)ective  legatees 
pro  rata,  in  like  proportion.  um.  (O.  c.) 

Fourthly.  /  give  and  devise  to  my  said  son,  Charles  Clifford, 
his  heirs  and  assigns,  all  thai  certain  lot,  piece  or  pared  of  land, 
situate,  lying  and  being  in  the  city  and  county  of  San  Francisco, 
State  of  California,  bounded  and  described  as  follows,  to  wit: 

Commencing  at  the  northeast  comer  of  Montgomery  and  Cali-  imt.  (c.  c.) 
fomia  streets,  running  thence  northerly  along  the  easterly  line  of 
M(mtg<ymery  street,  fifty  (50)  feet;  thence  at  right  angles,  easterly 
fifty  (50)  fe^;  thence  at  right  angles  southerly,  fifty  (50)  feet,  to 
the  northerly  line  of  CcUifomia  street,  and  (hence  along  said  north- 
erly line  of  California  street  westerly,  fifty  (50)  feet,  to  said  point 
of  commencement;  together  with  all  the  hereditaments  and  appurte- 
nances thereunto  belonging,  or  in  any  wise  appertaining;  to  have 
and  to  hold  the  premises  above  described  to  the  said  Charles  Clif- 
ford, his  heirs  and  assigns  forever. 

Fifthly.  laive  and  devise  all  the  rest,  residue  and  remainder  of  _ 

r>  "^    1332.  (0.  C.) 

any  real  estate,  of  every  name  and  nature  whatsoever,  owned  by  me 
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18SS.  (0. 0)  ^  ^  ^^^^  ^  ^y  death,  to  my  said  vn/e,  Jane  Clifford,  and  my 
said  daughter,  Elizabeth  Clifford,  to  he  divided  equally  between 
(hem,  share  and  share  alike. 

Sixthly.  I  give  and  bequeath  aU  the  rest,  residue  and  remainder 

in  (0. 0.)  ^  ^2/  P^r907ial  estate,  go(Sds  and  chattels,  of  whatever  bind  or  na- 
ture, owned  by  me  td  (he  iiine  of  my  deaih,  to  my  said  yaife^  Jane 

im  (0. 0.)  Clifford. 

188S.  (a  0.)      Lastly.  I  hereby  appoint  TimoQvy  MarUuim  and  Gordon  Ben- 

18M.  nett,  of  said  cUy  and  county  of  Sacramento,  the  executors  of  this, 

my  last  will  and  testament;  hereby  reyoking  all  former  ynLls 

13M.  (0.  a)  by  Qie  made. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 

this  ninth  day  of  April,  in«  the  year  of  our  Lord  one  thousand 

eight  hundred  and  seventy-three, 

Paul  Clifford,    [l.  s.] 

The  foregoing  instrument,  consisting  of  one  page  besides 

this,  was,  at  the  date  thereof,  by  the  said  FauJ  Clifford,  signed, 

i37«.  (0. 04  and  sealed  and  published  as,  acknowledged  and  declared  to  be 

his  last  will  and  testament,  in  </ie  presence  of  us,  and  fheU  we 

(hen,  at  his  request,  and  in  his  presence,  and  in  the  presence  of 

each  other,  subscribed  our  names  as  witnesses  thereto. 

Moses  King,  residing  at  220  J  street,  Sacramento, 

JBomer  Willard,  residing  at  No.  520  K  street,  Sacramento. 

KoxB.— These  blanks  sre  printed  on  sheets  of  legal  cap.  The  whole  of  the  Beoond 
page  is  left  blank  for  the  Insertion  of  all  articles  in  the  wiU  between  the  seeond  and  tart; 
and  tfans  the  blank  space,  if  not  sufficient,  oan  be  increased  to  any  extent  by  inserting 
sheets  of  legal  cap  between  the  two  leaTos  ef  the  blank. 


1681. 


No.  249. 
Form  of  WiU.  [jmoc.C] 

I,  A.  B.,  of  lawful  age,  at  present  a  resident  of  the  city  and 
county  of  San  Francisco,  State  of  California,  do  publish  and 
declare  this  my  last  will  and  testament: 

1st.  I  give  and  bequeath  to  C.  D.  [here  mention  the  amount  of 
money,  (he  goods,  or  other  property]. 

2d.  I  devise  to  E.  F.  [here  mention  or  describe  (he  land  devised.] 

3d.  I  give,  deyise  and  bequeath  to  B.  B.,  my  wife  [a  piece  of 
land  and  household  furniture,  or  other  property], 

4th.  I  direct  my  executors  to  sell  my  real  estate  or  any  por- 
tion thereof,  at  public  or  private  sale,  as  they  see  fit,  whenever, 
in  their  judgment,  it  becomes  necessary  or  expedient. 

5th.  I  declare  that  I  am  out  of  debt  [or,  that  the  following 
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list  contains  a  statement  of  all  my  present  indebtedness,  other 
than  the  del)t8  of  the  commercial  house  of  which  I  am  a  jnem- 
ber]. 

6th.  The  remainder  of  my  property  I  leave  to  descend  ao^  is86.  (o.  o 
cording  to  the  law  of  distribution,  provided  any  member  of  my  jjjj  /(,  c) 
family  or  any  of  my  descendants  be  living  at  the  time  of  my 
death.     If  none  of  them  be  living,  then  one  fourth  of  such  isss.  (O.  c.) 
residue  is  to  go  to  O.  P.,  one  fourth  to  Q.  B.,  one  fourth  to  the 
California  Orphan  Asylum,  and  one  fourth  to  the  San  Francisco 
Belief  Society. 

Lastly.  I  appoint  B.  B. ,  my  wife,  as  my  executrix,  and  S.  T. 

and  U.  y.  as  my  executors,  either  or  all  of  them,  to  serve  as 

they  may  wish,  without  the  necessity  of  giving  bonds. 

A.  B. 
[Execution  and  attestation  as  in  previous  form.] 


No.  250. 
Short  Form.   [M270C.C.] 

I,  Warren  0.  Norris,  of  the  city  of  San  Francisco,  being 
dangerously  ill,  but  sound  in  mind,  do  by  these  presents  make 
this  my  last  will  and  testament,  and  give  and  bequeath  all  my 
estate,  real  and  personal,  of  which  I  may  die  seized  and  pos-  ^<^* 
sessed,  after  paying  my  funeral  expenses  and  just  debts,  to  my 
brother,  James  Norris,  to  whom  I  intrust  the  care  and  educa-  i^ss. 
tion  of  my  children,  and  hereby  appoint  James  Graves,  of  San 
Francisco,  executor  of  this  my  last  will  and  testament. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name 

and  afi^ed  my  seal,  this  twenty-fifth  day  of  January,  1872. 

his 
Wabrek  C.  Nobbis,  X  [l.  s.] 

mark. 
[Execution  as  in  previous  form.] 


No.  251. 
Will.    [M  1270  to  1408  CO.] 

In  the  name  of  God,  Amen.  I,  Joseph  L.  Folsom,  of  the  United 
States  army,  residing  in  the  city  of  San  Francisco,  State  of  Cali- 
f omia>  being  of  sound  mind  and  memory,  and  considering  the 
uncertainty  of  life,  do  therefore  make,  ordain,  publish  and  de* 
clare  this  to' be  my  last  will  and  testament.     That  is  to  say: 

1st.  After  all  my  lawful  debts,  whether  to  Government  or 
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to  individualfl,  are  paid  and  discharged,  I  give  bequeath  and 
devise  t6  my  mother,  Mrs.  A.  B.,  now  living  at  Meredith  Bridge, 
State  of  New  Hampshire,  the  sum  of  $5,000  during  her  life- 
time; what  remains  of  the  same  at  her  death  to  go  to  her  grand- 
children by  my  sister,  Mrs.  G.  D.,  who  now  lives  at  Northfield, 
State  of  New  Hampshire. 

2d.  I  give,  bequeath  and  devise  all  my  personal  effects  and 
property  in  equal  portions,  to  my  said  mother  and  my  said 
sister,  C.  D.,  and  I  request  that  such  of  my  personal  effects  as 
in  the  opinion  of  my  executors  may  be  worthy  of  preservation, 
and  easy  of  shipment,  may  be  sent  to  them,  via  Boston. 

3d.  I  give,  bequeath  and  devise  all  my  real  estate  which  re- 
mains after  satisfying  the  foregoing  provisions,  as  follows:  two 
1274.  (C.  0.)  thirds  of  the  same  to  the  children  of  the  said  C.  D.,  my  sister — 
the  male  child  to  have  one  third  of  the  two  thirds  so  bequeathed 
— and  the  remaining  one  third  of  my  said  real  estate  I  give, 
bequeath  and  devise  to  my  nephew,  E.  F.,  now  living  at  Bed- 
ford, in  the  State  of  Ohio,  at  school. 

4th.  I  make  and  appoint  my  friends,  H.  W.  Halleck,  A.  G. 
1294.  (C.  0.)  Peachy  and  P.  Warren  Van  Winkle,  all  now  in  the  city  of  San 
Francisco  aforesaid,  executors  of  this  my  last  will  and  testa- 
ment, hereby  revoking  all  former  wills  by  me  made. 

J.  L.  FOLSOM,      [l.  8.] 

[Execution  and  attestation  as  in  next  form.] 


No.  262. 
Another  Form  of  Will.    [»i270toi36l,  0.  C] 

In  the  name  of  God,  Amen.    I,  John  Jackson  Starkey,  of  the 

1270.  (c,  c^  city  of  San  Francisco,  and  State  of  Galifomia,  being  weak  in 

body,  but  of  a  sound  and  disposing  mind,  do  make,  publish  and 

declare  this  my  last  will  and  testament,  in  manner  following, 

that  is  to  say: 

Ist.  I  give,  devise  and  bequeath  to  my  executors,  hereinafter 
named,  all  and  singular,  my  property  real  and  personal,  where- 
soever situated,  and  all  moneys  belonging  to  me  of  which  I  may 
die  possessed,  in  trust,  nevertheless,  and  to  and  for  the  follow- 
ing uses  and  purposes,  viz. : 

2d.  I  direct  my  said  executors  to  sell,  all  and  singular,  the 

isei.  estate  and  property  belonging  to  me,  which  may  come  into  their 

hands,  as  soon  after  my  death  as,  in  their  judgment,  may  be 

most  for  the  interest  of  my  estate,  and  convert  the  same  into 

1338.  (0. 0.)  cash;  and  I  direct  my  said  executors  to  invest  such  proceeds  of 
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sale,  with  all  moneys  that  may  come  into  their  hands,  and  keep 
the  same  invested  in  some  safe  manner,  as  in  their  judgment 
may  seem  best,  for  the  benefit  of  my  two  daughters,  Catharine  i"^^- 
and  Elizabeth  Starkey,  equally. 

3d.  I  appoint  my  executor,  William  Beamonte,  Esq.,  herein- 
after named,  the  guardian  of  the  persons  and  estates  of  my  said  ^^*  <^-  ^*) 
daughters,  and  request  him  to  undertake  the  management  and 
control  of  such  moneys  belonging  to  me  as  may  come  into  his 
hands,  in  England,  and  to  invest  the  same  as  hereinafter  1357.  ^q.  o.) 
directed,  and  to  apply  the  income  thereof  to  the  support  and 
education  of  my  said  daughters,  so  long  as  they  remain  unmar- 
ried; and  if  either  of  my  daughters  shall  marry,  then  I  request 
my  said  executor,  Beamonte,  to  settle  upon  the  one  so  marrying, 
the  portion  of  such  moneys  or  property  belonging  to  her,  in  such 
manner  that  the  same  shall  be  free  from  all  control  of  her  hus- 
band, and  that  she  may  realize  and  enjoy  the  income  thereof 
without  any  interference  or  hindrance  on  the  part  of  such 
husband. 

4th.  I  request  my  executor,  Lewis  A.  Thomas,  hereinafter 
named,  to  exercise  his  discretion  with  the  moneys  belonging  to 
me,  which  may  come  into  his  hands  in  California,  whether  to 

1374   fO  0  \ 

invest  the  same  in  some  safe  manner,  for  the  benefit  of  my  chil-  * 
dren  as  aforesaid,  or  to  remit  the  same,  by  some  safe  method, 
to  my  said  executor,  Beamonte,  in  England.  But  whenever,  in 
the  judgment  of  my  said  executor,  Thomas,  it  may  be  expedient, 
I  will  and  request  that  he  remit  to  my  said  executor,  Beamonte, 
such  moneys,  principal  and  interest,  as  may  come  into  his 
hands,  to  be  used  and  employed  by  him  for  my  said  children  in 
the  manner  above  provided. 

5th.  I  hereby  nominate  and  appoint  my  friend,  the  said 
William  Beamonte,  Esq.,  Warrington,  Lancashire,  county  of 
Lancashire,  England,  to  be  my  sole  executor  in  England,  of  nss. 
this,  my  last  will  and  testament,  and  guardian  of  the  persons 
and  estate  of  my  said  daughters,  as  aforesaid.  And  I  nom-  mi.  (q.  c) 
inate  and  appoint  my  friend,  the  said  Lewis  H.  Thomas,  to  be 
my  sole  executor  in  California — directing  that  each  of  my  said 
executors  be  accountable  only  for  the  moneys  or  property  that 
each  may  receive,  and  not  one  for  the  other. 

6th.  Li  the  event  of  the  death  of  either  of  my  said  daughters, 
then  I  leave  the  portion  of  my  said  estate  to  which  she  would  ism.  (o.  c.) 
be  entitled,  to  her  issue  lawfully  begotten;  or  if  she  should  die  ^^^^  ^q^  q  ^ 
without  lawful  issue,  then  I  direct  that  such  portion  be  held  by 
my  executor,  Beamonte,  for  the  benefit  of  the  daughter  that 
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13M.  (0.  c.)  may  survive,  upon  the  same  trusts  and  conditions  as  herein- 
before expressed. 

7th.  I  hereby  revoke  and  annul  all  other  and  former  wills  by 
me  made. 

In  witness  whereof,  I  hereunto  put  my  band  and  affix  my 
seal,  at  the  city  of  San  Francisco,  this  twentieth  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-two.  John  J.  Stabket.    [l.  b.] 

The  foregoing  instrument,  consisting  of  two  pages,  besides 
this,  was,  at  the  date  thereof,  by  the  said  John  J.  Starkey,  si^ed, 
1376.  (0. 0.)  sealed  and  published  as  and  declared  to  he  his  last  will  and  tes- 
tament, in  presence  of  us,  who,  at  his  request,  and  in  kis  pres- 
ence, and  in  the  presence  of  each  other,  subscribed  our  names 
as  witnesses  thereto.  Selden  S.  Wright^ 

Residing  at  No.  817  Lombard  Street^  San  Francisco,  StaJte  of 
Caltfomia. 

t7.  C.  Boies, 

Besiding  at  No.  708  Pine  Street,  San  Francisco,  Califomia. 


1716. 
1714. 


\ 


No.  253. 
Notice  of  Appeal.   [M  940,  969, 1715.] 

In  the  Probate  Court  of  the  City  and  County  of  San  Francisco, 

State  of  California: 

In  the  Matter  of  the  Estate 

of 
Robert  Freeman,  Deceased. 

1313.  Mary  Freeman, 

Contestant  and  Plaintiff. 
1716.  vs. 

John  Styles, 

Petitioners  and  Defendant. 

661.  Tou  will  please  take  notice  that  the  contestant  and  plaintiff  m 

j^  the   above    entitled  action  hereby   appeals    to   the    Supreme 

Court  of  this  State,  from  the  order  overruling  said  plaintiff's 
motion  for  new  trial,  therein  made  and  entered,  in  tbe  said  Pro- 
bale  Court,  on  the  tenth  day  of  Februg,ry,  A.  D.  1873, 
Dated  this  second  day  of  AprU,  A.  D.  1878. 

Tours,  etc.,  James  Rice, 

Attorney  for  Plaintiff  and  Contestant, 
y^^^  To  the  Clerk  of  said  District  Court,  and  Charles  Franklin,  at- 

torney for  Defendant  and  Petitioners, 

NoTB.— Except  in  a  contest  on  the  probate  of  a  will,  there  is  no  party  plaintiff  and  de- 
fendant in  the  Probate  Court. 
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No.  264. 
Notice  of  Intention  to  Move  for  New  Trial.    [«1714.  1717 

and  656.] 
In  the  Probate  Court  of  the  City  and  County  of  San  Fran- 
cisco, State  of  California:  ^^^' 

* 

Mary  Freeman, 

.    Contestant  and  FleAntiS.         "i«- 
vs. 
John  Styles, 

FetitioTier  and  Defendant. 


In  the  Matter  of  the  Estate 

of 
Bohert  Freeman,  Deceased. 


Please  take  notice,  that  contestant  and  plaintiff  will  move  this 
Honorable  Court,  at  the  Court  room  thereof,  in  the  city  and  osv- 
county  of  San  Francisco,  on  the  twenty-fifth  day  of  January, 
A.  D.  1873,  at  the  opening  of  the  Court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  to  set  aside  and  vacate  the 
order  admitting  vnU  of  said  deceased  to  probate,  heretofore  made 
and  entered  herein,  and  to  grant  a  new  trial  of  said  cause.  Said 
motion  will  be  made  upon  the  following  grounds,  viz: 

(1.)  Irregularity  in  the  proceedings  of  the  Court,  by  which plaint- 
'^  was  prevented  from  having  a  fair  trial, 

(2.)  Irregularity  in  the  proceedings  of  the  jury,  by  which  plaintiff  ^^^ 
was  prevented  from  having  a  fair  trial, 

(3.)  Misconduct  of  the  jury,  by  which  plaintiff  was  prevented 
from  having  a  fair  trial, 

(4.)  Accident  which  ordinary  prudence  could  not  have  guarded 
against. 

(5.)  SurprUse,  which  ordinary  prudence  could  not  haaoe  guarded 
against, 

(6.)  Newly  discovered  evidence  material  for  plaintiff,  and 
which  she  could  not  wUh  reasonable  diligence  have  discovered  and 
produced  at  the  trial, 

(7.)  Insufficiency  of  the  evidence  to  justify  (he  verdict. 

(8.)  That  the  verdict  is  against  law, 

(9.)  Error  in  law  occurring  at  the  trial,  and  excepted  to  by  the 
plaintiff,      •  James  Rice, 

Attorney  for  Plaintiff  and  Contestant, 

To  Charles  Franklin,  attorney  for  Defendant  and  petitioner. 
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No.  of  Foim. 
ACCOUNT, 

of  administrator  or  execntor 18*2 

aflSdayit  to 184 

application  to  compel  rendering  of 178 

order  on  the  foregoing 179 

citation  to  show  cauBe  for  failure  to  render 181 

revocation  of  letters  for  failing  to  render 180 

accompanying  report 185 

order  appointing  day  for  settlement  of 186 

notice  for  posting 187 

appointment  of  attorney  on 188 

ezceptionB  to 192 

appointment  of  referee  to  examine 193 

report  of  referee  on 194 

decree  of  settlement  of  (annual) 195,  196,  197 

petition  by  creditor  to  compel 178 

order  to  render 17^ 

consent  of  attorney  to  settlement  of 191 

decree  of  settlement  of  (final)  197 

partners  of  deceased,  petition  for 151 

order  for 152, 153 

of  reference  of 156 

report  of  referees  on \ 157 

ACCOUNT  OF  SALES.    See  Bircnar. 

ACKNOWLEDGMENT, 

of  receipt  of  property  on  distribution 208 

ADMINISTRATION, 

letters  of.    See  Lettxbs. 

order  of.    See  Obdsb. 

expenses  of.    See  Expbmbis  or  AnxnaBTBiTioN. 

settlement  of.    See  Aoooumt. 

ADMINISTBATOB, 

appointment  of 44 

bond  of.  on  appointment 46,  47 

for  annual  rents,  issues  and  profits 48 

oath  of 48 

further  security  of,  petition  for 59 


•  •  • 
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Ho.  of  Fom. 
ADMINISTEATOR— Conliiwied. 

order  for 60 

order  of  discharge  of,  on  rengnatiou 72 

affidaTit  of,  to  inyentory 76 

agreement  between,  and  claimant  to  refer 105 

deed  of 148 

bond  of  indemnity  to 150 

account  of 182 

accompanying  report  of 185 

final  diflchaige  of 210 

de  bonis  non  with  will  annexed — 

appointment  of,  on  death  of  exeontor 52 

request  of  appointment  of,  by  person  entitled 54 

public,  petition  of,  for  letters 49 

order  of  administration  to,  after  opposition 51 

revocation  of  letters  of 57 

citation  of,  on  application  to  revoke  his  letters 56 

AFFIDAVIT.    See  Oath. 

* 

of  mailing  notice,  to  heirs 12 

of  sureties  to  bond 36,  46,  47 

of  posting  notices 43 

of  appraisers .• 75 

to  creditor's  claim 101 

of  publication  of  notice  to  creditors 100 

notices  posted,  of  hearing  application  to  sell  personal  prop- 
erty   115,  116 

auctioneer  to  sales  of  personal  property 121 

real  estate 137 

posting  notice  of  time  for  return  of  sales  of  real  estate 141 

to  annual  account 184 

AGIIEEMENT. 

between  administrator  and  a  claimant  to  refer ...   .  ^ 105 

ALLOWANCE, 

and  record  of  will  proved  in  another  State  or  county,  peti- 
tion for 27 

order  of  publication  of  time  appointed  for  hearing  of 29 

of  account.    See  AoGomrr. 

to  family.    See  Family  AUiOWAKcx. 

ANNUAL  ACCOUNT.    See  Aooouot. 

ANSWEB, 

to  contestant's  opposition  to  probate  of  will 21 

APPEAL, 

notice  of 263 

APPLICATION.    Bee  Petition. 

to  extend  time  to  file  renunciation  of  trust  by  executor 5 

for  order  that  surviving  partner  render  an  account 151 

of  creditors  for  executor  to  bring  action  to  recover  property 

fraudulently  conveyed  by  deceased 162 

to  compel  rendering  of  account 174 

APPOINTMENT, 

of  attorney  for  minors  and  persons  residing  out  of  county 

on  application  for  probate 15 
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No.  of  Form. 
APPOINTMENT— 0(m«n«€d. 

executor  where  there  is  no  contest 19,    25 

administrator  de  bonis  rum  with  will  annexed,  on  death 

of  executor 34 

administrator , 44 

request  for,  by  person  entitled 54 

appraisers 74 

time  and  place  for  hearing  application  to  sell  personal 

property 113 

attorney  for  minors  on  application  for  sale  of  real  estate ...  1 26 

time  for  making  return  of  sales  of  real  estate 139 

referees  to  examine  partnership  accounts 156 

time  and   place  of   hearing  petition  for   conveyance  of, 

real  estate 165,  166 

day  for  settlement  on  account 186 

attorney  on  settlement  of  account 188 

referee  to  examine  account 193 

day  of  hearing  application  for  partition  and  directing  notice  214 

of  guardian  and  attorney  for  minors  on 215 

commissioners  to  make  partition 217 

guardian  of  minors 229 

time  of    hearing  petition  for   guardianship  of  incompe- 
tent person 227 

guardian  of  incompetent  person 235 

APPRAISEMENT, 

and  iuTentory  with  affidayits 75,  76 

APPRAISERS, 

appointment  of 74 

certificate  of 75 

oath  of 75 

biU  of 76 

APPRENTICE, 

indenture  of 241 

consent  of  father  or  mother  to  binding  of 242 

justice's  certificate,  where  mother  gires  consent 243 

consent  of  g^uardian 244 

certificate  of  consent  by  ofi&cers 245 

APPROVAL, 

of  claim.    See  Cbsditobs. 

and  confirmation  of  sales.    See  Oonfzbmahom  axid  Apfbotal. 

ASSENT.    See  Gonsbnt. 

ATTACHMENT, 

order  to  show  cause  against,  on  application  for  order  on 
partners  of  deceased  to  render  account 154 

ATTORNEY, 

for  minors  and  persons  residing  out  of  county,  on  applica- 
tion for  probate,  appointment  of i . .     15 

consent  of,  to  probate i 16 

on  application  for  sale  of  real  estate,  appointment  of 126 

assent  to  order  of  sale  of  real  estate 129 

on  settlement  of  account 188 

on  application  for  partition,  appointment  of 215 


) 
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Ko.  of  Fonn. 

AUCTIONEER, 

affidaTit  of,  to  sales  of  personal  property 121 

real  estate 13^ 

BILL  OF  APPRAISERS.    See  Appbaibebs. 

BILL  OF  CLERKS' FEES ^^ 

BOND, 

of  execntor  or  administrator 36,  4B,    47 

for  annual  rents,  issues  and  pro&ts 48 

new,  order  of,  on  application  of  surety 66 

order  revoking  letters  on  failure  to  give ^ 

of  indemnity  to  administrators I^^ 

guardian  of  minors I . . . .  231 

CAUSE, 

order  to  show,  as  to  revocation  of  letter^',  on  failure  to  flie 

inventory 77 

on  application  to  sell  real  estate 125 

failure  to  give  notice  to  creditors 107 

against  attachment  on  application  for  order  on  partners  of 

deceased  to  render  account 154 

on  failure  to  render  exhibit 176 

application  for  sale  of  real  estate  by  guardian 237 

CERTIFICATE, 

of  sale  of  real  estate '. 127 

oonflrmation  of  sales  of  real  estate 144 

proof  of  will  and  facts  found 18 

appraisers 75 

notary,  of  presentment  of  creditor's  claim 103 

justice,  of  death,  etc.,  of  father  of  apprentice 243 

consent  by  officers 245 

CITATION, 

to  heirs  and  parties  interested  in  probate 13 

proof  of  service  of 13 

under  special  order 56 

to  render  account , 181 

order  for,  on  application  to  revoke  probate 30 

to  administrator  on  appUcation  to  revoke  letters 56 

return  of  service  of  13 

order  for 60 

order  for,  requiring  administrator  to  render  exhibit. ..'.....  175 

to  show  cause  for  failure  to  render  account 176 

CLAIMANT.    See  Cbeditobs. 

CLAIMS  OF  CREDITORS.    See  Cbeditobs. 

CLERK'S  CERTIFICATE.    See  Cebtipicatb. 

COMMISSIONERS, 

appointment  of,  to  make  partition 217 

warrant  to 218 

notice  to  appear  before 219 

report  of 220,  224 

order  confirming  report  of 221 

COMMITMENT.    See  Wabbant 81 

COMPENSATION  OF  EXECUTOR, 

renunciation  of 172 


/ 
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No.  of  Fonn. 
COMPBOMISE  OF  DEBT  OB  CLAIM, 

petition  for 158,  160 

order  authorizing 169,  161 

CONFIBMATION  AND  APPBOVAL, 

of  sales  of  personal  property,  petition  for        119 

order  of 122,  123 

private  sales  of  personal  property,  petition  for Ill 

sales  of  real  estate,  petition  for  order  of 144,  145 

objections  to 128 

assent  of  attorney  for  minors  to  129 

order  of 144,  145 

report  of  commissioners  in  partition 221 

sale  of  seal  estate  for  partition 222 

CONSENT, 

of  attorney  for  minor  and  absent  heirs,  to  probate 16 

to  order  of  sale  of  real  estate 129 

confirmation  of  sale  of  real  estate 144 

of  attorney  to  settlement  of  account 191 

father  or  mother  to  indenture  of  apprentice 242 

guardian  to  indenture  of  apprentice 244 

certificate  of,  by  offlceis 245 

CONTINUAI^CE, 

of  hearing  of  annual  account 193 

OONTBACT, 

of  service  by  a  minor  coming  from  another  county  or  State  247 

CONTRIBUTION  BY  DEVISEES, 

order  of .-  211 

GONVETANCE  OF  BEAL  ESTATE.    See  Bbal  Ebtatb,  Deed. 

CBEDITOBS, 

petition  for  letters  by 50 

order  of  publication  of  notice  to . : 98 

notice  to 99 

de<^e  showing  due  publication  of  notice  to 102 

claim  ot 101 

approval  of,  by  administrator  and  judge 101 

certificate  by  notary  of  presentment  of  103 

agreement  between  administrator  and  claimant  to  refer. . . .  105 

order  to  show  cause  on  failure  to  give  notice  to 107 

statement  of  claims  of,  presented 104 

compromise  of  claim  or  debt. 158,  160 

order  authorizing 159,  161 

application  of,  for  executor  to  bring   action  to  recover 

property 162 

order  for  same 163 

petition  by  to  compel  administrator  to  account  and  pay 

di'ridends 198 

DEBT, 

compromise  of.    See  Compbomise  of  Debt 158 

DECBEE,    See  Obdbb. 

for  a  homestead 89 

showing  due  publication  of  notice  to  creditors 102 

16 
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No.  of  Item. 

authorizing  administrator  to  execute  conveyance.  .167,  168, 169 

of  settlement  of  annual  account 195,  196,  197 

final  account 197,  900 

allowing  distribution  before  close  of  administratior 204 

of  final  distribution 209 

distribution  with  order  of  contribution  by  devisees. '. 211 

and  partition,  petition  for 212 

final  discharge 210 

DEED, 

of  administrator  or  executor 148 

of  guardian 149 

partition,  petition  for  order  directing  administration  to  make  212 

DEMAND. 

for  jury  trial,  etc 22 

DE8TE0YED  OB  LOST  WILL, 

petition  to  establish 38 

DEVISEES  AND  LEGATEES, 

order  of  contribution  by 211 

DISCHABGE, 

of  administrator  on  resignation 72 

final 210 

DISTRIBUTION, 

to  heir  before  dose  of  administration,  petition  for 201 

order  for  hearing  on  same,  and  notice 202 

notice  of  hearing  to  be  posted 203 

decree  allowing 204 

petition  for 205 

order  of  publication  and  proof  of  publication 206 

decree  of 209 

with  order  of  contribution  by  devisees 211 

petition  for  decree  of,  and  partition 212 

receipt  of  property  on  acknowledgment  of 207, 208 

receipt  on 208 

DISTRICT  COUBT, 

of  reference  of  claim  to  be  entered  in 106 

DIVIDENDS, 

petition  of  creditor  to  compel  payment  of 198 

EMBEZZLEMENT, 

petition  on  complaint  of 79 

EXCEPTIONS.  See  Objbotionb. 

EXECUTOB.  See  Adminibtbatob. 

renunciation  of  trust  by 4 

application  to  extend  time  to  file  renunciation 5 

appointment  of  where  there  is  no  contest 19 

administrator  de  bonis  non  on  death  of 34 

bond  of,  on  appointment 34,  46,  47 

for  annual  rents,  issues  and  profits 48 

bond  of,  on  sale  of  real  estate 133 

resignation  of 71 

deed  of 148 


INDEX  TO  APPENDIX.  CCxliii 

No.  of  Fonn. 
EXECUTOR— (7on«nue<f. 

bond  of  indemnity  to 150 

renunciation  by,  of  compensation  proyided  for  in  wiU ....  172 

EKBTBTT, 

to  be  made  at  third  term^ 173 

petition  that  administrator  render 174 

order  for  citation  requiring  administrator  to  render 175 

to  show  cause  on  failure  to  render 176 

objections  to '. .  177 

EXPENSES  OF  ADMINISTRATION, 

petition  for  order  to  sell  i)ersonal  property  to  pay 

108,  109,  110,111,112 

FAMILY  ALLOWANCE, 

petition  for 84 

order  for 85 

when  estate  is  insolvent  86 

that  whole  estate  be  paid  to  family 87 

petition  for  order  to  sell  personal  property  .to  pay 109 

FINAL, 

account.    See  Aooonirr. 

discharge.    See  Dischabqb. 

distribution.    See  Distbibution. 

GROUNDS, 

of  opposition  to  probate  of  will * 22 

GUARDIAN  OF  MINORS, 

petition  for  appointment  of 225 

nomination  of,  by  minors 226 

directing  notice  of  application  to  be  appointed,  to  be  given 

to  relatives  of  minors 227 

^  appointing 229 

bond  of 231 

letters  of 232 

of  incompetent  person,  petition  for  appointment  of 233 

order  appointing  time  of  hearing 234 

appointing 235 

petition  of,  for  order  of  sale  of  real  estate 236 

order  to  show  cause  upon 237 

order  of  sale  of  real  estate 238 

bond  of,  before  sale  of  real  estate 239 

GUARDIANSHIP.    See  Guasduiy. 

HEIRS, 

and  parties  interested  in  probate,  citation  to 13 

minor,  and  persons  residing  out  of  county,  appointment  of 

attorney  for 15 

consent  of  attorney  for,  to  probate 16 

appointment  of  attorney  for,  on  application  to  sell  real  es- 
tate   126 

for  partition 215 

assent  of,  to  order  of  sale  of  real  estate 129 

confirmation  of  sales  of  real  estate , 129 

dsstribution  to,  before  close  of  administration,  petition  for.  201 
order  for  hearing  on  same  and  notice 202 


CCxliv  INDKX  TO  APPENDIX. 

Ho.  of  Fonn. 

BJSIBB—Continutd, 

notice  of  hearing  to  be  posted 203 

decree  allowing 204 

HOMESTEAD, 

declaration  of 90 

order  of  reference  on  application  for 92 

petition  for ' 88 

report  of  referee  on 91 

decree  for 89 

liens  on  to  be  paid 91 

INCOMPETENT  PERSON, 

petition  for  appointment  of  guardian  of 23S 

order  appointing  time  of  hearing  and  directing  notice 234 

order  appointing  guardian  of 235 

INDEMNITY, 

bond  to  executors  or  administrators 150 

INDENTUEE, 

of  apprentice 241 

consent  of  father  or  mother  to 242 

justice's  certificate  where  mother  gives  consent 243 

of  servant 246 

INSANE  PERSON.    See  Incompetkmt  Pbbson. 

INSOLVENT  ESTATE.    Sbb  Familt  Aixowjlnck. 

INVENTORY, 

with  the  affidavits,  etc .\ 75 

Older  to  show  cause  as  to  revocation  of  letters  on  failure  to 

file 77 

summary  revocation  of  letters  on  failure  to  file 78 

ISSUES, 

request  of  trial  of,  by  jury 22 

record  of,  on  jury  trial  in  District  Court 106 

JURY, 

request  that  issues  be  tried  by 22 

record  of  issue  on  trial  by,  in  District  Court 106 

JUSTICE, 

certificate  of,  to  death,  etc.,  of  father  of  apprentice 243 

LETTERS, 

of  administrator  with  will  annexed 35 

of  administration 58 

petition  for 60.  52 

notice  on,  for  posting 42 

order  for 41 

proof  of  posting 43 

petition  for  by  public  administrator 49 

creditor 50 

petition  for  revocation  of 54 

of  public  administrator,  order  revoking 57 

adxninistration  with  will  annexed 32 

de  bonis  non, 

petition  for,  on  death  of  former  administrator 52 

order  for 44 

of  guardianship 232 


INDEX  TO  APPENDIX.    .  CCXlv 

No.  of  Fozni. 
LETTERS-^owttntied. 

petition 225 

order  directing  issnance  of 229 

special '. 70 

petition  for 39 

order  for -. .  .  70 

testamentary 37 

petition  for  in  county  of  testator's  residence 1 

estate  is,  deceased  having  died  out  of  State,  and  being  a 

non-resident 2 

where  there  is  estate,  deceased  dying  in  another  county  and 

being  a  non-resident  of  the  State 3 

where  will  is  in  possession  of  third  party 7 

objections  to  granting  of 23 

revocation  of  on  failure  to  give  new  sureties 67 

after  will  found 73 

order  to  show  cause  as  to,  on  failure  to  file  inyentory 77 

summary,  on  failure  to  file  inventory 78 

for  failing  to  account 180 

LOST  OR  DESTROYED  WILL, 

petition  to  establish 38 

MINORS.    See  Attobket,  Appointment,  Heibs,  Guabdian. 

MOTION, 

for  new  trial 254 

NEW  BOND.    See  Bond. 

NOMINATION  OF  GUARDIAN. 

by  minors 226 

NOTARY  PUBLIC, 

certificate  by,  of  presentment  of  creditor's  claim 103 

NOTICE. 

of  publication  of  time  for  proving  will 10 

to  heirs  of  time  appointed  for  probata  of  will 11 

time  appointed  for  allowance  of  will  probates  in  another 

State 11 

order  of  publication  of i 29 

on  application  for  letters  of  administration,  order  for  post- 
ing      41 

such  application  for  posting 42 

affidavit  of  posting 43 

to  creditors 99 

order  of  publication  of 98 

affidavit  of  publication  of 100 

decree  showing  publication  of 102 

order  to  show  cause  on  failure  to  give 107 

of  time  and  place  of  hearing  application  to  sell  personal 

property,  order  directing 117,  118 

afiidavit  of  posting  -of 115 

publication  of 120 

of  sale  of  personal  property 118 

sale  of  real  estate  at  private  sale 130,  131 

sale  of  real  estate  at  public  sale 132 

time  and  place  tot  making  return  of  sales  of  real  estate 140 
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NOTICE— Conttnwed. 

order  of / 127 

affidAvit  of  posting  of 135 

pnblication  of 13^ 

time  and  place  for  hearing  petition  for  oonveyanoe  of  real 

estate 166 

Older  of  publication  of 165 

settlement  of  account,  for  posting l^ 

petitition  for  distribution  to  heir  before  dose  of  adminis- 
tration, for  posting 903 

order  for 202 

petition  for  partition,  order  for ' 212 

acknowledgment  of  service  of 213 

proof  of  serrice  of 216 

to  appear  before  commissioners  in  partition 217,  219 

of  application  for  guardianship  to  relatives  of  minors,  order 

directing 231 

hearing  application  for  guardianship  of  incompetent  person, 

order  directing 237 

OATH, 

of  office  of  administrator  or  executor 35,  37,    7D 

of  office  of  administrator,  with  will  annexed 35 

appraisers 75 

guardian 236 

to  inventory 75 

OBJECTIONS, 

to  will 20 

granting  letters  testamentary 23 

order  of  administration  to  public  administrator  after 51 

to  granting  order  of  sale  of  real  estate 128 

confirmation  of  sale  of  real  estate 142 

order  overruling 143 

report  of  referee  appointed  to  examine  account  of  surviving 

partner 156 

exhibit 177 

account  of  administrator 192 

OFFER  OF  TEN  PEB  CENT., 

advance  on  sale  of  real  estate 147 

OPPOSITION  TO  WILL.    See  OwEcnoNs. 

OKDEB, 

extending  time  to  file  renunciation  of  trust  by  executor. ...      6 

of  publication  of  time  appointed  for  probate,  etc 9 

appointing  attorney  for  minors  and  non-residents 15 

of  probate  of  will  where  there  is  no  contest 19 

of  probate  after  contest 24,  25 

where  subscribing  witnesses  are  non-residents  of  county ....  26 

requiring  possessor  of  will  to  produce  it 8 

of  publication  of  time  appointed  for  allowance  of  will  pro- 

batedin  another  State 29 

for  citation  on  application  to  revoke  probate 30 

revoking  probate 31 

of  publication  and  posting  on  application  for  letters  with 

will  annexed 83 
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Nb.  of  Form. 
ORDEB— Conttnwcd. 

appointing  administrator  de  bonis  non^  with  vill  annexed. .  34 
for  posting  notices  of  application  for  letters  of  administra- 
tion   41 

appointing  administrator 44 

of  administration  to  public  administrator  after  opposition . .  51 
for  letters  de  bonis  lum^  citation  and  special  term  on  applica- 
tion for  revocation 53 

reyoking  letters  of  public  administrator 57 

for  citation  on  application  for  further  security 60 

order  at  special  term 55 

that  new  security  be  given 61 

reToking  letters  in  the  same  manner 62 

of  pnblication  to  release  surety 64 

releasing  surety  on  his  request 65 

that  new  bond  be  given  on  application  of  surety 66 

revoking  letters  for  failure  to  give  new  bond 67 

for  special  letters 69 

probate  of  will  found  after  administration  granted 73 

discharging  administrator  on  resignation .   72 

appointing  appraisers 74 

to  show  cause  why  letters  should  not  be  revoked  for  failure 

to  file  inventory 77 

revoking  letters  for  failure  to  file  inventory 78 

for  warrant  of  commitment  for  refusing  to  answer  interroga- 
tories      80,81 

family  allowance 83,  85,  87 

setting  apart  property 85 

for  allowance  in  insolvent  estate 86 

that  whole  estate  be  paid  to  family 87 

of  reference  on  application  for  homestead 92 

for  a  homestead 89 

of  publication  of  notice  to  creditors 91^'^^^ 

showing  due  publication  of  notice  to  creditors 102 

setting  day  for  hearing  objections  to  appraiser's  report. . . .  95 

confirming  appraiser's  report 96 

referring  claim  of  creditor  to  referee 106 

to  show  cause  on  failure  to  give  notice  to  creditors 107 

appointing  time  and  place  for  hearing  application  to  sell 

personal  property 113,  114 

of  sale  of  personal  property 117 

approving  sales  of  personal  property 122 

confirming  sales  of  personal  property  directed  by  will  to  be 

sold 123 

to  show  cause  why  order  of  sale  of  real  estate  should  not  be 

made 125 

of  sale  of  real  estate 127 

api>ointing][time  for  making  return  of  sale  of  real  estate. . . .  139 

overruling  objections  to  confirmation  of  sale 143 

confirming  sales  of  real  estate 145 

for  resale  on  neglect  of  purchaser  to  comply  with  terms  of 
sale 
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No.  of  PORB. 

OBDEB— Cor  ftiued. 

that  partners  of  deceaged  render  acconnt 152 

to  show  cause  against  attachment 154 

that  partners  of  deceased  have  possession  of  partnership 

effects 155 

appointed  referees  to  examine  accounts  of  soryiving  part- 
ners   156 

authorizing  execator  to  compromise  elaim 159,  161 

directing  execator   to  bring  action  to  reooyer  property 

fhindolently  conveyed  by  deceased 163 

appointing  time  and  place  for  hearing  petition  for  conyey- 

-    ance  of  real  estate 1 165 

authorizing  administrator  to  execute  oonyeyanoe 167,  168 

'  for  citation  requiring  administrator  to  render  an  exhibit. . .  175 

to  show  cause  on  failure  to  render  exhibit 176 

that  administrator  render  annual  account 178 

revoking  letters  for  fiailure  to  account ISO 

appointing  day  for  settlement  of  account 1B6 

guardian  attorney  on  settlement  of  account 188 

referee  to  examine  account •. 193 

allowing  annual  account 195, 196,  197 

to  account 179,  199 

of  allowance  of  final  account  and  settlement  of  administra- 
tion  aoo 

for  hearing  and  notice  on  petition  for  distribution  to  heir 

before  close  of  administration 20S 

allowing  such  distribution 204 

of  publication  on  petition  for  distribution 206 

final  distribution ^ 209 

distribution  with  order  of  contribution  by  deyisees  and 

legatees 211 

appointing  day  of  hearing  petition  for  partition 214 

appointing  attorney  and  guardian  for  minors,  etc.,  on  ap- 
plication for  partition 215 

of  partition  and  appointment  of  commissioners 217 

confirming  report  of  commissioners  in  partition  .  ^\ 221 

of  sale  for  purposes  of  partition 222 

confirmation  of  sale  for  purposes  of  partition 223 

directing  notice  of  application  for  guardianship 227 

appointing  guardian 229 

time  for  hearing  application  for  guardianship  of  incompe- 
tent person « * . .  234 

guardian  of  incompetent  person 235 

to  show  cause  upon  petition  of  guardian  for  the  sale  of 

real  estate 237 

of  sale  of  real  estate  by  guardian «i 238 

PABTITION 

and  distribution,  petition  for 212 

petition  for 213 

appointment  of  day  of  hearing  and  directing  notice 214 

appointment  of  commissioners  to  make 217 


INDEX  TO  APPENDIX.  CCXlix 

No.  of  Fonn. 
PABTITION— C(»i«7iu<?d. 

warrant  to  commissioiiers 218 

notice  to  appear  before 219 

report  of  commisHionerB  in  220,  224 

order  confirming  report 221 

order  of  sale  of  real  estate  for  purposes  of 222 

confirmation-  of  sale 223 

PAKTNERS  OF  DECEASED, 

petition  for  the  rendering  of  an  account  by  151 

order  for .• 152,  153 

to  show  cause  against  attachment 154 

appointing  referees  to  examine  accounts  of 156 

report  of 167 

order  that  they  hare  possession  of  partnership  effects 155 

PERISHABLE  PROPERTY.    See  Pbopkbtt. 

PERSONAL  PROPERTY.    See  Pbopbbw. 

PETITION, 

for  probate  of  will  in  county  of  testator's  residence 1 

in  which  any  estate  may  be  2 

where  there  is  estate,  deceased  not  having  been  a  resident . .  3 

to  extend  time  to  file  renunciation  as  executor 5 

for  production  of  will 7 

allowance  and  record  of  a  will  proved  in  another  State  or 

county 27 

to  revoke  probate 28 

for  letters  of  administration  with  will  annexed S2 

to  establish  lost  or  destroyed  will 38 

for  letters  of  administration 39 

appointment  of  administrator  in  place  of  person  entitled. .  40 

'                     letters  by  public  administrator 49 

a  creditor 50 

de  bonis  non  on  death  of  former  administrator 52 

revocation  of  letters  of  administration 54 

further  security ^ 59 

of  surety  to  be  released 63 

for  special  letters 68 

on  complaint  of  embezzlement,  etc 79 

for  family  allowance 82 

for  homestead 88 

to  appoint  appraisers  to  admeasure  homestead,  etc 97 

•                 order  to  sell  perishable  property 108 

and  other  property 109 

personal  property  to  pay  claims 110,  111,  112 

real  estate 124 

order  appointing  time  for  making  return  of  sale  of  real 

estate* 144 

order  confirming  sale  of  real  estate 144 

that  partners  of  deceased  render  account 151 

to  compromise  a  debt 158,  160 

of  creditors  for  executor  to  recover  property  fraudulently 

conveyed  by  deceased 162 
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No.  oif  Form. 

PETITION— (7on«nfie<J . 

for  conyeyancd  of  real  estate 164,  169 

that  admmistrator  render  exhibit 174 

account 178 

for  settlement  of  annual  account 182 

order  to  pay  diyidends 198 

settlement  of  final  account 182 

distribution  to  heir  before  close  of  administration 210 

distribution 205 

and  partition , ^ 212 

of  incompetent  person 283 

of  guardian  for  order  of  sale  of  real  estate 296 

PLACE  AND  TIME, 

appointment  of.    See  Apponmomr,  Obi>bb. 

POSTING, 

and  publication,  order  of,  on  application  for  letters  with 

will  annexed 33 

on  application  for  letters  of  administration,  notice  for 41 

order  for 42 

of  notice  of  hearing  application  to  sell  personal  property, 

affldaTitof 115 

making  return  of  sales  of  real  estate,  afftdayit  of 135 

notice  for,  of  settlement  of  account 187,  189 

hearing  application  for  distribution  before  dose  of  admin- 
istration   203 

PRESENTMENT, 

of  creditor's  claim,  notarial  certificate  of. 103 

statement  of 104 

PRIVATE  SALE, 

of  personal  property,  petition  for  order  of Ill 

PROBATE  OF  WILL.    See  Will. 

PRODUCTION  OF  WILL, 

petition  for 7 

o^der  for 8 

PROFITS,  RENTS  AND  ISSUES, 

bond  of  executor  for 48 

PROOF, 

of  will,  certificate  of.    See  CsBXiFZOiLTK. 
posting.    See  Postino. 
publication.    See  Pttbligation. 
service  of  citation.    See  Citatiok. 
notice.    See  Noncx. 

PROPERTY, 

order  setting  apart 85 

perishable,  petition  for  order  to  sell 109 

Older  of  sale  of 117 

and  other  property,  petition  for  order  to  sell 108-1 12 

personal,  petition  for  order  of  private  sale  of Ill 

order  appointing  time  and  place  for  hearing 113 

affidavit  of  posting  notice  of 115,  116 

publication  of  notice  of 115 


INDEX  TO  APPENDIX.       .  Ccli 

No.  of  Form . 
PBOPEBTY— ConttntMd. 

order  of  sale  of 117 

return  and  account  of  sales  of 119 

notice  of  sale  of 118 

affidavit  ol  auctioneer  to  sales  of 121 

order  approving  sales  of 122,  123 

frandnlently  conveyed  by  deceased,  petition  of  creditors  for 

executor  to  bring  action  for 162 

order  for  same 163 

acknowledgement  of  receipt  of,  on  distribution 208 

PUBLIC  ADMINISTBATOB.    See  Admxmxstbatob. 
PUBLICATION, 

of  time  appointed  for  probate  of  will,  order  of 9 

notice  of 10 

proof  of ,..12,    13 

allowance  of  will  probated  in  another  State  or  county,  order 

of 29 

and  posting,  order  of,  on  application  for  letters  with  will 

annexed 33 

to  release  surety,  order  of 64 

of  notice  to  creditors,  order  of 98 

affidavit  of 100 

decree  shovring 102 

notice  of  hearing  application  to  sell  personal  property,  affi- 
davit of 121 

for  conveyance  of  real  estate,  order  for 165 

order  of,  on  petition  for  distribution 206 

BEAL  ESTATE, 

sale  of,  by  administrator,  petition  for  order  of 124 

order  to  show  cause  on 125 

order  appointing  attorney  for  minors  on 126 

assent  of  attorney  to  order  of 129 

objections  to  order  of 128 

order  of 125 

bond  on  sale .« 133 

notice  of 130,  131,  132 

petition  for  appointment  of  time  for  making  return  of 134 

order  appointing  time ) 139 

offer  of  ten  per  cent,  advance  on 147 

notice  of  time  appointed  for  making  return  of 140 

affidavit  of  posting  of 141 

return  and  account  of 134 

objections  to  confirmation  of 142 

iirder  overruling 143 

assent  of  attorney  for  minors  to  order  confirming 129 

order  confirming 145 

resale  of,  order  for : 146 

conveyance  of 148 

petition  for. 164 

order  appointing  time  and  place  for  hearing 165 

notice  of  time  and  place  appointed 166 
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SEAL  ESTATE— Continued. 

decree  of 167,  168 

sale  of y  for  purposes  of  partition,  order  of 223 

confirmation  of 22^ 

sale  of,  by  guardian,  petition  for  order  of 236 

order  to  aho^  cause  upon 237 

order  of 238 

bond  before  sale 239 

BEGEIPT, 

of  property  on  didtiibution,  acknowledgment  of 208 

on  distribution « 207 

BEGOBD, 

of  issue  on  jury  trial  in  district  court 106 

BEFEBEE, 

report  of,  on  homestead 9i 

order  appointing,  to  examine  partnership  accounts 156 

report  of 157 

appointment  of,  to  examine  account  of  administrator 193 

report  of,  on  account  of  administrator 194 

BEFEBENCE, 

order  of,  on  application  for  homestead 92 

of  claim,  agreement  of,  between  administrator  and  claimant.  105 

Order  of  such  reference  to  be  entered  in  district  court 106 

BELEASE, 

petition  of  sureties  for 63 

order  of  publication  for 64 

of  surety,  order  of,  on  his  request 65 

BENTS, 

issues,  and  profits,  annual,  bond  of  executor  or  adminis- 

tor  f or 48 

BENTJNOIATION, 

of  trust  by  executor  named  in  the  will 4 

application  to  extend  time  to  file 5 

order  extending  time  to  file 6 

by  executor  of  compensation  provided  in  the  will 172 

BEPOBT, 

of  referee  on  homestead 93 

appointed  to  examine  accounts  of  surviving  partners —  . .   157 

administrator  accompanying  account 185 

referee  on  account  of  administrator  . . . .- 194 

commissioners  in  partition 220,  224 

order  confirming 221 

BEQUEST, 

for  appointment  of  administrator  in  place  of  person  en- 
titled       40 

that  issues  be  tried  by  a  jury 22 

order  of  release  of  surety  on 65 

BESALE  OF  BEAL  ESTATE, 

order  for ; 146 

EESIGNATION, 

of  executor 71 

order  of  discharge  on 72 

BETDEN, 

of  citation 13 

and  account  of  sales  of  personal  property  and  affidavit ....  119 
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I  EETXJRN— Con«?it£ed. 

sales  of  real  estate 134 

petition  for  order  appointing  time  for  making 134 

order  appointing  time  for  making 139 

notice  of  time  and  place 140 

affidaTit  of  posting 141 

BEVOCATION, 

of  probate  of  will,  petition  for 28 

order  for  citation  on SO 

order  of 31 

letters  of  administration,  petition  for. ,.,. 54 

public  administrator,  order  of 57 

order  of,  on  failure  to  give  further  security 65 

new  bond 67 

after  will  found 73 

order  to  show  cause  as  to,  on  failure  io  file  inventory 77 

summary,  on  failure  to  file  inyentory 78 

for  failure  to  account 180 

BALE, 

of  perishable  property.    Bee  Fropebtt. 

personal  property.    See  Pbopebtt. 

real  estate.    See  Beaxi  Estate. 

SECURITY.    See  Subeties. 

SERVANT, 

indenture  of 246 

*  contract  of  service  by  minor  coming  from  another  county . .  247 

SERVICE, 
•  of  citation.    See  CmnoM. 

notice.    See  Notice. 
SETTING  APART  PROPERTY.    See  Pbopebtt. 
8ETTMEMENT  OF  ACCOUNT.    See  Aocoumt. 

SPECIAL  LETTERS.    Bee  LETiKas 68,69,70 

STATEMENT, 

of  claims  presented 104 

of  debts  allowed 183 

.   BUBPCENA, 

to  subscribing  witnesses  to  will 12,  14 

SUMMARY  REVOCATION  OF  LETTERS.    See  Revocation. 

SURETIES, 

bond  with  two  or  more,  of  executor  or  administrator 47 

petition  for  further  security  where  insufficient 59 

order  for  citation  on 60 

order  for  further 61 

petition  of,  to  be  released 63 

order  of  publication  to  release 64 

release,  on  request  of 65 

new  bond,  on  application  of  . . . .' 66 

SURVIVING  PARTNERS  OF  DECEASED.    See    Pabtnbbb  oi-   De- 
ceased. 
TESTIMONY, 

r  of  subscribing  witness  to  will 17 

applicant  for  probate  of  will .' (15  a)  17^ 

(a)  Note. — ^Number  should  be  17^,  but  by  mistake  is  15. 
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Ho.  of  FORD- 

TIME  AND  PLACE, 

appointment  o^.    See  AppoiHTMiiiT. 

TRIAL. 

of  isBues  by  jnry,  request  of 22 

VERIFICATION.    See  Affiditit.  if.; 

WARRANT, 

of  commitment  for  refasing  to  answer 81 

order  for 80        j;  i 

to  commissionen  to  make  partition 218        \ :  :| 

WILL,  .l'\ 

forms  of 248,  249,  250,  251 ,  252         j  rj 

probate  of,  petition  for  in  county  of  testator's  residence. . .  1         \^^ 

in  which  estate  may  be,  deceased  being  a  non-resident 2 

in  which  there  is  estate,  deceased  dying  in  another  coonty, 

and  being  a  non-resident  of  the  State 3         !\*j 

where  will  is  in  possession  of  third  party  and  for  prodne-  ^\ 

Hon  of  will 7         jlj 

when  will  is  lost  or  destroyed 38         j « ^ 

order  of  publication  of  time  appointed  for 9         !  ^ 

notice  of  publication  of  time  for 10 

citation  to  heirs  and  parties  interested  in 11 

proof  of  seryice  of 12,  13 

.subpoena  to  subscribing  witnesses 12,  14 

'      .  appointment  of  attorney  for  minors  and  persons  interested, 

on  application  for 15 

consent  of  such  attorney  to 16 

testimony  of  subscribing  witness 17            %. 

applicant  for  probate  of .*  .^15)  ITJ^  j-i 

certificate  of j 18 

order  of,  where  there  is  no  contest 19 

after  contest,  admitted 25           [ 

after  contest,  rejected 24         ■  ( ; 

where  subscribing  witnesses  do  not  reside  in  county 26         •  |f 

when  found  after  administration 78         | 

petition  to  revoke 28         j 

order  for  citation  on 30 

order  reyoking 31 

petition  for,  and  letters  with  will  annexed 32 

order  of  publication  and  posting  on 33 

points  of  opposition  to 20           r^^ 

request  that  issues  on  be  tried  by  a  jury 22            11 

order  for  production  of 8            'f 

petition  for  allowance  of,  when  proved  in  another  state  or 

county 27 

order  of  publication  of  time  appointed  for  hearing  of 29 

WITNESSES, 

subscribing  to  will,  subpoBua  to 12 

testimony  of 17 

when  not  residing  in  county,  order  of  probate  of  will '26 
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